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rivate uſe ; but as the Author (a) has, for ſeveral 

years laſt paſt, been ſettled in a remote part of the kingdom, 

he thought he could not employ ſome leiſure-hours more 

ſerviceably to his Country than in publiſhing the beſt part 
of his Notes for the public benefit, 


wo following Papers were, at firſt, only deſigned for 
P 


The Reader will no doubt obſerve, that they conſiſt of a 
varietyof remarkable Caſes, few. of which are to be found 
extant 1n ANT nn. 


The Author can with great aſſurance acquaint the 
Reader, that in every-thing here publiſhed he has given 
him the ſenſe, though not the words, of both the Baz 
and the Ben en. 
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TRINITY TERM, 
The Eighth of Queen Anne, 
I N 
The Year 
| 1710, 
. 
The Court of Chancery. 


WILLIAM, Lord Cowykx, Chancellor. 
Sir John Trevor, Kut. Maſter of the Rolls. 


* Earl of Bath againff Sherwin, 


HE CASE before the Court was thus: A vexatious perſon The court of 
| having tried his right in an gjefment at law five ſeveral 
times, the court of chancery was moved for a perpetual 


injunction to ſtop all further proceedings at law (a). 


CowpER, Lord Chancellor, was of opinion that it could not be on the ſame 
granted. The juriſdiction of the court of chancery is generally di- 
vided into three parts; fraud, truſt, and accident. It is plain that the 
Court has not a power to do what is deſired in vittue of the two firſt 
branches of its juriſdiction ; nor can it, I think, under the laſt ; 5, C. Free. Ch. 
for by accident is meant when a caſe is diſtinguithed from others 3 8 Eq. Ab. 


771. 44. e. 1. F. ©. 266; 


5. C. 4. Viner, 426. S. C. 14. Viner, 431. 


Eq. 2. Salk. 255, Stra. 554. 68 1. 1152. 2. Bl. Rep. 1180, 1794. 


(a) The ſingle queſtion on all theſe 
five trials at bar was, Whether Cbriſtasber 
Duke of Albemarle was or was not the 
lawful ſon and heir of George Duke of Al- 
bemarle? Notwithſtand ing the uniform 
event of theſe five trials in favour of 
Duke Chriſtopher, other declarations in 
ejectment were delivered; whereupon this 
bill was exhibited in chancery, praying 


"YOM | 


12 


that all queſtions touching the legitimacy 
of Duke Chrificpher, or concerning his being 
the ton and heir of Duze George, might be 
quieted and extwguiſhed, and to that end 


ed, to ſtay all further procgedings at law 
upon the ſaid pretended title, xc. S. C. 
1. Brown, P. C. 268. 


of 


111 


Caſe 1. 


chancery may 
grant a perpetual 
i junctian, after 
five tr. als at bar 


point, and ver- 


dicts the ſame 


way. 


Gilb, Rep. 


that a Per pe tual it junction mieht be award- 


— 


Trinity Term, 8. Queen Anne, In Chancery. 


Faro Barn of the like nature by unuſual circumſtances. For the court of 
againſt chancery cannot controul the maxims of the common law, becauſe 
SKEAWIN: of general inconveniencies; but only when the obſervation of a rule 
| is attended with ſome unuſual and Article circumſtance which 
[21] creates a perſonal and particular inconvenience. * This now is 
| the caſe before the Court; for it is a known maxim of the com- 
mon law, that a man may try bis title as often as he pleaſes in an 
ejectment. Now for this Court to determine that one, two, three, 
or more unſucceſsful trials by ejectment ſhall be peremptory, 
guid aliud than to aſſume a legiſlative power, and alter the maxims 
of the common law ? But, FIRST, it may be objected, that this is 
| ſometimes done; for is not the penalty of a bond due by law, 
in caſe of non-payment of the money upon the day? and yet this 
Court decrees not only upon extraordinary caſes, where the pay- 
ment of the money at the time appointed, by reaſon of ſome acci- 
dent or misfortune, is become difficult, or impoſſible, but even 
in all caſes, where the obligor might have complied with the con- 
dition, that the penalty is not forfeited. But to this it may be 
anſwered, that the Court in this conduct is ſure of doing juſtice 
With an unerring hand, and in all events; for the Court never faves 
the obligor from the penalty of the bond, before he has made a 
full ſatisfaction to the obligee, both in reſpect to the principal, 
intereſt, and coſts. But now ſhould the Court decree, that two, 
three, or more unſucceſstul trials by ejectment ſhall be peremp- 
tory, the Court would be very far from doing juſtice in all events: 
for proceedings at common law are tied up to very ſtrict rules, 
and a man who has a very good title may be caſt through ſome ſlip 
in the proceedings, or a man may have better evidence at one time 
than another. Betides, as often as the plaintiff loſes in an eject- 
ment, the Court gives coſts, which is by law intended as a re- 
compence; and though where fees are l:berally given, it does not 
near come up to it, yet if things were managed mere trugally, it 
would come much nearer.— * SECONDLY, It may be objected, 
that where the court of chancery directs two trials by ejectment, 
and the plaintiff is caſt in both, this is peremptory ; and what dif- 
ference is there between trials at common law by ejectment direct- 
ed out of chancery, and thofe not directed? But where trials are 
directed by this Court, the Court has a previous knowledge of 
the evidence, and fo the Court can the better judge. Certainly it 
does not follow, that becauſe in trials relating to cauſes originally 
belonging to the juriſdiction of this Court, and which are directed 
to be tried at Jaw by this Court, the Court in theſe caſes 
determines how many trials ſhall be peremptory; therefore 
this Court may grant a perpetual injunction to proceedings at 
law, in matters triable at law and not in equity, and that only for 
doing what the law allows. But after all, the very ground of this 
objection fails; for even in cafes of ejectments directed by this 
Court, two unſucceſsful trials are not ſo peremptory, but that upon 
good cauſe ancther may be granted, which ſtrengthens the reaſon 
of the common law.— THIRpLVY, It may be faid, that boni eff 
| | | | Judzcrs 
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:udicis ampliare legem. But this maxim is not to be underſtood as EAN or Bary 


that a Judge in equity ſhould alter the maxims of the common law, 


for this would be to aſſume a power paramount to the law. The 
utmoſt that can be meant by this maxim, if it has any meanin 
in it, is, that this Court, provided it has the law to juſtify it, ſhoul 
ſometimes uſurp upon the juriſdiction of the courts atlaw(a). If this 
Court ſhould extend its juriſdiction in this point, it might by parity 
of reaſon extend it in other points, vi. determine how often diſ- 
treſſes ſhall be taken. A collateral warranty was certainly one 
of the harſheſt and moſt cruel points of the common * law, becauſe 
there was not ſo much as an intended recompence, yet I do not 
find that this Court ever gave relief in it. If I had been inclined 
to enlarge the juriſdiction of the Court, I think it would be ex- 
tremely difficult to fix any ſtanding rule in this caſe (5). 


(a) See Lord Mansfield's opinion of after hearing Counſel it was oxnEeRrED 
the meaning of thus maxim, 3. Burr. and apjuDGED, that the decree of diſ- 


301. 304. miſſion complained of ſhould be reverſed, 


(5) The bill praying the perpetual in- - and that the court of chancery ſhould 
junction was accordingly diſmiſſed, S. C. forthwith iſſue a perpernal injunctn to ſtay 


Prec. Chan. 261. S. C. 4. Viner Abr. the proceedings at law. S. C. 1. Brown 


426. But the plaintiff appealed from this Caf. Parl. 270. 
decree tO THE HOUSE OF LORDS, and 
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againſt 
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TRINITY TERM, 
The Eighth of Queen Anne, 


The Queen's Bench. 


Sir John Holt, Kut. Chief Fuſtice. 

Sir John Powell, . 
Sir Lyttleton Powys, Knt. , Juffices. 
Sir Henry Gould, Kt. | | 

Sir James Mountague, Kut. Attorney General, 

Sir Simon Harcourt, Kut. Solicitor General, 


on 


_ - 


4 * 1 . 0 g * 


The Caſe of Andrew Artemonowitz Mattueof, Ambaſ- Cafe 2. 
| ſador of Muſcovy. | 3 


1 by law be arreſted for debt. | e 


; HE QUESTION was, Whether AN AMBASSADOR could By the law of 
M ambaſſador, 


SiR James MouNnTAGUE, Attorney General. He cannot. nxt rs 3 
If the privileges of an ambaſſador - may by law be broken in can be proſe- 
upon and invaded for the preſervation of the property of a cuted for any 
private ſubject, princes will be cautious of ſending ambaſſa- ett RE contract 
dors to us; ours muſt expect the like treatment; and few will der eg 
be iled with to take that character u them. Should 3 

prevailed wii O ta 2 8 pon an wherein he is 
ambaſſador be liable to the reſtraints of the law of the land to ſem to reſide. 
which he goes, how eaſy would it be, upon an emergency, to take puffendorf bk. 
off his attendance upon his maſter's buſineſs ? Does the law of 8. c. 9. f. 9. 
England privilege the body of a member of parliament, and of a Bynker. c. 17, 
ſeldier, and ſhall it not that of an ambaſſador ? The perſon of an 18, 19. 
ambaſſador has ever been held ſacred and inviolable, by the law vs r. * 
of nations. The goods of an ambaſſador are not liable to diſtreſs, 3, Built 2. 
@ fortiori, not his perſon. An ambatiador muſt be intreated, and 4. Inſt. x 53. 
upon refuſal ſent back to his maſter. If an ambaſſador commit a Foter, 188. 
crime of a tranſcendant nature, the king @ quo, non ad guem, muſt 3. Bl. Com. 255. 


; Stra. 797. 
B 3 ; punich Fitzg. 200. 
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dominions of his maſter. 
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puniſh him. Loxp CokE ſays, legatos violari contra jus gentium; 
nor does he add, as certainly he would, had he thought ſo, that 
though this be ſo in the civil law, it is not ſo in ours. An am- 
baſſador does by fiction of law repreſent the perſon of his maſter: 
Thus CoKE, upon the ſtatute 25. Edw. 3. c. 2. affirms, that it 
is high treaſon at the common law to kill an ambaſſador. Now 
certainly nobody will ſay THE CZ AR himſelf might have been ar- 
reſted. The ſame fiction of law that makes him repreſent the 
perſon of his maſter, makes him extraparochial, and quaſi in the 
The ill treatment of ambaſſadors is a 
thing of dangerous conſequence, for it may involve the nation in 


a war, and it would-be very inconvenient that this ſhould be in 


the power of any private perſon whatſoever. 


ConTRA, it was ſaid, If this be ſo, a ſubject may be left with- 
out remedy for the recovery of his debt, which would be a defect 
in law. Juſtice ought always to be reciprocal, but an ambaſſador 
may arreſt, ergo, &c. It is a maxim in law, that the royal pre- 
rogative does no wrong, and ſhall the prerogative of an ambaſlador 
ſurmount that of the crown ? Such a law as this would be a nul- 
lity, becauſe contrary to MAGNA CHARTA, Cap. 29. Null: ven- 
demus, nulli negabimus, aut differemus juſtitiam, vel rectum. An 
ambaſſador by his contract renounces his privilege as far as to ſub- 


ject himſelf to the laws in force in that country where the contract 


was made (a). 


(a) The perſons who were concerned 
In this arreſt were examined before the 
privy council, and feventeen were com- 
mitted to priſon ; moſt of whom were pro- 
Tecuted by information in the court of 
gueen's bench at the ſuit of the Attorney 
General, and at their trial before Lord 
Chief Juſtice Hor r, were convicted of 
#be facts by the jury; reſerving the queſ- 
Con of law, how far thoſe fats were cri- 
aniral, to be afterwards argued before the 


Judges; which queſtion was never de- 


germined, 1. Bl. Com. 255. Boyer's An- 


nals of Queen Anne. But to ſatisfy the cla- 
mours of the foreign nuruſters, who made it 


a common canſe, as well as to appeaſe u 


Cr Ax, all the proceedings, &c. againſt 


The ſaid ambaſſador are, by 7. Ann. c. ia. 


declared void, and it is enacted, that 


« all writs and proceſſes that ſhall at any 
« time afterwards be ſued forth or proſe. 
. cuted, whereby the perſon of any am- 
© baſſador or other public miniſter of any 
« foreign prince or ſtate, authorized and 
« received as ſuch by her majeity, or the 


, domeſtic or domeſtic fervant of ary 


*& ſuch ambaſſador or other public minif- 
„ tex, may be arreſted or impriſoned, or 
luis or their goods or cliattels may be diſ- 
„ trained, ſrized, er attached, ſhall de 


; Rep. 79. 


te deemed null and yoid ; but it is pro- 
6 vided, that no merchant or other trade 
cc whatſoever, within the Statutes of 
«© Bankrupts, who ſhall put himſelf into 
© the ſervice of ſuch ambaſſador, &c. ſhall 
have any manner of benefit by this act; 
and alſo that no perſon ſhall be proceed. 
©« ed againſt for having arreſted the ſer. 
« vant of any ambaſſadcr, &c. unleſs the 


name of ſuch ſervant be ſuſt regiſtered 


5 in the ſecretary of ſtate's office; and 
« tranſmitted by ſuch ſecretary to the 
<« ſheriff of London, c. who ſhall hang 
up the ſame in ſome public place in 
their offices, whereto all perſons may 
<« reſort and take copies thereof, without 
<« e or reward. For judicial deciſions 
on this ſtatute ſee Barbuit's Caſe, Caſes 
T. T. 281. Triquet v. Bath, 3. Burr, 
1748. Seacomb v. Bowlney, 2. Wilf. 20. 
Heathfield v. Chilton, 4. Burr. 2015, 
Poitier v. Croza, 1. Black. Rep. 4 
Wedmore v.“ Alvares, Stra. 797. Ld. 
Ray. 1594. Carolina's Caſe, 2. Wilf. 78. 
Holmes v. Gordon, Annally's Rep. 2. 
Malters v. Manby, 1. Burr. 401. Lock- 
wood v. Coyſgarne, 3. Burr. 1676. 
Hopkins v. De Roebuck, 3. Term» 
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* Anonymous. | Caſe 3. 


B. A RETURN to a habeas corpus, it appeared, that in the By the cuſtom 


city of London there is a cuſtom, that if a eme covert ex- of Linden, a fame 
. covert may carry 


| erciſe a trade in which her huſband does not at all concern oY 
himſelf ( intromitteret), ſhe may be ſued as a feme ole, for debts %; and = 
contracted in the carrying on of that trade; and if ſhe has not fue and be ſued 
goods that are not her huſband's, ſhe muſt be impriſoned until ſhe without her hut- 
pay them; and as ſhe may be ſued, ſo ſhe may ſue as a fem: ſole for band. | 
debts owing her, in her way of trade, and within the city. She Ero. Car. 68. 
has a ſpecial and ſeparate intereſt in the profit of her trade, or elſe 4 . 
it were an unreaſonable cuſtom (a). a | 2. Com. Dy: 

| % Paron and Feme“ (A. 2.}. 


(a) But it is decided, that a feme co= inthe fupericr courts at N min ſter, Caudell 
vert cannet ſue without her huſband as vv. Shaw, 4. Term Rep. 367, 
3 ſole trader, by the cuſtom of Acrdcn, | 
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. 
K Hadley againſt Styles. 171 


g = Caſe 4. 
Na 8 2 ERROR _ a judgment 28 che court of com- 1 get on bond 
mon pleas, the error inſiſted upon was this: e er 
8 i A h | debet pleaded, a 
An action of debt was brought, and the jury found for the yerdi of mi de- 
plaintiff as to part, and for the defendant as to the reſt. bet for 200l. and 


| a 1 5 debet for 100l. is 
Ir was oBJECTED that this verdict was naught, becauſe a good. 


debt is an entire thing; and upon a nil debet the jury cannot fever ; 1 
and ſhould a man bring an action of debt for eighty pounds, and 664. 
declare for leſs, this would be a variance between the writ and the Moor, 957. 
count, unleſs he ſhewed how the reſt was ſatisfied. I. Roll, Rep. 


This THE CouRT agreed to: | | Bags 
But yet THE CourT were of opinion, that if the party brought 


an action for the whole debt, and a part of it was paid, the jury 
might, upon a nil debet, ſever, as in caſe of rent. | 


Adjournatur, 
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| [31 
* Sir Edward Seymour's Caſe. | Caſe 5. 


N A TRIAL OF EJECTMENT between Sir Edward Seymour The plaintiff in 
and his mother-in-law, the Court allowed the contents of a 9J<ctment may 

 @ Jeed to be given in evidence, by witneſſes ; nay witneſſes who | ab dare 
put the contents of the deed in writing upon memory, four or five rents of x deed 


days after reading the deed. in the hands of 
THz Cour ſeemed of opinion, that in caſe a deed was loſt by math eee 


ſome inevitable accident, that there it might be proved by a copy. refuſal to pro- 

But in caſe there was no copy, the contents of it could not be duce it. 

proved from the memory of thoſe that knew the deed; and though Bull. N. P. 294. 

it were hard for a man that had no copy, to loſe the benefit of his 4. Burr. 2488. 

deed, yet the inconveniencies of admitting that fort of evidence 2. Term Rep. 
would be greater. | 88 


But here the opinion of the Court was founded upon a parti- 
cular reaſon, for the deed by which the plaintiff was to prove his 
title was not loſt, but proved to.be in the hands of the defendant ; 
ſo that in this caſe the danger of allowing this fort of evidence was 
none at all; for if the defendant was wronged by the parol evi- 
dence, it was in his power to ſet all right by producing the deed. 
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* Pariſh of Honiton againſt St. Mary Axe. Caſe 6. 


A is ſent from the pariſh of H. to the pariſh of C. with a A certificate 
A certificate, ſubſcribed by the churchwardens of H. and only concludey 
two juitices of the peace; whereby at the time of his re- 1 
moval he is acknowledged a ſettled inhabitant of the pariſh of H. ,* i 9 
A. grows chargeable to the pariſh of C. who by virtue of that cer- which it is 
tificate ſend him back to H. granted. 

The queſtion was, Whether this certificate of the pariſh of H. e $4 hs 
ſhall not be a concluſion or an eſtoppel to the pariſh of H. from 8 8. 1. eff 
ſaying that his laſt ſettlement was at ſome other parith ; not only Caf. 8. 
with reſpect to C. for of that there was no doubt, but with re- 


ſpect to any other pariſh whatſoever, | 


he reaſons urged why this certificate ſhould be an eſtoppel only 
with reſpect to the pariſh of C. were, | 


FixsT, and eſpecially, A caſe of two pariſhes in the town of 
Northampton, in the ſecond year of Queen Anne (a), where, upon 
an order removed by certiorari into the court of king's bench, this 
yery queſtion was ſo determined. | 


(e) 2. Salk. 530, | 
* SECONDLY, 
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Trinity Term, 9. Queen Anne, In B. R. 


* SECONDLY, Upon ſuppoſition that this certificate was to be 
eſteemed an eſtoppel from finding out any ſettlement whatſoever, 
it will make churchwardens very cautious of putting their hands 
to ſuch certificates, which will in a great meaſure prevent the be- 


nefit of the ſtatute 8. & 9. Will. c. 20. 


THIRDLY, It is not reaſonable that the indemnification ſhould 
extend farther than the damnification ; if therefore the pariſh of 


C. the only pariſh damnified, be indemnified, this is enough. 


FourTHLy, No injury is done to any one by this interpreta- 
tion of the act, for if the third pariſh to whom he is ſent, can ſhew 
that he had not his laſt ſettlement there, then all things are in flatu 
guo; but if the truth is, that he was really ſettled there, then that 
pariſh ought to provide for him. But taking the law to be the 
other way, v1z, that according to the meaning of the act, the cer- 
tificate is a concluſion from finding any ſettlement in any pariſh 
whatever, the pariſh granting it may be obliged to maintain him in 


their own wrong. ; 


FiFTHLy, It is not fit that it ſhould be in the power of church- 
wardens to prejudice the pariſh in matter of property. 


SIXTHLY, The ſtatute mentions the two pariſhes only, 
THE ARGUMENTS fer the other fide of the queſtion were : 


FixsT, Expedient, or not expedient, is no good argument 
againſt the expreſs letter of a law. © Tn 
SECONDLY, The parliament never ſuppoſed, that the church- 


wardensand juſtices of the peace would certify a falſhood; and there- 
fore the act ſays, © that the certificate ſhall oblige the pariſh that gives 


it, to receive and provide for, &c. when he becomes chargeable ;” 


but according to this conſtruction the pariſh is not obliged, &c. 


'FnirDry, As to what was faid, that this would make people cau- 
tious of granting certificates, it may be anſwered, that the caſing the 


pariſh for a time, and it may be for ever, will be motive enough. 


* FoURTHLY, The ſtatute of the 3. Will. & Mary, c. 12. ſays, 
e that the paying of taxes ſhall make a ſettlement;“ if therefore he 
pay taxes at C. and by virtue of this certificate is ſent back to H. 
the third pariſh to which by this conſtruction he muſt be ſent, 
will loſe an advantage that the law gives it. Beſides, what ſhall. 
hinder-the third pariſh from ſending him back to C. and fo by con- 
ſequence the end of the act, which was moſt certainly the indem- 
nification of C. will be fruſtrated, 5 | 


FIFTHLY, There is no doubt but it is in the power of church- 


wardens to damage the parith, and that in matter of property too, as 


bytaxingan indigent perſon, andſo conſequently making aſettlement. 
According to this conſtruction the inconvenience is little or none, 
for it is but to take care to certify the truth. But according to the 

5 1 8 other 


„„ ĩ˙· 6 


Trinity Term, 9. Queen Anne, In B. R. 


other conſtruction all will be ſet a- float again, and poor perſons Pann op 
harraſſed and oppreſſed by being ſent for ever from pariſti to 8 


pariſh. | 


Tu CouRT were clearly of this opinion, but took time to con- 


„ ampton precedent (a); but afterwards, ut audivi, 


held the certificate an eſtoppel upon Honiton againſt the whole 


world (5). 


(a) The caſe of All Saints v. St. Giles, 


1. Salk. 530. pl. 16. 
(5) S. C. 1. Seſſ. Caſes, 8. and S. C. 


1. Salk. 535. accordant. But the autho.. 


rity of this caſe is denied, and it is now 
determined that a certificate is only con- 
claßve upon the pariſh granting it, with 


reſpe& to that pariſh to which it is 
granted, though it is prima facie evidence 
as to others, Rex v. Lubbenham, 4. 
Term Rep. 251. 2. Conſt's P. L. 730. 
pl. 647. See alſo Rex v. New Windfor, 
I. Stra. 186. and Rex v. Petham, Burr, 
S. C. 154. „„ 
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8 1121 
| * Buckley againſt Pirk. 7% => Obs. 
F AN EXECUTOR take poſſeſſion of the term of the teſtator, and an executor 
I an action is brought againſt him in the debet and detinet for cannot plead 
< rent or non-repairs, it is abſurd for him to plead © no AsSETs Pence adarniftra- 
« ultra” what will ſatisfy ſuch and ſuch judgments, becauſe in zu 0 de aas 
ſuch a caſe, the ſurplus of the profits, rent, and repairs deducted, 3 ; . 
is all that is aſſets, and liable to the judgments; and therefore the eee 
reſt of the profits are fo appropriated to the payment of rent and teſtator. 


repairs, as not to be exhauited by debts. . 
: : | : 3 317. I. Will. * 
Baniſter againſt Hopton. Caſe 8. 


T was AGREED, in a motion for a prohibition in this caſe, that Spiritual court 

though a preſcription, as whether a whole parith or a ſelect veſtry juriſdiftion. 
ſhould chuſe churenwardens, be a matter triable at common law 
by a JURY, yet fentence is to be given in the ſpiritual court ac- 
cording to their verdict ; and therefore though this be a matter 
triable at common Jaw, yet if the party ſubmit to a trial in the ſpi- 3K. MY 
ritual court, by not demanding à prohibition, it will be too late aſter 
ſentence to move for one. EA 

; | E Forte 


Vor. X. 


* 
So 2 


el Michaclmnas Term, 9. Queen Anne, In B. R. 


Caſe RY * Forte againſt Buviere. ; 
we PHE major-part of the pariſh; aſſembled in veſtry, taxed the & 
— dr pariſh tor building of A GALLERY, each pariſhioner ten times 
: * the value of an ancient rate. One pariſhioner refuſed payment, F 
3 and was ſued in the ſpiritual 9 whereupon he * a prohi- | 1 
Le et bition. 
Caſes, 23. Firsr, Becauſe a pariſh. cannot be taxed for building A 5 
2· Rol. Rep. 24. GALLERY, Which was neither uſeful nor ornamental to a 8 
* Eb. 45. church. 8 Hs 
1. Salk. 164. v 


2. Roll. Abr. Tux CcurT . of opinion, chat although before the Refor- 11 
dine. 211. mation few churches had any pews in them, yet as they have been 
3- Burr. 1689. fince thought neceſſary, and the pariſh i is chargeable with them, 1 
x. eff. Caſes, if there arè not pews ſufficient in the body of the church, the t 
14. parith may be charged with the building of galleries; but that * 
the churchwardens are not puniſhable for MPSS to erect *, 
as they are for not repairing g the bells. | 


v 
Churchwardens SECONDLY, The oldneſs of the rate. But the caſes produced 2 
may makeanew to maintain the prohibition on this head, did not come up to it; t 
rate upon the they being granted in caſes where the rate was to continue always u 
e Bak ; but here th led by the old ; and 
but cannot make the fame 3 but here there was a new rate modelled by the old; an © 
a ttanding rate. if ten times the value of the old rate had been put into one in- 

tire ſum, it would have been plain; beſi des, there is no need for 


the pariſh to depart from an old rate, until it grow unequal. | f 


Tur Cour was of opinion, that churchwardens cannot make 


55 a ſtanding rate pro omnibus temporibus, or to bind their ſucceſfors» - 
| | becauſe eircumſtances may alter, even though it was when made 

an equal rate, for it may become unequal: but that in the L 

preſent inſtance it was a new rate aſſeſſed on the model of an od Wil © 

rate. | 5 

1 | V 

Caſe 10. Pariſh of St. Mary of Recding niet St. Lawrence of f 
| Reading. 

Exercifing the ONE 2 h Marlew was firſt an inhabitant of Se. Mary, - 

office of — Reading; afterwards he came into the pariſh of St. Lawrence, 1 

OT : n Neating; and during his ſtay there, was choſen warden for the bo- 5 

lives, is Ce rouzh, and exerciſed that office as well in that pariſh as in foma be 

ment within 4. others: Afterwards he removed to It, Mary's, and there became * 

& + N & chargeable. 
May, c. 11. ſ. 6. « 


| thoughhebenot The queſtion was, Whether his * in the pariſh of St. 
choſen by the Lawrence, and exerciſing the office of warden of the borough in that - 
_ e e pariſh, though he did it in others too, was à ſettlement, by: the | Þ 
cons as 3 & 4. Will. & Mary, c. 11.1. 6. or no? C. 
whole borough —S. C. Foley, 22x. 8. C Fort, 310. 5. e. * 7. 5. C. 3. Burr: 35 - 
3. C. Set. & Rem. 3. S. C. 2. Bett, 282. 
| | ; 5 Tat 


% 


M²ickaeimas Term, 9. Queen Anne, . In B. R. Fx] 


* Tus CouNsEL far the pariſh of St. Lawrence-infiſted, that to Faun t 
make a ſettlement purſuant to the ſtatute 3. & 4. Mill & Mary, 822 
&. 11. two things were requiſite. | e 8 
Fixs r, That the office muſt be 2 publick and annual office 
the pariſh ; and that this was not an office for the pariſh but for 
the borough ; neither was he choſen by the pafiſh; nt on : ' 
SECONDLY, That it mult be executed in the patiſh 3. but this 
office, though it was executed in the pariſh of St. Lawrence, 
/ was executed in other pariſhes too; and upon this ground it was 
very lately adjudged, that the payment of a ſcavenger's rate, be- 
ing a ward rate, was no ſettlement within the act (a7. 
PoweLL, Fuſlice, was of opinion; that this was' a ſettlement 
within the act, and that a man exerciſing an office in a pariſhs 
though in another too, and though not choſen by the pariſh only, 
might yet be eſteemed properly enough a parochiaf officer. 
PaRKER, Chief Juſtice. The words of the act are as general 
with reſpect to the payment of taxes, as to the exerciſe of offices ; 
and therefore ſince the payment of a ſcdvenger's rate did not, in 
the opinion of the Court, becauſe a ward rate, amount to a fettle- 
ment, by a parity of reafon, neither will the exercife of fuck an 
Powys, Juſtice, was of opinion, that he was 2 parochial” of- 
ficer, and more; and that therefore he had gained a ſettlement. 
Eve, Juſtice. The ſtatute f. Fac. 2. c. y. made notice in writ< 
ing left with the overſeer of the partfh neceſſary to a ſettlement. - 
1 he payment of taxes and the exereiſing of offices, upon the equity 
of that act, have been adjudged equivalent to a notice in writing (605 
and this act of the 3. & 4. ill. and Mam, c. 11. feemed to him 
made for the corroborating the equitable conſtructions upon that | 
ſtatute. He was of opinion that it was a ſettlement, and that there FE 
was a vaſt * difference, in point of the notoriety, between the pay- ® [ 187 
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ment of a ſcavenger's rate, and exerciſing the office ofa ſcavenger z 
for the one might eſcape the notice of the parith; the other not. 


Paxk ER, Chief Fuſtice. If the reaſon of the act be founded 

upon the notoriety of the fact, Mx. Justice Exxk is in the 

right. But he was ef opinion, that the act went upon this reaſon; 

viz. that a perſon choſen to a parochial office, or aſſeſſed to a pa- 

rochial rate, was not a perſon likely to become chargeable; and 

| this was the reaſon why a hiring for a year, and a fervice a&- 
cordingly, make a ſettlement. nn, Ve 


{a} St. Giles Cripplegate 4. St. Mary () But fee Nex 4. Payne; 1. Show: 
| Newington, 29. Viner Abr. 386. z. Bott 214. 3. Mod. 247. Ren v. Talburys 
P. L. 226. But now by 9. Ge. 1. c 7. Foltcy, 223. Rex v. Chertſey, 5. Mod. 

7 ns perbn whatioever Who ſhall 454. Rex v. Abbat's Langley, 2. Bott, 

be taxed to the ſcavenger, and hal P. L. 325. 3 Stra. 33g. m. 

1 2 _—_ all be deemed to have | 
a ſettlement by reaſon ing fuch 
* ſcavenger DF n 
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Michaelmas Term, 9. Queen Anne, In B. R- 


The next Term, by conſent of ALL THE Count, it was 30. 


judged a ſettlement (a). 


(a) See Gatton v. Milwich, Salk. 536. 
Biſham v. Cook, Stra. 411. Peale v. 
Bourne, Stra. 942. St. Maurice v. St. 
Mary Kalendar, Burr. S. C. 27. Rex 
v. Whitchurch, Burr. S. C. 365. Rex 
% Winterbotham, Burr. 8. C. 520. 


Rex v. 8 3. Term "ary 211 
Rex v. Whittlefea, 4. Term Rep. 807. 
and 2. vol. of Mr. Conſt's edit. of Bott's 
Poor Laws, 282 to 310. where all the 
ra colleQed. 


Cook againft Parſons. 


ST A TRIAL at a prius, in London, the caſe was this: : It was 
faid at the concluſion of a will, figned, ſealed, and delivered” 


It appeared by 


adele 0 ſuch a one, © teſtator,” and then ſubſcribed by three witneſſes. 
ſitions in a chancery cauſe, whereof the bill 


Bull. N. P. 239. and anſwer were loſt, that they ſubſcribed the will i in the preſence 
of the teſtator, but at three ſeveral times (a). | 


The verdict was for the plaintiff; but a caſe of two points was 
agreed upon for further arguments : 


 FirsT, Whether, the bill and anſwer being loſt, the depolitiont 


2. Stra. 920. 
x. Stra. 101. 
1. Salk. 286. 


| 4 Mod. 146. 


5. Mod. 211. 


Execution of 3 2 
will. 


could be admitted as evidence ? 


* PARKER, Chief Juſtice, who tried the cauſe, was of opinion, 
that the depoſitions ſigned: by the witneſſes, though the bili and 


anſwer were loſt, might be allowed as evidence to ſupply any paint 


where the will was filent, but nat to contradict the will. 
- The SECOND POINT was, Whether the ſigning of three wit- 


neſſes, but at three ſeveral times, was a 


good execution of the will 


within the ſtatute of Frauds and Perjuries (5)? 


(s) See S. C. Prec. Chan. 284. 1. Eq. 
Abr. 280. 2. Eq. Abr. 37 1. 761. 


(5) It has been determined that the 
witneſſes may ſubſcribe the will at different 


times; but they muſt ſee the teſtator ſign 


or hear him acknowledge his ſignature, 


ee pre · 


| ſence. Freem. 486. a Chin BY . 


2. Chan. Caſes, 109. See alſo, Long- 
ford v. Eyre, 1. Peer Wms. 740. Carle - 
ton v. Griffin, 1. Burr. 549. Right v. 
Price, Dougl. 229. Caſſon v. Dade, 
1 Elis v. Smith, 


F. Vezey's Rep. 11. 
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2 bag The Ninth of Queen Anne, 8 


1 N om. 


* 


The Queen 8 Bench: * 1 


Sir Thomas Parker, Kut. chi- Tu Tice. 

Sir John Powell, Ku. : 
Sie Lyttleton Powys, Kur. 
Sir Robert Eyre, Rt. 


Sir Simon Harcourt, Kut. A 8 
Sir Robert Raymond, Ni. Solieitor General. 
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© Ed N 
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* 


* Goodwin as” Godwin. Caſe 12. 


HE point in queſtion was, Whether an action of debt Debt les on a 
founded upon a judgment in the king” s bench, might be judgment in the 
brought, pending a writ of error in THE EXCHEQUER=- king's bench, 


a writ 


CHAMBER, | bol error in the 


Ir was ARGUED n favour of the affirmative, that the Judgment n — 
was not ſuſpended by the writ of error; becauſe, if it was, a —_— 
releaſe of all demands would not be a releaſe of a judgment pend- 1. Lex. a 
ing a writ of error, which undoubtedly it is. It was alſo faid to be Gone 7%. 


Com. Di 
a received rule in the common pleas, that an action of debt would Debt Fa * 


lie upon a judgment in the common pleas, pending a writ of error 


in the king's bench; and that by parity of reaſon it ought to do ſo 
upon a judgment in the king's bench, pending error in the 
exchequer-chamber ; ; __ all this was fortified by ſeveral caſes in 
point (a). | 

Tux CourT. Theſe actions of debt at writs of error were 
never favoured, either by Lon p HALE, or by Hor, Chief Fuftice, 


* The point in queſtion was given up upon account of the . [27] 


number of cafes in point, that debt would lie pending error. 


(a) See 1. Sid. 236. Lutw. 602. 1. Lev. 153. Raym. 100. 1. Wilf. 276. 
EE 3 .- SECONDLY, i 


Hilary Term, 9. Qeen Anne, In B. R. 


On et er- SECONDLY, It was ſaid, that the record was not removed by the 
ror on a judg- Writ of e error, but that only a 2 tranſcript was ſent for. 


— dene But 1T Was STRONGLY INSISTED upon, and the ſtatute of 
che exche quer- 27. Eliz. c. 8. relied upon for that purpoſe, that the very record 
chamber, 2 itſelf was, in point of law, removed by the writ of error; and that 
wg _ 1 therefore the declgration was naught, being of 'a record in 
Th der infer, the king's bench, whereas it ſhould have been upon a record in Tu 
i removed. EXCHEQUER-CHAMBER. 75 
x. Sid. 236. TE Cour. Itistoþe . 8 though in act a4 
* Lev. 59. tranſcript was only ſent, yet whether in point "Tt law the record 
jtlelf was not removed, becauſe without it the judgment itſelf could 
not be affirmed or reverſed ; and alſo whether they could ſuppoſe 
the record in two places at once, in the pye place to ſupport debt, 
in the other error * 


The authorities only kept the Court is reeing theſe 
actions; and therefore, though they held the writ of error to 
de no plea in bar, yet they N 9 they ſes not admit 


is 28 a plea IT 
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on a judgraent. never allowed (0). \ 


S. 556 _ 
{A (a) See Vicars . Herden, Cop. 6% See, La dure, en 
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FASTER TERED 
The Tenth of Queen Anne, 
The Queen's A 


Sir Thomas Parker, Rut. Chief Fuſtice. 


Sir Lyttleton Powys, Knt. eb pe 
Sir Robert Eyre, Kt. Juſlecn. 


Sir Thomas Powys, Kut. | Ko” 
Sir Edward Northey, Kut. Attorney General. 
Sir Robert Raymond, Kut. Solicitor General. 


3 S > - 


F 4 + * +. 


| SE 921184 
| * Teffry againſt Barrow, , Caſe 13. 
18 was an action of debt upon bond, brought againſt the zu debt againſt 


heir;“ and, upon © r7ens per diſcent“ pleaded, the plaintiff an heir, if the 
replied, that he had lands, &c, ſufficient to diſcharge, &c, *iendant plead 


The jury find for the plaintiff, viz. that ſufficient lands to diſcharge, . 
&c. did deſcend, OE | original purchaſ- 
IT was MOVED in arreft of judgment, that this pleading being 1 


ff « ſyf. 
grounded upon 3. & 4. Will. & Mary, c. 14. that act ought to . 2 3 
have been exactly purſued ; and then the iſſue ſhould have been (, by diſcent, 


only, whether any lands deſcended, and not the value of the lands; and the jury find 


1 3 1 . td ꝛt he had ſuffi- 
and if the jury found for the plaintiff, then the jury were to inquire ene, 
of the value. | diſcent, without 


* | . | * . : find. ng the watue ; 
PARKER, Chief Fuſftice, ſeemed to incline to the defendant #37 6-000 


merely upon this point, that it did not appear by this verdict, whe- ,xprraves 
ther, when the jury found the deſcent of ſufficient lands, they ſhall be award- 


meant ſufficient in reſpect to the debt in equity, or at common law, ed. 


viz, the penalty: probably the jury intended, the equitable debt 4 Gilb. 141. 


only ; whereas judgment muſt be given upon the penalty. The Ne Abr 50 


5. Mod. 123. 3. Salk. 180. f. Com. Dig. ( Plgader” (2. FE. 4). 3. Bac, Abr. 28. 
C 4 » rhintiff 
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Eaſter Term, 10. Queen Anne, In B. R. 
* plaintiff put himſelf to great hazard in this way of pleading ; for 


though it had been found that lands were deſcended, yet if theſe 
lands were found inſufficient, judgment muſt have been given 


for the defendant. . 


PowELt, Juftice, doubted whether, this not being an immate- 
rial iſſue, but a material one, and more, it was not helped by 


32. Hen 8. c. 30. He doubted likewiſe Whether, if it were not, 


yet this being an iſſue appointed by this act, and more, it might 
not be ſupplied by another inquiſition by another jury, 

Powys and EYRE, Fuftices, were of another opinion as to this 
point, for the ſtatute ſays © the jury,” viz. the jury that tried the 
cauſe. - — | | 8 | 


Powys, Juſtice, as to the principal matter, concurred with 


PARKER, Chief Fuſtice. 


Evnx, Fuffice, was of opinion, that this verdict was equivalent 
to an inquiſition. OSS 425 . 


Tux Cour thought, that the end of the act of parliament was 
to help the creditor in caſe of alienation, and alſo the heir, that he 
might not run ſuch a riſque in pleading © riens per deſcent” as to 
ſybzect himſelf to the payment of the whole, if but a penny was 
found tobe deicended {@), PHE HE RD 


{a) This cafe was argued a ſecond time; value of the lands which the defendant 
and Txz Count, it is ſaid, awarded a had by diſcent. S. C. Gib. Rep. 282.— 
repleader, becauſe it was part of the duty See the caſe of Redſhaw v. Heſter, 
of the jury upon this iſſue to find the 5. Mod. 123. 3. Salk. 180. 
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The Tenth of Queen Anne, 
F 


The Court of Chancery, .n 


Simon, Lord Harcourt, Lord Keeper. 
Sir John Trevor, Kut. Maſter of the Rolls. 


BITER : If a man unneceſſarily make any one a defendant, Fridence. 
he thereby cuts himſelf off from the benefit of his evidence, hancery. 
| for it is his own fault. | „ | 

But where ſeveral are made defendants, it wil] not hinder any one 
of the defendants from the benefit of the evidence of any others 
that are made fo. | 

Indeed, in caſe of truſtees, it is neceſſary that they be made TT; 20] 

defendants, and therefore there the plaintiff may have the benefit 
of their evidence. | 


S. C. 2. EQ 
Abr. 396. 


| Brown againſt Litton. Caſe 15. 


= a MASTER or A snir went a trading voyage beyond ſea, If the captainof 
A The ſucceeding. maſter opened the effects of the deceaſed, in 3 —_ 
the preſence of the crew, and then ſent a letter, with a bond incloſed, age, and the 

to the widow of the deceaſed, whereby he binds himſelf to anſwer mate takes upon 


to her the ſum of three hundred pounds, if the ſhip arrive ſafe, the bim the ma- 
ſum the deceaſed left being two hundred pounds; which was the — — 


rate of reſpondentia bonds there. The maſter trades, and makes court of chance 
three hundred per cent. of the money. | ry willallow him 
The queſtion was, Whether he ſhould be bound to any more * — 2 
than this bond, or anſwer to the widow the profits of the money his care and 
made in the way of trade. 7 , trowhſe, 


and 
| FIN oblige to 
THE COUNSEL for the maſter would have reſembled it to the account for the 
| Caſe of an executor or truſtee, who ſhall be accountable for the N, — 1 not 
„ | | | permit him to 
take the capital at a reſpondentia intereſi.— S. C. 1. Peer. Wms. 140. S. C. 2. Eq. Abr. g, 722. 
8. C. Reg. Lib. A. 1710. fol. 600. 15. Vin. Abr. 348. See Watſon on Partnerſhip, 44% 
| . interest. 


Eaſter Term, 10. Queen Anne, In Chancery. 


Bzown jntereſt only, and formerly for the money only. It was ſaid alfo, 


that if this money had been loſt in the way of trade, the maſter 
would have been accountable. =» TY RS e 
Tux CoUNSEL on. the other ſide, and Harcourt, Lord Keeper, 
too, thought it differed from the caſe of an executgr, becauſe the 
{hip was to go trading voyage, and the money was deſigned to be 
Jaid out in trade, and the ſucceeding maſter is in effect but a 
truſtee for the repreſentative of the former. And they held, that if 
he traded with the money as with his Own, with care and prudence, 
and then through any accident the money was loft, he would not be 
— 8 | 
* IT WAS THEREFORE DECREED, that he ſhould account to 
the widow for the profit made by the trade, deducting reaſonable 
„ and Jab. > oe > HOPS 
HaRcouRrT, Lord Keeper, thought this reſolution neceſſary for 
the encouragement of trade; it being a comfort to a man to 
know, that if he ſhould die, the improvement of his effects in the 
way of trade by the ſucceeding maſter, ſhould be for the advantage. 


of his family. If a truſtee impowered to put money to intereſt let 


the money lie by him, he {hall be accountable for intereſt ; and if a 

truſtee trade Wich the money, he ſhall be accountable, not for 

intereſt only, but for the profit of the trade; becauſe he acts of his 
own head, and at his own peril, without applying to the court of 


— for direction in diſpoſing of the iuone x. 
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BA : 4 E R TER u. 
- The Tenth of Que Anne, 

N A 1 a deb 

2 T | Theuee's s Bench. by = 5 | 

Sir Thomas Parker, Nut Nr. C Tai,” 
Sir Lyttleton Powys, Rur. + . : 
| Sir Robert Eyre, Kot, puck 304 þ Juicers: 

Sir Edward Northey, Kut. Attorney General, 
& Robert Raymond, Kar. Solicitor General, 
| Sadler againſt Daniel. Cet 16. 


ritual court for taking away the goods of an inteſtate or cannot u 
om the adminiſtrator ; ; or whether a nnn 1 
ver the inteſ. 


"2 WAS RESOLVED b Mone bes grebe for when an 88 


adminiſtrator is made, the power of the ordinary is determined; taken from his 
and there being a complete remedy, at the common law, for the poſſ:flica ; but 
2dmbiftrator, in an action of trgver, the party would by this means 3 P 
be doubly harraſſed; for an excommunication could never be mon law. 
pl-aded in bar of an action of trover. It i is difficult to fay when this 

power was firſt veſted in the ordinary, but probably N - 

was the cauſe. However, now, by the ſtatute law, the ordinary 

muſt grant adminiftration (a), and then his power is determined's 

and the zdminiſtrator, when put in by * che ordinary, _— oY * [22 * 
joe not from the — but from the law. 


T* QUESTION was, . aright be food fa the An adm niſtra · 
ſpi 
fr 


( een 5. . 5.0 1. n Min e 2 * 
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Eaſter * 10. Queen Anne, In B. R. 
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Cafe 17. 0 Biſhop. againf Eagle. 3 


In an aon of T HIS was an ain of account brought by the preſent church- 
account by the wardens againſt the former ones. The defendants pleaded, 
— are that the plaintiffs are no churchwardens ; and, on ĩſſue joined, a 
wardens, and verdict was given for the plaintiffs, and judgment gued computent. 
— = The defendants before the auditors pleaded, that they received 
defendants may ſuch a ſum of money, as churchwardens, through a miſtake, when 
plead before the none was due to the, pariſh 3 that perceiving. the TIO, they 


EE repaid the money. 

215 To this glea | the plaintiffs bene. 62 
was not due to Ir Sod rok r the plamtiffs, . no 3 8 
the pariſh; and been a f the action e be pleaded before auditors. It 


| char they ben th could have pleaded, # rr fo 
Sr 2y not have pl ungut receiver for 
5 (2 0g wa * ey did receive, and for the uſe of the pariſh; but they might have 
Mos, Pleaded it ſpecially, and fo ſhewn that- they were not accouriabl 
— at the time of the bringing the action. RN 


$86. 

| THE COUNSEL far the defendants — that no Os which 
would have been a good'one to the aclĩon, could be pleaded before 
the auditors. But here, as © ne 2 receiver could be no 
plea, fince they did receive, and received ſor the uſe of the pariſh, 
fo that had they been robbed, or not repaid the money, they 
muſt have remained accountable, it is certainly a fair N and 

admitted for true by the demurrer. 


pPowrr r, J gen Wes 30 opinion for the plaintifi, for me 
„ Bat e might have plead this matter. 8 1 n 
e e e ® ue unguer eee generally, - 

- - +" PARKER, Chief Juſtice, was of opinion with the PPT a 
| 5 Admitzng th is to be a gaod plea before auditors, it will be 


| *[ 23 ] nec the churchwardens to plead ſuch a * plea as ſhews 
* them to be honeſt men, wiz. not only that it was paid to them by 
ey miſtake, but repaid. Whereas, taking it the other way, and to be - 
avs I he ay ay bee . miſtake will be no receipt at all, zn 
* is will nat be neceſſary 2 * eme. but only that the 

maney did 8 bel g th pad 3 this therefore inclined him to 

— the plea as far 43s Beſides, had they paid this 


8 0 pariſh before. the knowledge of this miſtake, te 
wexefore an at done in Giſcharge of the parilb, and therefore a 


PARKER, Chzef Fuſtice, ndpawgII \ Fyflicerdiffered, Whether 


or not the churchwardens, after payment of the money to the 
2 Viz. the uſe for which they received it, and this before 
wedge of the miſtake, could have been charged in an indebitatus 
25 fit for the money? The former thought they might, the lat- 
ter that they en not. | 
There 


Eaſter Term, 10. Queen Anne, In B. R. 


There was ANOTHER POINT in this caſe, viz. Whether the Churchwardens 
churchwardens ſhould be allowed their expences, and ſurpluſage, in hall be allowed 
caſe their expences out-balanced, &c. | 24 their expences 
| for receiving and 

THE Cour was clear that they ſhould ; for churchwardens are Ping * pariſh 
more than bare receivers; they are in all reſpects bailiffs. Thee. 
rule generally taken, that à bazliff ſhall be allowed expences and Prec. Ch. 4a. 
ſurpluſage in an action of account, but not à receiver, holds true | 
only of a bare receiver, and as to him the reaſon is evident; but 
where the nature of the thing ſhews that the receiver muſt be put 
to trouble and expence, the rule is falſe. 
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The Queen's Bench. _ f 5 ; 122 


Sir Thomas Parker, Kut. Chief Fuſtice. 
Sir Lyttleton Powys, Rut. 
Sir Robert Eyre, .. Je 
Sir Thomas Powys, Kut. 2 


Sir Edward Northey, Knt. Attorney General, 
Sir Robert Raymond, Kut. Solicitor General. 


„ *[24] 
* Whetherborn againſt Wright. Eiuſe 18. 


Ws. A DEBT is ten pounds or upwards, by courſe of In debron bond, 
1 ndant 
the court r bail! is required, otherwiſe not. 1 
den to bail for 


Not common, where an action of debt is brought upon a bond the real ſum 
of twenty pounds, conditioned for the payment of nine pounds, to — 
hold to bail; for though the penalty, which is the legal debt, „ Salle; 200. 
exceeds ten pounds, yet the real and equitable debt is leſs. But Selon's Prad 
upon ſome particular caſes, as where it is to be feared a perſon 45. 
will run away, &c. the Court will hold to bail; for the legal 222 5 
exceeds ten pounds { a). 


0 See Kik v. Strietland, Doug. 449 Wilks 0. Dent, Sellon's Pract 44: 


Templeman againſt. Caſe. vn —*  Caſeng. 


ACTION UPON THE CASE for entering the houſe and taking To treſpaſs for 
the goods of the plaintiff in the ſaid houſe. The defendant entering a hquſe 

pleads in bar, that he entered in aid of a bailiff who had a writ of 
execution, and took the goods of another, and not of the plaintiff, pods me 2 
83 he n Kü. | 1 "  plad, rat be 
110 entered in aid of 2 bail f, and took the goods of another. 


5 o % oy 5 
3 - 4 4 
— # 'SL - 1 Þ * 4 
WP 1 5 U 
| l pon 
8 : 5 "5 
6 4 
2 . 


Mod. Cafes in 


» [25] Trinity Term, 10. Queen Anne, In B. R. 
Tan * Upon the demurrer three points were made : 5 
a Finer, That this plea amounted to no more than the general 
Cant. "uk > 
SECONDLY, That this plea was naught, for want of ſhewing 
how the goods came there ; whether wrongfully or rightfully. 
Tump, That it is naught, becauſe it is faid in aſſiſtance, 
and not by command of the bailiff. 
Tax Cover. The plea i in bar is good, notwithſtanding theſe 
exceptions. 
As to THE FIRST POINT, 2 poſſeſſory right is ſufficient to 
maintain an action of tre ſpe or caſe, though not a replevin; and 
upon not guilty plead is given in evidence, that they took 


another man's goods, and not the goods of the plaintiff, would not 
| have maintained ſuch a general plea; becauſe, though the goods 


ſhould not in reality be the plaintiff's, yet being i in his houſe and | 


poſſeffion, they are ſo far his as to maintain this action. 


As to THE SECOND POINTS it is impoſſible for the defendant to 
ſhew how. 


A s to THE THIRD PoINT, the command or deſir ire of the bailiff 
is not neceſſary ; for every one not only may, but is by law 
bound to give their aſſiſtance to officers in execution of 855 


Caſe 20. ; | Petworth Pariſh. 
An order of re- ON A MOTION to quaſh an order ye juſtices. _ exceptions 
moval is conclu- were taken: 
ñ ve againſt eve= 


2 FirsT, That there was a former order from . e 

antecedent to that of Petworth ; and this order being affirmed upon an appeal 

to the ſeffions, it was final not only between the either that were 

S8. O. 2. Sed. parties, but all others, except a ſubſequent ſettlement could be 

7. found out; that therefore this order, which was to remove one 
William Pack and Katharine his wife, together with their chil- 
dren, from Petworth to Ringmore, ſhould be quaſhed. 


0 [ 26] - # SECOND EXCEPTION, That the ages of the children not 
appearing, they may have gained a ſubſequent ſettlement. 


Law andEquity,, THIRD EXCEPTION, There is no adjudication that the party has 
337+ become chargeable, but only that he is likely to become chargeable. 


Tux Covxr. The firſt and ſecond exceptions are good; the 


firſt is a point lei ſettled 3 but as to the laſt, the order is _ 
notwithſtanding. | 


Caen. : Player againſt 1 
Indebt en bond, ReS0LvED, -that i in an action of debt upon a bond, Wesen 


the plainti ff ſliall the money be tendered before action brought, which is refuſed, 
Ne . that yet the plat 
th ugh a tende 


ntiff muſt have colts ; 3 for the ſtatute 4. & 5. _ 
was made — - aftion was brought. 


e. 16. 


nad „ MM ay +. * 


Trinity Term, 10. Queen Anne; In B. R. 


c. 16. for the amendment of the law, gives the Court no juriſdiction Fravzs 
a 


until after action brought, and therefore they cannot take notice 13 
of a tender before. 8 | | . 15 
Beſides, it was ſaid by PowELL, Juſtice, and contradicted by 
none; that that ſtatute had enabled the defendant to plead payment, 
or to bring the money into court, but not to plead tender, refuſal, 
and encore prifl. 7 

| | The Queen again Mathews. Cafe 22. 


THIS was a conviction upon the ſtatute of 4. & 5. Anne, c. 14. A conviction an 


3 


for the preſervation of the game. £ - 14. : 
3 2 Ie 2 for killin » 
Two exceptions were taken: muſt negatively 
5 Nate the qualifi- 


 FrgsT, That the charge ſetting forth that the defendant cations men- 
Mathews, not being a perſon ſo and fo qualified, aud enumerating tioned in the 
diſtinctly the ſeveral cualifications in the ſtatute 22. & 23. Car. 2. 2% K. Car. 2. 
c. 25. for the preſervation of the game, omitted a new qualifica- © 5 | 
tion allowed by this act, viz. that he was not a perſon authorized 

by a lord or lady of a manor to kill game for their uſe. 


Tur CovurT was of opinion, that had it been laid generally 
thus, & that he, not being a perſon qualified according to law,” it 
had been enough; but the qualifications being diſtinctly and ſeve- | 
rally mentioned, the omiſſion of one is fatal (a). | *{ 27] 

' SECONDLY, That the perſon was here charged with ſo many A perſon cannot 
five pounds as he killed hares in the fame day, * whereas the be convicted on 
offence in the ſtatute was the keeping of dogs, engines, &c. not + & 5: Ae, 
killing hares. | e 


| Tux Cour was of opinion, that the offence for which the 2 the fame day. 
ſtatute gave the forfeiture, was the keeping of dogs and engines, 
not killing the hares. If a man not qualified go a hunting, and 
kill never ſo many hares upon the ſame day, he would forfeit. but 
one five pounds, for it is but one offence, But if a man keep 
dogs, and go a hunting ſeveral days, and kill hares; if it had 
been thus laid, * that he, on ſuch a day, kept dogs and killed, 
„ &c.” and then again ſuch a day; by laying it thus ſeverally, 
the offence js ſevered, and he ſhall forfeit five pounds for eacn 
offence (6). 5 5 


Aujournatur. | 


than one penalty 


{a) It is now fully eſtabliſhed, that 


this general mode of Rating the want of 
the qual.fications mentioned in theſe ſta- 
tutes is net ſufficient, Rex v. Marriott, 
7, Stra. 66. Rex v. John Hill, Ld. 
Raym. 1415. ; and that in @ conviffien on 
theſe Natures the qual.fications muſt be 
all negatively ſet out, Rex v. Jarvis, 
1. Burr, 148. ; Rex v. Wheatman, 
Dougl. 231. But a general averment 


Vor. X. 


that the defendent was not qualified is 
ſuſ̃icient in an «Zion, Bluet Qi Ten wv. 
Nead, Comy. Rep. 52 5.; and in a con- 


victien cn ſtatutes where the informer 


need not negative any of the exceptions, 
if he negative ſome of them only, yet the 
conviction is good, Rex v. Hall, 2. Tem 
Rep. 320. ng: | 

(6) See Rex v. Gage, Stra. 946. 
Crepps v. Durden, C wWp. 640. 
| Michel 
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Kut, 


Wadts, 169. 


Trinity Term, 10. Queen Anne, InB. R. 


Cate a3. Michell againſt Reynolds. | 


A bond condi- AN ACTION OF DEBT was brought upon a bond, the condition 


toned for re- whereof was, that „ whereas A. had taken the ſhop of B. 


_ rag eee e « who was a baker, for the term of ſo many years, and had given 
« B. ſo much money for it ; the condition of this obligation was 


of his trade for a ' 
certain time, and © ſuch, that if during thoſe years B. ſhould not exerciſe the trade 


in a certain (c of a baker within the pariſh where the ſhop was, that then the 


Place, when en- d bond ſhould be void, otherwiſe, &c.“ 
tered into upon 


a fair and rea- i 1 - not ? 
2 i: Po of The queſtion was, Whether this bond was good, or not 


ration is god. TT was ARGUED, that the bond was good. In the caſe of : 


S. C. poit. 85. Clert v. The Taylors of Exeter (a), there is, it muſt be confeſſed, a 


FP 


ö difference taken between a bond and a promiſ-; and it * is ſaid, 


19 J chat à bend in this caſe would be void, but a promiſe good; and in 
8. C. 1. Peer, Other caſes quoted in that caſe, as in the caſe of Broad v. Folliffe (5), 
Wars. 181. this difference is warranted. The reaſons aſſigned for this difference 
S. C. Fort. 296. are two: FIRST, Becauſe in a bond the jury cannot mitigate the 
Cro. Jac, 239. damages, but muſt give the whole penalty, be the damage to the 
og — other by ſetting up the trade ever fo ſmall. The fecond reaſon is, 

A n that the public intereſt is concerned to promote and encourage 
trade; and therefore ſuch a condition is againſt the public intereſt, 
againſt MAGNA CHARTA, and malum in ſe, and therefore the bond 


void. As to the firſt of thefe reaſons, it holds againſt all bonds in | Z 


general, as well as this. Beſides, the difference is not true; for 

even in a promiſe, if it be certain, it was iaid, that the jury have no 

diſcretionary power in giving damages. As to the ſecond it was 

anſwered, that how prejudicial ſoever to the public a general and 

abſolute reſtraint of a man from his trade may be, certainly a 

particular reſtraint, limited to one place only, as the preſent caſe is, 

can be none at all ; for how ts the public concerned whether a 

man exerciſes his trade in He/vorn or in the Strand? There is a 

great difference between the opinion of the Court upon matters 

before them, and what is faid obiter, and collateral to the caſe in 

queſtion ; and this cafe has never been judicially determined: 

but if ſuch opinions are of weight, in the caſe of Thompfon v. Har- 

ver {c), there is a difference taken between a bond where the con- 

dition is a general reſtraint, and where it is a particular one. The 

bond there is adjudges to be void, becauſe it is a general reſtraint 

from the exerciſe of a man's trade ; but there it was admitted to be 

good, had it been, as here it is, only a reſtraint in a particular place. 

As to the reaſon of the thing in general, there may certainly be a 

very good reaſon for the making of ſuch bonds. - Suppoſe a gen- 

| tleman has a noiſy ſtinking trade near him, he may be willing 

25 J to give bim a * valuable conſideration for removing further oft, 

3 Suppoſe a man give his apprentice ſuch a ſum of money, pro- 

| vided he will enter into a bond of ſuch a penalty not to ſet up 

(a) 3. Lev. 247. (e) 2. Show. 2. 
(5) Cro. Jac. 556. - | 

5 within 


2 FE 


evidence. | EO | 
To. prove the bond void, the difference taken in the Books 


Trinity Term, 10, Queen Anne, In B, R. 


Within ſuch a diſtance: If this bond be adjudged void, what is 


the conſequence but a mere circuit of action, v7z. the forcing of 
him to bring an action upon the promiſe, and give this bond in 


between a bond anda promiſe was ſtrongly inſiſted upon; and the 
caſe of Clerk v. The Taylors of Excter ( a), where the aforeſaid dif- 


Micr. 
againſt 
RzrNori os. 


ference is taken, was backed by other authorities, viz. Moore, 


ils. 242. 3. Leonard, 217. Marſh, 191. One reaſon more 
was offered, not taken notice of in the Books, that the allowing of 
ſuch bonds might be a means of introducing monopolies. 


PowELL, Juſtice. Where an action is brought upon an 
aſſumpſit, though the promiſe be never ſo certain, the jury may 
mitigate the damages, and give what ſum they pleaſe. Many are 


the authorities that maintain the difference between a bond and 


a promiſe ; no bond was ever yet adjudged good that reſtrained a 
man from the exerdiſe of his trade: and he was of opinion, that the 
bond was void. Th | 


PARKER, Chief Juſtice. I never yet knew ſach a bond ad- 
' Judged void. The caſe of Broad v. Felliffe (c) is the leading caſe, 


as to the difference between à bend and à promiſe ; and the differ- 
ence itſelf ſuppoſes the condition lawful; and moſt certainly there 
may be many good reaſons for entering into ſuch a bond. I know 
of no caſe, except that of an infant, and that ſtands upon another 


conſideration, where a promiſe ſhall be good, and a bond entered 


into for the performance of that promiſe void. It is ſomething 
extraordinary, that a court of juſtice ſhould endeavour to render the 


breach of a juſt and fair promiſe as eaſy as poſſible ; for that would 


be all the conſequence of our * judgment, ſhould we adjudge the 
bond void; for if the plaintiff ſhould fail in this action, he may yet 
have recourſe to an action upon the promiſe, and give the bond in 
evidence of it. And as for the reaſon given for the difference 


between a bond and a promiſe, there is this to be ſaid againſt it, 


that as a jury may give leſs than the penalty, ſo they may give 
more. Now ſuppole it were my intention to bind myſelf in ſuch a 
penalty, not a very great one, not to uſe my trade nigh ſuch a 


perſon, with deſign, that if I ſhould afterwards think that the uſe 
of my trade would be of more advantage to me than the penalty, 


it ſhould be at my election, is it reaſonable that a jury, contrary to 


my declared intention in writing, ſhould have it in their power to 


give twice the penalty, if they think fit, or the other party is ſo 


* 


much damnified by my breach of promiſe ? | 
EvRE, Juſtice, of the ſame opinion with PaRKER, Chief 

Juſtice. 5 | 7 = 

64) 3. Lev. Sk 1 (c) Cro. Jac, 596. | 


- 


D 2 | Alalſournatur. 
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leaſe and rele: ſe, 


Trinity Term, 10. es Anne, In B. R. 


Micux rt Alljournatur Ca). 
_ againſt | | 
RIZVYNOT s. () This caſe was argved again u C, poſt. 130. becauſe the ſpecial con. 
Hilary Term, 11. Anne, but the Judges © fideration on which it was given was ſez 
retained the ſame opinion, S. C. poſt. 86.3 down in the condition, S. C. Fort. 296. 
and in the Hilary Term following Pax- S. C. 1. Peer. Wms. 181.—8See alſo 
KEN, Ghief Juſtice, delivered the reſolution Cheſman v. Mays 2. Stra. 739. 3- Bra 
of the Court, that the bond was good, P. C. 349. 
8 4 
| Cale 24. Lure againſt Reſt. 


Delay of the AFTER A WRIT or INQUIRY executed, ind before entry of 
Court ought not the judgment, which was I by the act of the 89 the 


to prejudicefui- plaintiff dicd. 
tors. 


It was moved that, this happening by the delay of the Court, 
judgment might be entered as of two or three Terms ago. 


In behalf of the motion was cited the caſe of Philip v. Jacl- 
ſen, where it is ſaid, that if the Court delay the entry of the 
judgment, there judgment may be entered as of two or three Terms 
ago, without * continuances. 
*[31]) 


Cafe 25. 15 Thomlinſon againſt Dighton. 


If a tenant in fee Tius was a writ of error upon a judgment in the court tof com- 


demiſe the land 


mon pleas in an ejectment. 
to his wife for 


e, to d. ſpeſe of The caſe was this: 
according to her 5 6 . : : 
pleaſure,provid- A tenant in fee of the lands in queſtion deviſed the lands to his 


ed it be to ſome yyife for life, then to diſpoſe of according to her pleaſure, provided 
one ofthe teſta- it ere to ſome one of the teſtator's children. The huſband, the 


ay + ah an deviſor, died, and left behind him a ſor and a daughter ; the wife 


eſtate for life; married again; ; then the wife, by leaſe, releaſe, and fine levied, co- 


and if the devi- venanted to ſtand ſeiſed, to the uſe of herſelf for life, without im- 


_— er, peachment of ates remainder toher 9 by her firſt huſband 
daughter, and in tail. 
the wife marrics 


—— 5. queſtion was, Whether this conveyance of the lands wat 


a good execution of the power, fo that they ſhould go to the daugh- 
and fine levied, ter; or elſe, being bad, to the heir at Jaw, viz. the fon ? 


covenants to 
Rand Lid tw The court of common pleas gave judgment for the daughter : 


the uſe of her- 2 writ of error was brought into the king” 8 bench. 


felt for l. ſe N 
without im. LUTWYCHE for the plaintiff i in error. The points conſiderable | 
peachment of in this Caſe are two: Firſt, What eſtate the wife takes by the 


Secondly, Whether 


waſte, remain- deyiſe, whether an eſtate fo liie or in fee, 


der to ber the power be well executed. 
daughter by her 
firſt huſband in tail; the power is well executed. S. C. poſt. 71. = C. 1. Salk. 239. 32 EG 


Abr. 309. S. C. 1. Peer. Wms. 149. S. C. Comy. Rep. 194. 8. C. Powel on Powers, 9. 32. 55. 
| | | AS 


n 


. 


Trinity Term, 10. Queen Anne, In B. R. 


* As to THE FIRST POINT it is clear, that ſhe has but an eſtate Txomrixon | 


4 for life; for it is expreſsly deviſed to her for life. And though the 


words following be, “ to diſpoſe of according to her will and 
t pleaſure, provided it be to any of her children by the teſtator, 
theſe words give her but a naked power and authority, and no 
intereſt, as was refolved in the caſe of Danzel v, Uply (a), where 
the deviſe was © to the wife, to diſpoſe to which of the children the 
« pleaſed.” But the principal caſe is here much ſtronger, for it is 


in expreſs words deviſed to the wife for lite, et queties in verbis s 


nulla ambiguitas, Sc. (b). 


As to THE SECOND POINT, Whether the power was well 


executed ? It is true, that there are caſes where the conveyance 
ſhall take effect by way of covenant to ſtand ſeiſed, when it can no 
other way elſe whatever (c): fo is the caſe of Craſſing v. Scu- 
damore (d), and other caſes there cited, as reported by Ventris; 


1 but there it is ſaid (e), that where there is a tranſmutation of the 


ſſeſſion, there the eſtate ſhall never paſs by way of covenant to 


ſtand ſeiſed. This is a very improper ſort of conveyance, for here 


the eſtate is conveyed by leaſe, releaſe, and fine, acts not proper 
for tenant for life. It is a rule, that a power and authority ought 
to be ſtrictly purſued ; and in Co. Litt. there is this difference 


| taken, that ifa perſon authorized do lefs than his authority warrants 


him, it is void; but if he exceed it, it ſhall be good for as much as 
falls within the power, and the reſt ſhall be but ſurpluſage: now 
here the power is to give in fee, but is executed only in tail. By 
the method of the conveyance, it is very plain that the intention of 


the wife was to paſs the eſtate as owner, and not by virtue of 


the power; and the rather, becauſe the wife is here poſſeſſed of 


an eſtate, viz. an eſtate for life: beſides, the eſtate paſſes by 
the fine, | | oy 


* PEERE WILLIAMS for the defendant argued, that by. this 
deviſe the wife took an eſtate in fee. Had the deviſe been only 
thus, © to the wife, to diſpoſe of at pleaſure,” it had been very plain 
that ſhe had had a fee-fimple (7); then the words after added, 
te provided ſhe diſpoſe of it to ſome of the teſtator's children,” 
make it a conditional fee- ſimple: it was ſo reſolved in the caſe of 


Daniel v. Uply (g. But being put in mind that in this caſe it 


was expreſsly deviſed for life, he gave up this point. 


But then admitting the wife to have but an eſtate for life, he ar- 
gued, FIRS®, That the woman's marriage was no ſuſpenſion of the 
power; SECONDLY, That the power was ſufficiently, though im- 
properly executed, —FirsT, That the ſecond marriage was no 
ſuſpenſion of the power, he proved from the caſe of Daniel u. 


(a) Latch, 9. 39. 134. Noy, $0, 4) 2. Lev. 9. 1. Vent. 137. 1. Mod. 
7, Jones, 137. 175. ; 25 | 
(5) 3. Leon, 71. (e) 2. Vent. 378. 1. Sid. 25. 1. Roll. 
(e) See the arguments on this point of 329. 


law in the caſe of Tatlock v. Harris, (J) Co. Lit. 113. Dalifon, 8. 


3 Term Rep. 181. Gibſon v. Mind (C) 1. jones, 137. 
1. H. Bl. Rep. 569. : WO Og 
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Trinity Term, 10. Queen Anne, InB.R. 


— Upton (a), where the caſe is, A man deviſes that his wife ſhall 


again 
Dien ro. 


ſell his land; the huſband dies; the wife marries; and reſolved, 
that the wife might not only ſell the land, but even ſell it to her 
ſecond huſband, which is a much ſtronger caſe than the preſent.— 
SECONDLY, That this was a good, though improper, execution of 
the power. Judges are ſaid to be af?utz to do right; and therefore 
this power, inſtead of a ſtrict interpretation, ought to have a large 
and extenſive one ; ſo that any writing whatever that is but 
enough to ſignify the intention of the partics, where the power is 
ſo general, and no particular way ( execution is prefcribed, will 
be enough ; and if ſo, then certainly the power is well 
executed. For a deed of leaſe and rcleafe is a ſufficient declara- 


tion ofher mind ; and as for her eſtate being limited without im- 
peachment of waſte, that ſhall be rejected as ſurpluſage, which, even 


in pleading, non nocet. As for the objection, that the method of 
this conveyance ſeemed as if ſhe deſigned it as owner ot the land, 
and the rather here, becauſe ſhe was ſeiſed of an * eſtate for life, he 
anſwered, that there is a difference between a perſon's having ſuch 
an eſtate as will enable him to make ſuch a conveyance, for there 


it ſhall operate by way of gift as from an owner ; but where a man 


has not ſuch an eſtate as will enable him to make ſuch a convey- 
ance, the deed ſhall operate by way of execution of the power, 
and fo is Sir Edward Cleer's Caſe (b). And though there 
be no recital of the power, yet if the grant cannot work without 
the power, it {hall with it. But here the deed of leaſe and, releaſe 


recites the power, which carries in it the higheſt preſumption of 


the intention of the parties that it ſhould ſo operate; which 
makes it a much ftronger caſe. And then if it. operate as ar 
appointment, the eſtate ſhall not paſs from the truſtee, but the 
appointee ſhall be in from the will. The grand intention of the 
parties is the paſting of the eſtate, and not the how or manner in 
which this is done, whether by virtue of the power, or by deed of 
leafe and releaſe, &c.; and the Court will be more ſolicitous to 
uphold the primary intention of the parties, than that which is only 
a ſecondary one : without doubt they will never adhere to the 
latter, to the deſtruction of the former ; and therefore, though the 
intention of the parties were to paſs the land by leafe, releaſe, and 
fine, yet when it cannot paſs fo, it ſhall as an execution of the 
power; gurm quod age, non valet ut ago, valeat quantum valere 


. poteſt Cc). 1. Jones, 302. Stapleton's Caſe. 1. Ventris, King v. 


Alelling. The cafe of Gier v. Offiter, 1706, is full in point; and 
though it be but the opinion of a ſingle Judge at an aſſize, yet it 
being the opinion of fo great a man as the late Lord Chief Fuſtice 
HoLT, it may be of fome weight, That cafe was ſhortly thus: 
A man by will was made tenant for life, with a power to jointure 
or ſettle upon his wife ; and though the conveyance was there, as 


O Ws . 
here, by leaſe and releaſe, yet that Judge was of opinion, that it 


(2) 1. Roll. 3292 (:) The caſe of Oſman +. Sheafe, 
(8) 8 3. Lev 372. 5 
was 


Trinity Term, 10. Queen Anne, In B. R 


C351 


was a good execution of the power. Now in that caſe, * the ſame TWO 


objectlons might have been made as here, and with equal force 
for if it be ſaid here, that the eſtate paſſes by virtue of the fine, 
it may be anſwered, that if a leaſe and releaſe ſhall operate as an 


againſt 


DicxTtan, . 


execution of the power, and ſignify no more than the declaration 


of the intention of the parties, then will the appointee be in by 
virtue of the power in the will, precedent to the fine, and the fine 
being ſubſequent will ſignify nothing. In the caſe of Herring v. 


| Brown (a), it was reſolved, that where the fine is precedent to 


the deed, that there it is an extinguiſhment of the power; but if it 
had been ſubſequent, as here it is, the power would have been well 
executed, notwithſtanding the fine; and in the exchequer-cham- 
ber it was reſolved to be good, even though the fine were precedent. 
As for the objection, that the power is to diſpoſe in fee, and exe- 
cuted only in tail, there is nothing in it; more implies leſs. A 


power to paſs an eſtate in fee is moſt certainly fufficient for 


paſſing an eſtate- tail. | ; 
PowELL, Juſtice. The main queſtion of the caſe is, Whether 


| the power be well executed? A feoffment to a man's own ſon 
| ſhall operate as a covenant to ſtand ſeiſed, rather than the intention 


of the parties ſhould be fruſtrated. Sir Edward Cleer's Caſe is 
expreſs, that where it can paſs no other way than by virtue of the 


power, it ſhall paſs that way, though the intention of the parties 


were, that it ſhould paſs another. Andas for her own eſtate being 
limited without impeachment of waſte, as to the impeachment of 


waſte it ſhall be void, becauſe it exceeds the power : the intention 


of the parties is plain: and he was of opinion for the defendant. 


PARKER, Chief Juſtice. In Sir Edward Cleer*s Caſe it was 
reſolved, that where, — to the way the parties intended, the 
conveyance would have no effect at all, that there it ſhould paſs 


another way; but where, * ſhould che eſtate paſs the way the 


parties intended, the conveyance would have ſome effect, though not 
all that was intended by the parties, there it ſhould paſs no other 
way than the parties deſigned. But this point ſince has been car- 
ried much Ms. ob ; as that, where it would have ſome effect, but 
not all intended by the parties, there, to the end that the main 
deſign of the parties may be obſerved, the eſtate ſhall paſs in 
another way than the parties intended, For example: Suppoſe a 
woman ſeiſed of an eſtate for life, with a power to make a leaſe for 
three lives, or twenty-one years; ſhe marries ; and then ſhe and her 


huſband join in making the leaſe, and the huſband and wife both die 


before the leaſe is expired; here, though the huſband in right of 
his wife, and ſhe in her own, are poſſeſſed of an eſtate for life, and 


therefore can as owners make a leaſe, and there appears no intention 


of the parties (imagining perhaps that they ſhould have outlived 
the leaſe) that this leaſe ſhould be made by virtue of the power ; 
yet becauſe the leaſe, ſuppoſing it made by them as owners, cannot 


| (a) 1. Vent. 368. 
4 ” have 


* 


[361 


5 hs Nee U Z 


\ : 
4 % 
. * 
5 
5 [2 
. 1 
= 1 
dl 4 
. o bod 
SC : 
. N 
_ 7 
- 5 
*F 
= * 
4 
9 
— Ks 
1 
473 
- bh : 
- SIS - 
& 8 : 
: 8 
= EC 4 
«CE: 
Na 
7 j 2 
mY 
\ - 

Wop -3 
1 5 
os] 4 
6 iS 
: +3 

2 * 
82 Bs 
ry K 
BY 5 
: v3 i 

"=. x 
. 
8 
+ 1- 3 
224 
7 18 
3 4 
— LS © 
» - 
PR . 
1 
4 
. 
: 
FS 
1 + 
& 

=. 

5 ”; * * 
% o 
83 F 

1 
1 * 

l ö 

2 > 
5 - 

*P1 
=. « 
Tx 2 
» 2 
; a 
_ : 
\ 1 
- £ 
. 
=. 

% 

coz 1 

* 0 

A 

* 

3 $4373 
3 244 

$84. 

by 

"SY « ; 

— 

i 

2. N 

5 
* * 
4+ 
72 
5 

A 
7 
LEW 
I 5 © 
ORE : 
3 
Ly 2 Ty 
v9 be: 
$5 
A 
x 
E 
. — 
. 
-— SS 
+ T2 
* = 
1 
4 
e 
r 3 
JS. 
45S 
'# 
1 
of * 
Sa * E 
L z 
1 
12 
28 
* „ 
SE # * 
* . 
* i 
<— 33 
SB 
* 
$ 
»6 5 5 ba 

1 

23S 
? 

33 

13 

„ 
t 

nn 

3... £ 

5 77 

R 

++ 8 : 
* x 
8 

2 $2. 

bs # 

; i 
1 
92 4 
0 K 

4 % 

* * F 

1 

o » #8 
5 $ 
> $1 

L 54 
1 
= * hs 
= i * 
: #4 

> BE 

2 +.- 8 

* . 

. 

Fry * 
7 
> 
12 * 
E 

> > £ 
= » 38 
0, Sq 
- 1 

— * 

N d. ? 
* 3 * n 

0 +3 2 A # 
"0+ BY 

=. 

e + 3 
3 

* + 
. 
* 

"SE 2 A 
BET F 
425 
142 * 

9 2 33 
8 
* A 8 

: 1 
NK & 
5 
3 5 
S 
1 
> 
2 
7 A 
l 
Fe 
* 
7 
1 
U 
i 
S 
ff 
5 
-t 
3 
= IBY 
. 5 
8 4 F 
* 1 
Bu 
. => B 
1 4 
1 2 * 
8 
2 
i f 


*% 
b 
* 

: 

! 

k 
N 


. OO ye FILTER NES PER I ER 


RIS SURE AS Ts e - eee 


- 


— 1 ˙ er ey 


Trinity Term, 10. Queen Anne, In B. R. 


r have all the effect the parties intended, for ſome it would 3 Viz. 


againſt 


Dien ro. 


it would be a good leaſe during the lives of the huſband and wit, 


yet becauſe it cannot have all, it ſhall be eſteemed made by virtue 


the power : but in the preſent caſe the conveyance, as intended 
by the parties, would be wholly void. 


Tux CourT was of opinion for the ne and that the 
judgment 1 in the court of common pleas mult be affirmed (a 9 


(a) See the judgment of the Court, 468. Darlington v. Poliney, Cowp, 
poſt. 71. Ang Dormer v. Thurland, 260. Sprange v. Barnard, 2. Brown's 
2. Peer. Wms. 06. Bramhall v. Hall, Caſes Ch. 585. e 
Amb. 467. Wright v. Englefield, Amb. 


TRINITY 


TRINITY TERM, 


The Tenth of Queen Anne, 
7 ” 
The Queen's Bench, 
Ar 
The Sittings at The Guildhall of London, 
8 
Sir Thomas Parker, Ku. Chief Fuftice, 
 Louviere againſt Laubray. 


T sI PRIUS, in the court of queen's bench, London, the 
caſe happened to be this; 


1 Loviere uſed to furniſh Laubray with great quantities of 
ſtockings: Louviere drew a bill upon Laubray, payable to ſuch a 
done: Laubray accepted the bill, but ſome time after proteſted it. 
| Upon this the bill was indorſed to Louwizre the drawer, who 
brought an action as indorſee. a 


* The queſtion was, Whether the drawer of a bill could 
maintain an action as indorſee? | | 


PARKER, Chief Fuſtice, was of opinion, that upon evidence 


Caſe 26, 


If a bill be pro- 
teſted for non- 
payment, and 
afterwards in- 
dorſed to the 
drawer, he may 
maintain an ac- 


tion as idr. 


*[37] 


given to the Court that there were effects of Louviere in the hands 


of Laubray enough to anſwer the bill, and that conſequently the 
acceptance of the bill was not upon the honour of the drawer, the 
action was well brought. For when a merchant draws a bill upon 
his correſpondent, who accepts it, this is payment, for it makes 


bim debtor to another perſon, who may bring his action. This 


therefore is ſuch a payment as may be ſet off u pon a former account, 


7 and 


* 


Ns TIT: FR 


Trinity Term, 10. Queen Anne, At Nifi Prius. 


n 


Py 


n - * 


Lervixxz and pleaded in bar of ſuch an action; but if there were no effects, 
eat then the action would not lie; for it would have been an accept- 
LAVBEAT- ance upon henour only, and the money would be recovered only to 


be recovered again (4). 
Nor x, Intereſt ruled to be paid from the time > of the vroteft (b). 
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(a) See Simmonds v. Parminter, (3) See 2. Burr. 26. and the caſe of 
7. Wilf. 18 5. and . e H. Rl. Harris &. Benſon, 2. Stra. 910. Aurict 
Rep. 89. ns, „ v. Thomas, g. Term Rep. 52. 
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Caſe 27. Olway againſt Briſtow, 
To treſpaſs for * AY ACTION OF TRESPASS for taking cows in the plaintif's 
cloſe. 


cloſe, Fo that The defendant PRE in bar, that they w were damage feaſant 


"== « in clauſa ſus.” 
in the defend- The plaintiff demurred, becauſe be ſet forth no title to the 
ant's cloſe is cloſe. 
though no 
title to the land Ir was RESOLVED that it was well without i it; for a poſſeſſory 
© mewn. right is ſufficient to maintain an action of weſpaſs. And this dif- 

| ference was taken, That where the defendant juſtifies to a place 
ſpecially laid down in the declaration, there a title muſt be ſhewn ; . 
but where no place is ſpecially laid down, as here there is , 


there he need not. 


N rr 


. n * 
. * e e 2 — > 


S128 TY 
Br 


3 


n 27 


* kr — 
Fre 

— hr; ho Page «wh — nn a 
„e RO” N 1 


A 
. 


F860” 5 Sear the er 6% ho Cat 
a. Ko} oh 3 TY! Os rs 5 
— 1 1 . 
W 


oy * 


* 3 


, 


G WLAES: 


ann ty 


ner: 


wa $7 &* af 


8 
a * 

— 
8 


ol. _—_— — CERT, * BRA 
7 a . , IO? 
+ rr 4 ＋ > © 4 - Be ne a — 5 
FS * S * — * x 7 14 a 0 
7 * . * bo. 1 A 2 4 FA re * * * 1 
7 q F "x I, 1 N Bei 1 * wr Meri i PR 5 F 
wo F PS eee bhdcs PE 
L 4 "tr fl 14 * e e Paul e rr e N d wr Sr 4 * — ts 
Fg * 


, \ ; FP „ : « 5 7 a 2 I 
* 2 * Aga. tA ALONG : * — _ - in 4 - — 2 ws * 
* MB war 7 r , Ways, \ 9 * D * 2 
r ES; 2 "OF" 895% + vSCY : - S. 8 r 9 — 2 E. 
Oba "I" + * - 7 4 . 8 us 7 , 3 8323 MRS = f £M- Fe - hy p 
"2 0 F > 7 2 : F 4 EY 21 + 9% 28 1 et ee 3 * 1223 : 
ds 2 2 hs ee 4 2 P . y * 22 92 A 8 re 7 "# 1 . mY 122 4 GE ae 0 1 ee 9 r bh rf 2 
OT 1 e 5 eo pi we e 2 2 <% - - W e F 3 g 3 n 
© = ou 20 Mr Ay n 3 N n r 8 : 2 2 AS * " « 
5 D re RR „ eee i e e Say. 0 1 1 n AP MEET 7H wrt n re 
* Nr 68 46.2% * a RA 5 4 * 44-46 i Bo GW £45 as n 9 25 * 
2 * Matix — N Ne r * - 2 my; - 2 


* 


MICHAELMAS 


ay - 1-8 


n E 1 7 nner T7 1 K 4 —_ - 
* > H „ © Woke ive. c:400 . 7 N re 208 IVY # a" 


7 E 
—” 


MICHAELMAS TERM, 
The Tenth of Queen Anne, 
| I N | 
The Court of Chaneery. 


Sir Simon Harcourt, Knt. Lord Keeper. 
Sir John Trevor, Knt. Maſter of the Rolls, 


Ex . 


1 1 
»Lingen againſt Souroy. Caſe 28. 


MAN marries a wife worth ſeven hundred pounds, and If a man by. 
A binds himſelf by marriage-articles to inveſt fourteen marriage-arti- 
hundred pounds in land to ſuch and ſuch uſes, w:z. to roo Age de- 
himſelf for life, remainder to the heirs bf their bodies begotten, the m of man 
remainder to his right heirs, The huſband dies, the marriage- in land to the 
articles unperformed, and by his will deviſes a houſe, value fifteen uſe of his wife, 
pounds a-year, to the wife, and ninety pounds a-year to his 224 deviſe land 
nephews, having no children; then comes the clauſe in his.will, 2 * 


3 : without having 
and all my other lands in Tork, or any other part of Great er ere ene, | 
Britain, I leave to my nephews.” _ a ment, the land 


The queſtion was, Whether the fourteen hundred pounds, me —— 
8 though not actually inveſted in land, ſhould, notwithſtanding, in ance of the a- 
= equity, be deemed land, fo as to paſs by the word © land“ in the greement. | 
- will, ſaving to the wife her intereſt for life? or, Whether it ſhould s. C. 2. Eg. 


go with the perſonal eſtate ? Abr. 327. 
S. C. Gilb. Eg. 


The wife being executor contended, that it ſhould be looked Rep. gr. 
upon as perſonal eſtate, becauſe then ſhe ſhould come in for a ſhare 8. G. 1. Peer. 
in the ſurplus unexhauſted by debts or legacies. Wat. 172. 


Tur Cour did nothing in the affair, but ordered a reference to 
THE MASTER to ſtate the matters of fact. 


But HR co Rr, Lord Keeper, declared it to be his preſent opi - 
: nion, that where there is ſuch a marriage-agreement for ſo much 
money to be laid out in land, that the money, in caſe the huſband 
died the agreement unperformed, ſhould, in equity, be —_— 


Michaelmas Term, 10. Queen Anne, In Chancery, 


e 


— 


— 
4 * 


Brown v. 
Ch. 52 


h. 


Raſhleigh v. Maſter, z. 
17. Guidot 2. Guidot, 3. Atk. 154. Lact, 4. Brown's Cad 
— 


223. 


Brown's Cafes C 


&. C. 1. Peer. Wms. 175. 


Edwards v. Warwick, 2. Peer. Wins. 


'a) See Lingen v. Souroy, Gilb. Eq. Pultney v. Darlington, 1. Prown's Caſes 
Ch. 
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MICHAELMAS TERM, 


The Tenth of Queen Anne, 
I N 


The Queen's Bench. 


Si Thomas Parker, Kut. Chief Juſtice. 

Sir Lyttleton Powys, Kut. | : 

Sir Robert Eyre, Kut. T Tuſtices.. 
Sir Thomas Powys, Kut. 
Sir Edward Northey, Knt. Attorney General. 
Sir Robert Raymond, Kut. Solicitor General. 


*[ 38] 
* Rumball again Ball. Caſe 298 
\ CTION or pzsT upon a note to this effect: „ Ac- In debt on 2 


« KNOWLEDGE myſelf indebted to ſuch a one ſo much, note, payable on 
« which I promiſe to pay upon demand.“ demand, it is not 
11 — m 
IT was MOVED ix arreſt of judgment, that though upon a note 
acknowledging a debt it ual neceſſary to alledge a demand; n the dechra- 
yet where it is part of the agreement, there a demand is neceſſary. WS 
| | Dougl. 679 
But THE CourT was of another opinion, for it is a debt Tem Rep. 
in prefenti ; and the words © promiſe to pay” import no more 713. 18 
than that I am ready to pay the money at any time, and ſhall not 
reſtrain or qualify the other words, this being no debt aziſing upon 
the performance of a certain condition, but a debt plainly precedent 


to the demand. Beſides, ſuppoſing the demand neceſlary, the 


action itſelf, perhaps, is a demand, 


Harvey 


* 


3 | = 


» [40] Michaelmas Term, to. Queen Anne, In B. R. 


Caſe 30. | 3 Harvey againſt Wright. : 
If a cauſe tas THERE was this queſtion raiſed concerning underſtanding 2 
mr bony pro- rule of court (a). 8 


ceeded in for | | 
four Terms, a "The rule was, that if a cauſe was not at all proſecuted in four 
whole Term Terms, neither party could revive proceſs, without giving the other 


uſt intervene . 
8 the 6 4 Term's notice. 


rice and dhe l. Ihe queſtion was, Whether notice at any time within the 
Impey, 3d edit. Term, as e. g. the laſt day of the Term, would ſatisfy the rule ? 
3 or, Whether the rule does not require a whole Term's notice? 

. 1164. 


Sellon's Prat. THE CouRT, upon time taken to conſult the reſt of the Judges, 

407. that all the courts might be uniform in their practice, delivered 

— qo Rep. their opinion, that by a Term's notice was meant that a whole 

S__ Term ſhould intervene between notice and trial, that ſo either of 
the parties may have time and opportunity to apply to this court, 
In the courts of common pleas and exchequer, where they had the 
ſame rule in ſo many words, it was fo underſtood. 


| (a) The rule was made in the fourth year of Queen Anne. 


Caſe 31. | * Lord Say and Seal's Caſe. 


An attorney PON A TRIAL AT BAR in the court of king's bench, in an 
who is employ- V ejectment brought by the heirs at law againſt the Lord S7 


ed in ſuffering a 5 2 5 
— oy 3 and Seal, who claimed as heir in tail; 


— Go * The fingle queſtion was, W hether or no a common recovery that 
giving evidence was ſuffered in order to dock the intail, was good or not ? 

= ar, i The objeQion to the recovery was, that there was no tenant to 
ed de præcipe. | | 
Bull. N. P. 284. To prove the recovery good, a deed bearing date the twenty- 
Cowp. 345. third of October 1701, directing the uſes of the recovery, and the 


2. Stra. 1122. Oe : 
+ Burr. $605. fine, biz. the chirograph of the fine, and common recovery, were 


4. Term Rep. Pr oduced. | | 1 | 
432. 753. 760 Tyr CoUNnSEr. for the Lord Say and Seal deſired to call one 
*[ 41 J Knight, an attorney at law, to prove, that though * the deed was 
| dated the twenty-third of O&eber, it was not executed until five 
months after, viz. in March, MB. The attorney was the perſon 

intruſted in ſuffering the common recovery. 8 


THE COUNSEL for the heirs at law oppoſed the fwearing the 
attorney, becauſe as an attorney has a privilege not to be exa- 
mined as to the ſecrets of his client's cauſe, fo the attorney's pri- 
vilege was likewiſe the client's privilege ; for the client intruſts an 
attorney with the ſecrets of his cauſe, upon confidence not only 
that he will not, but alſo that though he would yet he ſhould not, 
be admitted by the law to betray his client ; and for . 

| | Caſe 
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Michaelmas Term, 10. Queen Anne, In B. R. 


Caſe (a) was relied upon. Beſides, it was ſaid that his evidence Lox» Say 
would tend to accuſe himſelf either of ignorance, negligence, _— 
or ſomething worſe; and in Moore's Reports, antedating deeds is eK. 


felonß : | I 
THE CouRT were of opinion, that Holbeche's Caſe was good 
law ; and that an attorney's privilege was the privilege of his 
client ; and that an attorney, though he would yet ſhould not be 
allowed to diſcover the ſecrets of his client (5). But notwith- 
ſtanding this, they thought Knight's evidence was to be received; 
for that a thing of ſuch a nature as the time of executing a deed 
could not be called the ſecret of his client, that it was a thing he 
might come to the knowledge of without his client's acquainting 
him, and was of that nature, that an attorney concerned, or any- 
body elſe, might inform the Court of (c. | 


_ Knight being called in, ſwore, that it being feared the common Parol evidence 
recovery would be good for nothing, becauſe it was doubted- whe- ſhall not be ad- 
ther there was a good tenant to the præcipe, at the time of the com- . on or 
mon recovery ſuffered, it was agreed upon as the beſt expedient, rograph pg 
that there ſhould be a fine as of Sandi Micharlis levied to make a fine. © | 
tenant to the præcipe, which was five months before the? fine was _ ,, , 
actually levied ; and that there ſhould be a deed, which ſhould de- z. Stra 126; 
clare the uſes of the fine and recovery, and recite the fine to be. of 3 
Sancti Michaelis ; and that the deed was executed when the fine 8 [ 24 ] 


was taken, viz. in March. | 


The chirograph of the fine was then produced, according to 

which the fine was levied as of Michaelmas Term; and if fo, with- 
out controverſy there was a tenant to the præcipe, and fo all was 
well. | | 


THE COUNSEL for Lord Say confeſſed, that the chirograph of a 
fine was prima facie good evidence ; that it was an evidence of fo p 
high a nature, as that no parol evidence ſhould be allowed to falſify gee Cruite on 
it; but they ſaid it might by matter of record. To clear the way, Fines, 43- | 
they mentioned the clauſe in the ſtatute 5. Hen. 4. No. 28. that 
orders the enrolment of tines,. and that of 23. Eliz. c. 3. which 
directs, that the date of the concord ſhould be certified by the Judge 
before whom the fine was levied. 85 . 


Then they ſaid, that the concord of the fine was certified by 
Lord Chief fuſlice TREVOR to be taken upon the ſecond day of 
March; and this evidence being an evidence of record, they 

offered to falſify the chiregraph. | | 


BuT To THts zt was 9&j-Fed, that the chirograph of a fine was 
a record of ſo high a. nature, that unleſs it be void, and not onl 
voidable, it cannot be vacated by any evidence whatloever, but by 


(a) Rex v. Dixon, 3. Burr. 1687. Cobden 
16) Lindſay v. Talbot, Bull. N. P. v. Kendrick, 4. Term Rep. 431. Wil- 
24. . | ſon v. Raſta), 4. Term Rep. 753. 

) See Doe v. Andrews, Cowp. $45. N 
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Michaelmas Term, 10. Queen Anne, In B. R. 


writ of error only. And that it was not a nullity and void, the 


ay N cited 2. Ventris, 47. and Hobart, 330. where A. and his wife 


431 


[44 


acknowledged the note of a fine the twenty- ſixth day of March, 
before commiſſioners, by dedrmut detefab nt ; the wife died the 
twenty-ſeventh of the ſame month; the twenty- eighth compoſition 
was made in the alienation- office, upon a writ of covenant return- 


able in Hilary Term before, and the king's ſilver was entered as of 


the fame Hilary Term; and * this fine, upon debate, was reſolved to be 


good. In the caſe of Argenton v. II ſtover (a), where it appeared by | 


the record, that the caption of the conuzance of the fine was the 
twenty-ſeventh of March, and the writ of covenant and dedimu: 
poteſtatem were dated the ninth of April, and it was, in a 
writ of error to reverſe the fine, objected, that the conuzance was 
taken without any warrant, and that by 23. E1:z. c. 3 the caption 
was always to be certified, the . Court over-ruled this excep- 
tion, and would not hear it argued, becauſe it wculd ſhake ſeveral 
fines, &c. And it is a common practice, that a fine levied in the 
Vacation may, at the choice of the parties, be a fine of either the 


precedent or ſubſequent Terms, which differs from the cafe at bar 


only in this, that here there is an intervening Term ; and whe. 
ther this will occaſion ſuch a difference, as that in the one caſe the 
fine ſhould be good, in the other not only voidable but void and 
null, depends upon the practice of the court of common pleas; 
where this matter ſhould properly have been canvaſſed. Though 
a fine preſuppoſes a writ of covenant, yet the common practice is 
now to levy them without. The caſe of Clerk v. Hard f) was 
the only cafe where a fine was attempted to. be deſtroyed by evi- 
dence, and this was in a court of equity, vi. the chancery, and 
yet there it was not ſuffered ; and this opinion was confirmed 
upon error in the houſe of lords. As for the ſtatute of 23. Eliz. 
c. 2. it only extends to fines taken by dedimus, and only to regulate 
not annul fines, as the clauſe (c) of “ any attornment; &c.” ſhews, 
for exceptio probat regulam in rebus non exceptis. The ſtatute D: 
Donis ſys, that - ſuch fines ſhall be 2% jure null;“ yet this has 
been interpreted voidable only : and a diſcontinuance outlawry is 
faid by an act of parliament to be ipſe fado void; and yet it has 


deen held voidable only by writ of error; and if this eonſtruction 
prevails in an outlawry penal in its nature, 4 fertieri it ought in 


things ſo much favoured as fines. 


* THE COUNSEL for Lord Say contended the fine to be void 
by 23. Fliz. c. 3.3 for if it be interpreted to make fines voidable 
only, it will help none but thoſe that are intitled to a writ of error, 
and not remainder-men, who are not ſo; ſo that, according to this 


conſtruction, the act will relieve but half of thoſe it was deſigued 
to relieve. Ts | | | 


() Cro. Eliz. 275. | a 
(5) Prec. Chan. 150. 1. Bro, Cafes 
— -- 


(c) 23. Elia. c. 3. f. 5. 
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Michaelmas Term, 10. Queen Anne, In B. R. 


PEERE WILLIAMS for the plaintiffs, the heirs at law, replied Los Sar 
to this, that there might be found ſome caſes in law; where _. SEAL'S 
the party grieved was without remedy 3 and inſtanced in the caſe * 
of bail, who, though as much grieved by an erroneous judgment 
as the principal himſelf, can yet bring no writ of error to reverſe 
it, | 
Tux Court. It is very harſh doctrine to be laid down in a 
court of juſtice, that there inay be a wrong without a remedy z 
eſpecially when the preſent caſe requires no ſuch argument ; for if 
Lord Say ſhould be wronged by our refuſal of this evidence, he 
has yet a very proper and eaſy remedy, viz. to apply to the court of 
common pleas to vacate the fine, if in truth it be voidable. It is 
agreed, by both ſides, that it is common practice for a fine levied 
in Vacation-time to be, at the election of the parties, a fine eithe? 
of che precedent or ſubſequent Terms, but according to this 
doctrine it muſt be a mere nullity. Whether the intervening of a 
Term can make ſuch a difference, as that in the one caſe the ſine 
ſhall be good, in the other utterly void, cannot be diſcovered from 
the reaſon of the thing, but muſt depend entirely upon the practice 
of the court of common pleas ; and every court being judge of its 
own rules, is a plain argument that that is the proper court to relieves 
In the cale of Clerk v. Ward (a), ſuch kind of evidence was 
refuſed even by a court of equity, v:z. the chancery ; and this 
judgment was confirmed on a writ of error in the houſe of lords | 
* As for the acts of parliament mentioned, it ſeems unreaſonable ® [ A5 7 
to put ſuch a conſtruction upon them, as that more exceptions 
ſhould make fines null ſince thoſe ſtatutes, which were deſigned to 
protect and ſupport them; than before. Belides, theſe ſtatutes 
extend only to fines taken by dedimus ; and though now molt fines 
are in fact taken ſo, yet they are recorded as taken in court, and 
this to prevent queſtions about captions. This caſe is not to be 
diſtinguiſhed, in the reaſon of the thing, from the caſe of a warrant 
of attorney to confeſs judgment, and before judgment confeſſed the 
party dies, and judgment is confeſſed after his death, in which caſe 
the judgment can be avoided byerror only. While a fine remains a 
record, intire credit mult be given to it. Beſides, this evidence, 
if allowed, will not be concluſive; for it will not follow, that, if 
there be a caption returned ſuch a day, there was no other taken 
before ; for there may be twenty captions, there may perhaps be 
W another fine really had. If a caption and covenant were of the 
= cſlenceof a fine, they ought to be given in evidence to prove a fine, 
but this is never done, Common recoveries, although there are 
7 no tenants to the præcipes, are good by way of e/toppels againſt the 
parties who ſuffer tnem, though not againſt remainder- men, 
ſitrangers, &c. = 


(=) Prec. Ch. 250. 2. Eg. Abr. 474: 2. Brown C. P. 237. - 
Vol & E | After 


4 [ 46] | Michaelmas Term, 10. Queen Anne, In B. R. 


A deed of bar- After this, there was a deed of bargain and ſale inrolled pro- 
gan and ſale quced, which would have made a good tenant to the præcipe had 


—_ e the opinion of the Court been againſt the plaintiffs, as it was for 
© prxTuRE, mem. : | | 
0 ou. #4 or But to this deed this objection was made, that it was a tripartite 
« the one part, deed, and ran to this effect: „ THIS INDENTURE, made the 
B. of the ſe- © day of zʒ between of 
- wee, err ee the one part, ane 3 of the ſecond part, and 
. 6s ren 8 of the third part, witneſſeth, I hat for and in 
« feth, that for conſideration * of the ſum of five ſhillings, to him in hand paid, 
te and in cenſi- © hath given and granted, &c.” Now here they ſaid the perſon 
4. Geration of granting is wanting, © hath granted, without faying who hath 
_ Gan; ar granted, and conf-quently this deed paſſes nothing, and can there- 
te path granted, fore make no tenant to the præcipe. By way of entorcing this 
« &c. * isgocd, Objection it was faid, that to make a good deed proper words are 
although the requilite ; there muſt be à grantor and agrantee; and it is not for a 
name of te court of law to ſpell out the intention of the parties. If the failure 
nome, had been of a grantee as it was of a grantor, for example, thus, 


red before th | Pyar . 
es of ee IN CONSIDERATION of five ſhillings paid by A. that therefore 
44 granted, c. Lord Say did grant,” without ſaying to whom, nothing moſt 


certainly would have paſſed, where yet the preſumption would have 
been full as ſtrong ; and Hafiewood”s Caſe (a) was much relied 
upon. If the conſtruction of a deed is always to be governed by 
the intention of the parties, a grant of land toa man «forever*” would 
convey a fee; and a “ grant to a man and his iſtue” an eſtate- tail, as 
well as in a will. * | | 


THE CoUNsE 1. for the plaintiff replied, that it was not a thing 
to be doubted but there muſt be @ granter and a grantee ;z but the 
queſtion was, Whether, though this deed be not as exact in form as 
it might have been, yet a grantor may not with certainty enough 
be collected from the whole deed? As to &7afleword's Caſe, 
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i} VEeNnTRIs was againſt the judgment; deſides, that was a caſe upon th 
i pleading, where forms are more {trictly required and adhered to of 
N than in deeds; and the caſe of Trethewy v. Elleſdon (6) is clear 
: contrary. In the caſe of Beniger v. Forgaſſa (c), there is a 
f collection of caſes where names {hall be ſupplied. It is a 
1 maxim of law, that a deed ſhall never be conſtrued void if it can by 
{1 any means be made good : and what. the intent of this deed was, T 
Ti *# 47 ] and that * according to that Zord Say was grantor, was proved 
by beyond diſpute from ſeveral parts of the deed. In the cafe of 
| Langdon v. Goole (d), a man was bound in an obligation, but it 1 
was not ſaid to whom, yet this was ſupplied by the intention. 
; The caſe of Stanhope v. Buller (e) was a caſe even in pleading. Cit 
i The law will, as much as it can, aſſiſt the frailties and infirmities co 


of men in their employments, who, in drawing long deeds, may 
eaſily make a ſlip. "The calc at bar is the caſe of a bargain and ſale, 


(a) 2. Vent. 196. ae 3. Lev. 41. 
(5) 2. Vent. 141. | e) 1. Lutw. 233. 
{c) Plowd. Cum. | | 75 
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Michaelmas Term, io. Queen Anne, In B. R. 


v here the conſideration of money carries fo violent an intendment, Lox v Say 
that a grant to a man upon a valuable conſideration, without ſaying * 8 SEAL'S 
ce for his heirs,” ſhall yet give him a fee, which is much ſtronger AY 
than the caſe at bar, becauſe there without ſuch a conſtruction 
= there would have been a guid pro quo, an eſtate for life, and the 
grant would not be altogether void, as here it would. 


Tax CouRT was of opinion, that the deed was good. Had this 

been a tripartite deed, without this ſlip, there had been no doubt 

Nat all in the caſe; but the deed is tripartite, and “ hath” in the 

EX ſingular number, and therefore all the doubt is to whom the 

( hath” refers. Deeds are to be interpreted, as much as poſſible, 
according to the intention of the parties. The caſe of Haſtetvood 

v. Mansfield (a) was a caſe upon pleading, where greater ſtrictneſs 

Js required, and therefore does not come up to the caſe in point. 

EX The caſe of Trethewy v. Elleſdon (b) does. Many are the 

inſtances where the penalties of bonds are put into very ſtrange 

and even falſe Latin, and yet held good (c}. The caſe in queſtion 

is the caſe of a bargain and fale, and therefore to be interpreted 

more favourably than a deed. By the common law, nothing paſſed 

by deed of bargain and ſale but the uſe, and the remedy was only in 

chancery ; but now ſtatute-law has paſſed the eſtate to the uſe, 

The intention of the deed is plain, if this deed do not make Lord 

Say grantor, as to him it would have no effect at all, who yet ſealed | | 
it. According to the common rules of indenture, the * words of * [ 48 ] 
the deed are the words of all the parties, but Lord Say is a party, 

WE therefore he has granted. 1 | 


= The truth of the matter was, that it being feared this ſlip in the 
deed would be fatal to the recovery, this other contrivance of the 
fine was judged to be the beſt way of ſupporting it. 5 


Though THE OPINION OF THE Cour was clear and plain for 
the plaintiffs in both points, yet the Lord Say and Seal prayed a bill 
of exceptions, 


(a) 2. Vent. 196. (c) See 8. Salk. 462. 3. Salk. 74. 
(5) 2. Vent. 141. . 


The Queen agaiaſt Sir Gilbert Heathcote, Lord-Mayor Caſe 32. 
: A of London. 


THE COURT-OF QUEEN'S BENCH was moved for a mandamus to By the cuſtom 
be directed to Sir Gilbert Heathcote, late LoRD-MAYOR of the r London, each 


5 | ; of the ward- 
city of London, to return ſuch and ſuch perſons, by name, to the | ut. ee 


court of aldermen, as the perſons choſen by the wardmote of Broad- turn four per- 
Street, or to ſhew cauſe vehy he would not. Sir Gilbert Heathcote fons to the court 
had in fact made a return, but a return of different perſons (as to three e out 
court is to chuſe one for alderman of the ward; but if four he choſen at a „ e — 
perſons returned, the court of king's bench will not grant a mandamus to tlie returning ofScer to return 
the four who were elected, but will leave the parties injured to bring an action on the caſe for a falſe 
return. — S. C. Fort. 283. Salk, 670. ; 5 
E | | of 
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Michaclmas Term, 10. Queen Anne, In B. R. 
of them) than what (the Counſel moving ſaid) appeared upon the 


ARGUMENTS for the mandamus. 


It was faid, that they were before a court that had a juriſdiction 
over all inferior magiſtrates whatſoever, to compel them to do thei: 
duty; that as it would without doubt be proper to apply to this 
court, ſhould a lord-mayor refuſe to hold a court of aldermen, or -D 
refuſe to make any return, ſo it was no leſs proper in the preſent 
caſe, where he makes a falſe one. If it be objected, that the proper 
remedy lies in the court of aldermen, the anſwer is, that the lord. 
mayor preſides over that court, et nemo debet efſe * judex in proprid 
cauſa ; and though it may here be ſaid, that the lord- mayor who 
made the return is out of his office, yet this in general muſt be 
precarious and uncertain ; it might have been otherwiſe; and a legal 
remedy ought to be certain in all events. If the court of aldermen | 
are the final electors, and have alſo a power of allowing or dif- | 
allowing returns, they will have an abſolute power of chooſin 
whom they pleaſe ; whereas, according to the ancient cuſtom and 
practice, they are only to chooſe one of the perſons returned to 
them. It is true, the court of aldermen have rejected return 
upon the account of the inſufficiency of the perſons returned; ot 
where the return has either fallen ſhort, or exceeded the juſt 
number, as when five or three have been returned; but not becauſe 
of its being a falſe return. But ſuppoſing the court of aldermen 
have a juriſdiction, why may not this court have a concurrent one! 

t was confeſſed, that this was an unprecedented mandamus tha 
was deſired; but then it was faid, the reaſon was, becauſe no lord 
_ before had ever made ſo bold an attempt upon the liberti 
and privileges of THE CITY ; and as there was no precedent for the | 
mandamus deſired, fo there was no inſtance to be found in which 
ſuch a mandamus had been denied. Then ſeveral cafes were 
quoted (a), where the Court, though doubtful whether a mandany 

lay, had yet granted a mandamus, in order to conſider further upon 
the return. And if the Court will act ſo in caſes, comparatively 
ſpeaking, of a private nature, much more will they do fo in offic 
of a public nature, as that of an alderman of the city of London. 
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ARGUMENTS aga:nf? the mandamus. 


FirsT, It was faid, that the cuſtom, generally, was for tie 
perſon injured to pray for a mandamus, and the words of the wr 
are * ad darmum of thoſe that are choſen 5” * whereas in! 
this cafe, the Counſel moving for the mandamus are Counſel fo! 
DACCITY. - | 
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THex it was inſiſted upon, that there was no occaſion for thi 
mandamus, for that the lord-mayor was only a miniſterial office 
and the court of aldermen were not concluded by this his return 
By the cuſtom of the city, founded upon the bye-law of Henry t 


xt 8 


(2) x. Lev. 321. Duke of Ormond's Caſe, Dr. Blithe's Caſe. 


© JEM 


Michaelmas Term, 10. Queen Anne, In * 


Fourt b, they are to chuſe one of the perſons choſen, not one of thoſe Tur Qu 


: — rove the authority and power of the court of ©2247/# 
returned. To p oy Pe SIR GCiLBEaT 


| 3 | < 
aldermen over returns, the following inftances were produced : ones aol 


On the ſecond day of November, in the year 1696, Sir John Moor 1,2 Mavos 
was returned two ſeveral times to the court of aldermen, and as or Loxpox. 


often rejected; and the court of aldermen proceeded to a new 


election themſelves, without any more returns; on the thirteenth 
day of Fuly, in the year 1699, they ordered a new return to be 
made for divers reaſons only, not ſaying what; and on the thirtieth 
day of Fanuary, in the year 1694, 2 new return was commanded 
for diſorderly proceedings. In the Caſe of Queenhithe, the record 


| ſays, © ideo conſideratum eft per Curiam,” that this return be 
rejected; and when five or three have been returned, the court of 


aldermen have rejected them. If now, ſuch an over-ruling power 


| has been exerciſed over returns by the court of aldermen, this 


court will not, certainly, interpoſe, and deprive the court of 


| aldermen of their right in this matter. The common reaſon why 


mandamus's concerning fellows of colleges have been refuſed, viz. 


becauſe their proper remedy was to apply to the viſitor, will hold in 


this caſe. But ſuppoſing the return did conclude the court of 
aldermen, yet the Court will never grant a mandamus in this caſe, 


| becauſe four are already returned. Should the Court direct a 


mandamus for four more to be returned, ſuch a command would 

make the lord-mayor ſubje& to actions upon the caſe for falſe 

returns; for one return muſt neceſſarily falſify the other, it being | 
impoſſible that both can be true. * Suppoſe Sir Gilbert Heath= [ 51 ] | 


| cote, in obedience to ſuch a mandamus, returns another four, the 
| conſequence is, the court of aldermen will have two returns before 


them ; and either they have a right to examine which was the 
true return, or they have not; if they have not, they can da 
nothing ; if they have, then they may now examine into this 
preſent return, and reject it if they ſee cauſe, Acceptance is 
necefſary to a return, and this return being already complete, 
by acceptance of the court of aldermen, another cannot now be 


made, 


EvRE, Juſtice, propoſed an objection to this mandamus for the 
conſideration of the Counſel, The objection was, that no inſtance 
could be produced where obedience to a mandamus ſhall expoſe a 
man to any trouble or i convenience; whereas in this caſe, if 
Sir Gilbert Heathcote obeys the mandamus, he will be liable to an 
action for a falſe return to the court of aldermen ; but if he 
returns, that the perſons already returned are thoſe that were truly 
choſen, he will be liable to an action for a falſe return to the 
mandamus, and afterwards to an action for a falſe return to the 
court of aldermen ; for the one action and verdict cannot be given 


in evidence in the other action. 


THe COUNSEL for the mandamus replied, —As for that objection 
againſt the mandamus, that the court of aldermen had a power over 
Ke return, and that therefore this Court ought not to interpoſe, any 
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caſe at bar, the metropolis of the whole kingdom was concerned. 


would be an objection againſt all mandamus's; and that by this rule 
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more than they will in the caſe of a fellow of a college, where 
there is A VISITOR, they faid, the difference taken in the 
famous caſe of Dr. Bury, Biſhop of Exeter, which paſſed the 
houſe of lords, would anſwer that objection, v:z. that as to ſuch 
corporations as were erected for private ends only, the Court 
would leave theſe to viſitors, and not interpoſe, as in the caſe of 
colleges, &c.; contra as to Corporations founded upon public 
accounts, as for the government of great cities, “ &c. ; and in the 


They faid, it was very unreaſonable that the court of aldermen 
ſhould have an abſolute power over returns, and be final electors 
too; for then, in effect, they have the entire election in themſelves, 
and the liberties of the city are precarious, depending upon the 
pleaſure of the court of aldermen. As for the inſtances produced, 
of the power of the court of aldermen over returns, five of them 
only were inſiſted upon, and in ſome of them the returns Carried 
along with them evident marks of error, as where three or five were 
returned. The reſt were inſtances of ſuch nature as would mace 8 
one forry that ſuch a power ſhould be placed in ſuch a court, if ſo it 1 

is, as where they rejected a return “ for divers reaſons, and ano- | 
ther « for diſorderly proceedings.“ 


To the objection, that the power of the lord- mayor was al- 
ready executed, and the return made, it was anſwered, that the 
force of this objection only amounted to this, that an officer, 
becauſe he has done wrong, muſt not do right; that the firſt 
return, if wrong, was a nullity, and no return at all; that this 


an archdeacon might return to a mandamus, that he had ſworn in 
fuch a one, that his power was executed, and therefore he could 
not obey the mandamus. | 


To the objection, that this mandamus would expoſe Sir Gilbert 
Heathcote to actions, whether he obeyed it or made a return to it, 
in which it differed from all other mandamus's, it was anſwered, 
that if he obeyed the mandamus, as he ought if he has already done 
wrong, that it was his doing wrong, and not his obedience to the 
mandamus, that expoſed him to actions ; that if he had done right, 
in caſe of diſobedience to the mandamus no action could be ſucceſs- 
fully brought againit him ; for that, in theſe commandatory writs, 
there is always an alternative; * « / ita eff,” ſays one; , vobis 
« conftare poterit, ſays another; and this writ now in debate, 
&« vel cauſam nobis fignifices ;”* in all which caſes, the firſt part of 
the writ isonly to beobeyed if true. Some ſpecial caſes there are 
wherein officers may be liable to actions merely for executing the 
proceſs of the law; but in no caſe can an action be carried on 
ſucceſsfully, in caſe he has behaved impartially. For example, 
upon a fer: facias directed to a ſheriff, put the caſe there are goods 
in which, as it often happens, others claim a property; in this 
caſe, whetker he returns © fieri feci or © nulla bona,” and one 
he muſt, he will be liable to an action. But if it ſhall appear 

that 
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that he has acted fairly and indifferently, the law fall ſecure him, Taz Quzrx 
whatever return he makes, and whether his return be true or falſe. againſt 
Bonds taken by a ſheriff to indemnify him, in ſuch a caſe, have yon — 


been held good. LoxDb-MA vox 


As to that part of the objection, that this diſtinguiſhes this caſe reo. 
from all other mandamiis' ; they ſuppoſed the law to be otherwiſe, 
and that ſhould an archdeacon, in obedience to a mandamns, ſwear 
in a wrong perſon, he would be liable to an action. 1. Rolls, 108. 
was cited, where it was ſaid, that an action lay againſt an arch- 
deacon for not inducting a clerk. Inſtances were urged, wherein 
the Court, though doubtful, granted mandamus's; and it was ſaid 
that they were better ſpoken to, and with more certainty upon the 


return. 5 > 
Mandamus's founded upon Macna CHARTA, cap. 29. 


The laſt day of the Term, THR CourrT, viz. the THREE 
JUDGES then preſent, delivered their opinions ſeriatim to the fol- 
jowing effect. 1 . 
Eyre, Juſtice. The queſtion is, Whether the Court ought to 
nt the mandamus deſired? The deſign in aſking it, is ſaid to be | 
not ſo much for the ſake of deciding the * preſent controverſy, as [ 54 ] 
to know what remedy the inhabitants of a ward have, to be repre- 
ſented by one of the four truly choſen by them, in the court of al- 
dermen, It is agreed, that the wardmote are to chooſe four and 
return them to the court of aldermen; and that the court of alder- 
men are to be the final electors, for they are to chooſe one of the 
four. It is agreed, the court of aldermen have quaſhed returns 
ſometimes for the number and inſufficiency of the perſons returned, 
ſometimes for irregularities in the choice. It muſt likewiſe be 
agreed, that this Court has a general juriſdiction in this matter, 
and is to take care, that public offices be diſcharged by perſons 
that are duly elected; and that mandamus's have been the way 
whereby this power has been generaily executed. I agree, there- 
fore, that unleſs ſome mandamus, I ſay ſome mandamus, will lie 
in this cafe, there is no remedy; for as for actions upon the caſe 
for falſe returns, they lie only in damages, but can never reſtore 
the perſons wronged to the poſſeſſion of their rigit. It ought to 
be the concern of a court of juſtice to take care, that wailft they 
are granting a remedy to one, they do not at the ſame time ex- 
. Poſe others to great inconveniencies; and likewile, that the reme- 
dy be ſuch, as may prove effectual. Bagg's Caſe (a), and the 
laſt Mandamus Act {(b), do not concern the preſent queſtion ; for ' 
the former treats of mandamus's ingeneral, and the latter only ſpeeds 
the proceedings upon mandamus's, but does not give any new 
= mandamus. It is confeſſed of all hands, that the mandamus deſired 
is without a precedent ; all mandamus's being either to reftore 
perſons turned out, or to admit thoſe refuſed. I fay not this, by 


(a) 11. Co. 93. (5) 9. Ann. c. 20. 


I way 
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Tux N way of objection againſt the mandamus; but only to ſhe w, that the 
reaſon of other caſes muſt be our guide. The caſes quoted have 
_ been of mandamus's to archdeacons to ſwear in church-wardens, 
Leny-Mayos dr to corporations to admit burgeſſes; but thefe caſes cannot 
or Loxpox, warrant * this mandamus, becauſe this is a mandamus liable to 
9 [ 55 ] greater inconveniencies, and leſs effectual than either of thoſe ; for 
| an archdeacon is perfectly ſafe in obeying @ mandamus directed to 
| kim: but here in the cafe before us, obedience to this mandamus, 
ſuppoſing him to have done right already, will be no defence in 
an action upon the caſe for a falſe return, for it would be of very 
dangerous conſequence that it ſhould : for, firſt, the perſons being 
named in the mandamus, is no evidence of their being choſen, but 
is barely the ſuggeſtion of the party; and, ſecondly, the conſe- 
quence would be, that the perſon who ſhould be ſo diligent or for- 
tunate as to get the firſt mandamus, whether choſen or not choſen, 
could not be removed. Though no caſe has been quoted to ſhew, 
and the reaſon J am ſure is becauſe there are none, that an arch- 
deacon Twearing in a wrong perſon, in obedience to a mandamus, 
was liable to an action for fo doing; yet it has been attempted to 
be proved, that in the reaſon of the thing an action ought to lie; 
and for this purpoſe it has been faid, that an action will lie againſt 
an archdeacon for not admitting, or refuſing to ſwear in, &c, But 
certainly it does not from hence follow, that obedience to a man- 
datory writ of this court will ſubject him to an action. Further 
yet, this m ndamus may poſſibly expoſe Sir Gilbert Heathcote to a 
double vexation. Suppoſe he returns that the perſons before re- 
turned were truly choſen, he will be liable to an action for a falſe 
return to the mandamus, and likewiſe to an action for a falſe return 
to the court of aldermen, for the evidence given in one action will 
not be evidence in the other. This objection receives an ad- 
ditional ſtrength from the late Mandamus Act, where there is a 
ſpecial clauſe to ſecure men from double vexation. But the greateſt 
objection againſt this mandamus is, that it muſt prove vain and 
frui lets; whereas in all other caſes the mandamus is an immediate 
and effectual remedy ; for the court of aldermen cannot be bound 
*7 567 dy the proceedings upon this mandamus, being ſtrangers to it; 
ps and conſequently, according to the verdict given upon the trial in 
a ſecond mandamus to the court of aldermen, and without any re- 
ard to the trial, proceedings, and verdict upon the firſt mandamus, 
it is, that the peremttory mandamus mult go, fo that to me it ſeems 
to have no effect at ali. It is highly proper there ſhould be a re- 
medy ; but for theſe reafons I cannot think this a proper remedy, 
The 4btyguen Caſe, as appears to me, points out the mandamuz 
that ought to go in this caſe. By the conſtitution of that corpo- 
ration tue treeinen were to chodſe two, and preſent them to the 
mayor, aldermen, and burgelles, who were to elect onę of them: 
Now in this caſe there was a mandamus granted to the mayor, al- 
dermen and burgeſſes, ſuggeſting that ſuch a one and ſuch a one 
were the perſons ehofen, and commanding them to chooſe one of 
taem. That the court of aldermen are to elect one of the four, 
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choſen by the wardmote, and not one of them returned by the lord 
mayor, is very plain from the power by them exerciſed over returns. 
Now, therefore, as it appears to me, we ſhould grant a mandamus to 
the court of aldermen, ſuggeſting ſuch four to be choſen, and com- 
manding them to chooſe one of them. This ſeems to me not 
liable to thoſe objections and inconveniencies the other way is at- 
tended with, and alſo anſwers that F e rationally ſtarted, that 
they are in truth the ſole electors. Beſides, ſuppoſing the eourt of 
aldermen have, as is pretended, ſuch a power over returns, they 

are the propereſt — to return their own privileges. As to 


men, and, having a power to adjourn the court at pleaſure, may 
prevent any return ungrateful to him; the anſwer is, that in ſo 
doing he would be guilty of a contempt; and ſo would the court 
of aldermen, ſhould they refuſe to obey, or return to the manda- 
mus, | . : 

* Powys, Juſtice. I am of opinion this mandamus ought to go. 


Bagg's Caſe (a) is ſaid to have been the beginning of mandamus s; 
but certainly they are of much greater antiquity. In Dr. Wid- 


Edward the Second and Edward the Third. There have been po- 
fitive affidavits read of miſbehaviour, which is ground enough for 


js no way of coming at this matter but by a mandamus. I can- 


would be; for they can do nothing upon fuch a mandamus ; the 

perſons not coming before them in a legal way, viz. by the 
return of the lord mayor. Beſides, to grant a mandamus at firſt to 
the court of aldermen, would be to proceed per ſaltum, neglecting 
the proper degrees to be obſerved in this matter. But it is ob- 
jected, that an application to the court of aldermen is the proper 
remedy; I anſwer no; for that would be to appeal from the lord 
mayor to the lord mayor, for he preſides in that court, and can hold 
or adjourn it at pleaſure. It is out of that court the lord mayor is 


in his turn, that court will conſider the privileges of the lord mayor 
as their own. It ſeems very unreaſonable that the ſame body of 
men ſhould be to chooſe out of the return, and have an . 
power over the return too. There have, indeed, been inſtances 
produced of their power over returns, ſome of which did not come 
up to the point; and one was of ſo arbitrary a nature, as was never 
= before practiſed, no? I hope ever will again. It is objected, that 
Sir Gilbert Heathcote has already executed his power, and would 

you have him do it over again? A ſtrange objection, where an 
officer's having done wrong, is uſed as an ee againſt his 

peing obliged to do juſtice! * Suppoſe mere ſtrangers had been 
returned; muſt this have been looked upon as an exerciſe of his 


power ? No certainly; a falſe return is no return, Would it be 


(ﬆ) 11. co. 93 2 


the objection, that the lord mayor preſides in the court of alder- 


us to look into it. My BROTHER EyRE has owned, that there 


Tux Qgxzu 
againſt 

Stn GILBERT 

HEzATHCOTE, 

Lozp-Mavor 

or Lon pon. 


*[57] 


drington's Caſe (b) they are ſaid to have been as old as the time of 


not ſee of what uſe a mandamus directed to the court of aldermen 


choſen, and as every member there lives in expectation of the chair 
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a good return for an archdeacon to fay, I have already ſworn ina 
wrong church-warden, therefore I cannot obey the writ ?*? No, it 
would not. AZandamus's are never peremptory; but have alway; We 
a disjunctive, © vel cauſam nobis fignifices.” If he has made are. 
turn, and a true return, he may return non electi; but if theſe men 
are really choſen, it is abſolutely neceſſary for them to be returned; 
ſince that is the only legal way by which they can be brought be. 
fore the court of aldermen. It is objected, that this mandamm 
will be ineffectual: I fay no; for it will have its proper effect; 
which is not that theſe men ſhould be aldermen, but put in a ca- 
pacity of being ſo, by being returned. As to Sir Gilbert Heath. i 
cote s being expoſed to actions, nay to double vexation, that is not 


to be put in the icales with the peace and quiet of the City. In the 
next place, no action can be brought againſt him ſucceſsfully, in 
caſe he has done right. And in caſe of double vexation, the da- 
mages a jury would give upon ſuch a ſecond trial, after the merits 
had been fairly tried before, would be inconfiderable. But it is 
objected, that the mandamus deſired, differs from all others; they 
being either to admit or reſtore, but this for a poſſibility only: I 
ſay not; for it is for a nomination. Thus much of the mandamuy's 


lying de jure. But now ſuppoſing it doubtful, yet I think we 
ought to grant it. Many are the inſtances where this Court have 

ranted mandamus in doubtful cafes; as to the treaſurer of the New 
Power water (a), to fellow of a college (5). All caſes of manda- 
mus's are granted he/itante curia (c); and the ground they went 
upon was this, that it would be better ſpoken to upon the return, 
Now, if this Court has acted thus, in matters of an inferior nature; 
à fortiori will it do ſo in a caſe of * this importance. The return 


of Sir Gilbert Heathcote may give ſome further light in the mat- 
ter: if we ſhould err in granting this mandamus, the error is re- 
trievable; it may be quaſhed, erronict emanavit. But ſuppoſing 
there is another remedy, that is no objection; for the law in many 
caſes gives a double remedy: as ſuppoſe a clauſe in a will, that 
whatever controverſy ſhall ariſe upon the conſtruction of it, ſhall 
be decided by ſuch and ſuch arbitrators ; the parties will have their 
eleCtion to decide their controverſies either by arbitrators, or by 
law. | 


PARKEN, Chief Juſtice. This being a caſe of conſequence, I 
ſhall not only give my opinion, but freely declare that which ſeems 
to me the beſt and propereſt remedy in this affair. Among the in- 
ſtances produced, to prove the power of the court of aldermen 
over returns, one was their rejecting a return, becauſe the lord 
mayor, Sir Samuel Garrard, had refuſed a poll. This, I ſuppoſe, 
they did upon a complaint brought before them; which ſeems to 


me, in this caſe, the moſt proper remedy. The effect of this man- 1 


gamus is, to have ſuch and ſuch returned; the conſequence of 
which will be, the court of aldermen will have ſeven before them; 
and then they muſt conſider who the four were that were choſen by 


(2) 1. Sid. 169. | (5) 1. Lev. 22. £3 ® Lev. 14. 


AQ 
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the wardmote, that ſo they may chooſe one of them: for unleſs Taz U 
they do this, there mult go another mandamus to the court of alder- 8 Srl, - 
men; the conſequence of which is, that this election may come to $25 32 _ 
be tried twice, v7Zz. upon the return of Sir Gilbert Heathcote to ee pf 
his mandamus, and of the court of aldermen to theirs ; ſo that this or Lonvon. 
way the right may not, poſſibly, be ſettled without much expence | 
and length of time. When perſons are falſly returned, the proper 
way is, for the perſons grieved to complain to the court of alder- 
men for redreſs; and if they refuſe, then this Court will grant a 
mandamus to the court of aldermen, * who are the propereſt per- * 60 ] 
ſons to return their own privileges. As for the mandamus defired, 
two things are to be conſidered : Firſt, Whether it lies? Secondly, 
Whether it ought to be granted, in caſe it be doubtful whether it 
lies, or not? As to what has been ſaid concerning the juriſdiction 
of this Court, that is out of diſpute. But though a court has ju- 
riſdiction, yet it ought not to be exerted but where it is neceſlary; 
and if the court of aldermen are to chooſe one of the four elected 
by the wardmote, and not returned by the lord mayor, then ſure - 
Jam that this mandamus cannot be neceſſary; for then it will be 
juſt the ſame thing, whether the perſons choſen come before the 
court of aldermen, by way of complaint, or .by the retura of the 
lord mayor, in obedience to this mandamus. As this mandamus 
is unneceſſary, ſo will it be ineffectual; for the end of it is only 
to bring the perſons choſen before the court of aldermen, which 
may be done as well by complaint of the perſons injured. And 
after this mandamus granted, the aldermen muſt do juſt the ſame 
thing they are bound to do now upon complaint, viz. conſider 
which are the perſons choſen by the wardmote. The darkneſs 
complained of in the ſcrutiny, only prevents that examination, 
which upon a complaint may be had. One difference there is be- 
tween proceeding by complaint and mandamus, that the former is 
more compendious and leſs expenſive. Now, as to the perſons 
that may be affected by this way of proceeding: to begin with the 
court of aldermen; they will be under a neceſſity of returning their 
own privileges to a mandamus, conſequent of this now aſked ; or, 
no means being left them to know which were truly choſen, of 
obeying the writ blindly, without knowing whether they do wrong 
= or right. * As for Sir Gilbert, if he obey the writ, he is ſubject * [ 61 ] | 
1 to an action for a falſe return to the court of aldermen; and no in- | 
2 ſtance yet has been produced, where obedience to a mandatory 
writ of this court expoſes a man to an action. If he return * non 
< ele,” he is liable to an action upon both returns. Actions 
have indeed been brought againſt an archdeacon for refuſing, but 
never, as My BROTHER EYRE has obſerved, for paying obedience | 
to a mancatory writ of this court. It has been objected, there are 
ſome caſes, wherein perſons by merely executing the proceſs of the 
Jaw may become ſubject to actions; but ſurely, ſuch a conſequence 
15 a very good reaſon for not giving way to an unprecedented pro- 
ceſs, unleſs otherwiſe there would be a failure of juſtice. It has 
been objected, that it is highly unreaſonable for the ſame perſons _ 
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quent to the mandamus to Sir Gilbert Heathcote : this objection 


be made in the long Vacation, then ſuch a return, though a falſe 


men, there may be contrary verdicts ; which will leave it at laſt 


ide City at this period, at length produced mode of theſe elections is now regulated. 


Michaelmas Term, 10. Queen Anne, In B. R. 


to be judges of the goodneſs of the return, and to chooſe one of 

denn as : I anſwer it is unreaſonable, that they ſhould be at liber. 
ty to take which four they pleaſe, but not at all, that they may 
conſider which of the parties were really elected. It does by no 
means follow, that becauſe they are the final electors, that there- 
fore they are the proper judges to do right, and judge which four 
were duly elected; and if they do wrong, then is the proper time 
for this Court to interpoſe by granting a mandamus. Indeed it 
has been ſaid, that @ zrandamus will not lie, in the firſt place, to 
the court of aldermen; that the aldermen have no authority but 
upon the return of the lord mayor, and conſequently that à man- 
damus to the court of aldermen can be of no uſe, unlefs it be fubfe. 


ſuppoſes the court of aldermen concluded by the return of the lord 
mayor; and if this be fo, then there is no way to let theſe perſons 
into their right, but by ſetting aſide the return already made; 
which cannot be done * by mandamus, but by action of deceipt only. 
Even in the caſe of a ſheriff, where the return is into our own 
court, there is no way of doing it but by an action of deceipt ; much 
leſs can it be done in the caſe of a return toa foreign court. If this 
be fo, the mandamus will on a. 3 for the court of alder- 
men will be concluded by the firſt return. I was once conſider- 
ing, whether a ſecond return, made in obedience to a mandamus 
of this court, might not vacate the former; but then, I faw, this 
inconvenience would ſtill attend the court of aldermen being bound 
by the return, though this ſhould be fo, vix. that if a return ſhould 


one, and eyidently fo, muſt yet conclude the court cf aldermen; 
it being then impoſſible to apply for a mandamus. But another 
abſurdity enſues from this opinion, vi two concluſive returns: 
I fay two; for if the laſt is nota concluſive return and the former 
is, this mandamus is vain; and if the firſt be not concluſive, why 
ſhould the laſt? But this opinion is confuted by the bye-law of 
Henry the Fourth, which directs them to Chooſe one of the four 
choſen not returned. Likewiſe all the inſtances produced, of the 
power of the court of aldermen over returns, confute this fancy. 
In ſhort, the way by complaint is a compendious one; that y 
mandamus, long and intricate : for upon theſe two mandamus's, 


> 


V12. that deſired, and the ſubſequent one to the court of alder- 


doubifu}, whether right is done or not. TT 
As to the ſecond point, Whether the Court may not grant this 
mandamus, though doubtful whether it lies or not, there is no 
doubt but this Court have granted mandamus's, when doubtful : 
but as chey may grant, ſo, maſt certainly, they may refuſe ; which 
J think we ought to do in the preſent caſe, where the granting of 
it will * probably long continue that confuſion in the City, that a 
little good advice may ſoon put an end to (a). 85 


te) The conteſts which prevailed in the ſtatute 11. Geo. 1. c. 18. by which the 
The 


Michaelmas Term, 10. Queen Anne, Ia R. k. 


The Queen againſt Willianis. Caſe 33. 


F_VSBAND AND WIFE were indicted for keepirig a bawdy- A huſband and 
houſe. | WIEN OC ths 
To. EE dicted jointly for 
IT was MOVED in arreſt of udgment, that huſband atid wife keeping a bawe 
could not be jointly indicted for keeping a bawdy-houſe; and Y-bouſe- 
Brooks Caſe (a) was cited. | 8. C. Salk. 334. 


Bur it was anſwered, that the indictment was not only for keep- 


ing a bawdy-houſe, but for procuring lewdneſs, &c. ; that theſe | 


crimes are in their nature ſeveral ; that huſband and wife may be 
found guilty of nuſance, battery, or the like; that the reaſon why 
in burglary, iarceny, &c. the wife is excuſed is, becauſe ſhe cannot 
tell what property the huſband may claim in goods, &c. ; and that in 
Hilary Term, in the ſecond year of Queen Anne, James Cook and 
his wife were jointly indicted for keeping a bawdy-houſe, and the 
huſband fined, and the wife ſet in the pillory. | 


Tre Couxr. The indictment is good. Keeping the houſe 
does not neceſſarily import property, but may fignify that ſhare 
of government which the wife has in a family as well as the huf- 

(a) 2. Roll. 8. N 
*[ 64] 
D'aeth againſt Baux. | Caſe 34. 


TH Coux r was moved for a prohibition to the ſpiritual court, A wife may fue 
for ſuffering a eme covert to ſue ſingly upon the ſtatute of in the ſpiritual 


Diſtributions; becauſe it was for a property ſo veſted in the huſ- 3 > pod WE 


band that it might be releaſed by him. ew 


* Tr Cour faid, that no prohibition lay, for this was a choſe ſtate, under the 
[ ſtatute 22. & 23. 


in action, and ſo much the wife's that ſhe ſhall have it by ſurvivor- 1 
ſhip; and if the huſband had been joined in the ſuit, it would have iti out her hut 
been only for conformity. This caſe differs not from the caſe of a band. 

legacy; for which it is the courſe of the ſpiritual court to admit , Rol. Abr. 
feme coverts to ſue alone; but, ſuppoſing it was not the practice of 298. | 
the ſpiritual court to ſuffer a feme covert to ſue without her huſ- 2. Bl. Comm. 


band, the party's remedy is by appeal, not prohibition, 8 PR 
However a ſhort day being given to ſhew cauſe, 3. Peer Wms. 


DR. Pixror p, upon the laſt day of the Ferm, argued again * 
the prohibition; becauſe it was a caſe where the ſpiritual court 
had confeſſedly a juriſdiction, and therefore they ought to proceed 
according to their own rules: that according to theſe rules, a wo- 
man, though a feme covert, was admitted to ſue ſole in every one 
of the following caſes, v:z. firſt, when executrix; ſecondly, when 
adminiſtratrix; thirdly, when legatee ; fourthly, when legatary; 
fifthly, when defaming ; ſixthly, when defamed; that if this were 
not ſo, the party ſhould have appealed, not moved for a ptohibition, 

e Ix 
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Michaelmas Term, 10. Queen Anne, In B. R. 


Darn In ARGUING for the prohibition, the moſt material thing re- 
egeinſt ylied to was, that though the eccleſiaſtical courts had juriſdiction 
Bax. in this matter, yet deriving this juriſdiction from the temporal law, 

viz. the ſtatute of Diſtributions, they ought to conform their pro- 
ceedings to the rules of common law. | | 


| Tur Couxr ſaid, that ſo they ought in matters of ſubſtance, | 


but not in matter of form, as this moſt certainly is. 


*[ 65] 


| Caſe 35. The Queen againſi Whitehorn, Mayor of Portſmouth. 


In gn werrarts FFPHIS was an information in nature of a quo warrants againſt 
againſt a mayor, 1. piteborn, for exerciſing the office of mayor in the town 


he ngrs wan of Portſmouth ; and againſt others for exerciſing the office of al- 


& according to the dermen. | J 
, 5 ® JWhitchorn pleaded the charter of King Charles the Firſt in- 


ie be joined corporating the town of Portſmouth, Fc. and ſet forth a particular 


on a replication clauſe in the charter, whereby it is declared, © that if the mayor 


< not eleed in « ſhall die, or for juſt reaſons be removed, it ſhall be lawful for 


a & the aldermen to chooſe another mayor for the remaining part of 
Quazr, Whe- © the year, until the time to elect come about again;” then he 


ther it be neceſ- ſets forth that the mayor died, and that he was choſen by the majo- 


fary for the de- rity of the aldermen ſecundum formam chartæ predict. 

fendant to ſhew ; 

that he has re- THE ATTORNEY GENERAL replied non electus modo et for- 
ceived the ſacra- mg, Se. ; 

nent, as Pre- 


feribed by the The aldermen pleaded their being choſen under the mayoralty 


Corporation Act of I hitehorn. 
2x3. Cor. 2. it. 2. 


© I Iſſue was joined upon aon electi modo et formd, ſecundum for- 
mam charte. . 


IT was INS IST ED, upon the trial at the aſſizes, that the de- 
fendants, to prove the iſſue, muſt firſt prove themſelves qualified, 
by receiving the ſacrament according to the ſtatute of King Charles 
the Second (a); which point, inſtead of being found ſpecially, was 
faved by the Judge who tried the cauſe. ; 1 5 


SUBSTANCE OF AN ARGUMENT for the defendants. IT was 
SAID, that this act of parliament could not be underſtood to make 
elections void, but voidable ; that the act was made for regulating, 
not diſturbing corporations, as it would do, if it made all elections 
of perſons not qualified, according to it, nullities ; that there were 
other ſtatutes with words altogether as ſtrong as thoſe uſed by this 
act, which have yet received ſuch an interpretation; that the ſtatute 
5. Edw. b. c. 4. ſays, that the offender ſhall be ipſ facto ex- 
« communicated ;” yet a precedent conviction has been held ne- 


* [ 66 J] ceilary. It was ſaid, that acts done by officers de. fatio, though 


(] The Corporation Act, 13. Car. 2. Rt. 2. c. 1. | 
EN not 


mes uk XA to 


— 


Michaelmas Term, 10. Queen Anne, In B. R. 


ot de jure, in execution of their office, are good (a). If there- Tux Queen 


BK fore I/hiteborn was a de facto mayor, that was enough to ſupport 1 againſt | 
the election of the aldermen. Suppoſing upon a general iſſue, of i een 


1:4; vel non electi, it would have been incumbent upon the poarsuos rz. 
efendants to prove themſelves qualified, by taking the ſacrament ; 
3 yet upon this ſpecial iſſue of * electi vel non electi ſecundum 
Wc /rmam chartæ, this could not be neceſſary, the charter being 
altogether ſilent as to theſe qualifications. When ifſue-is joined 
upon aplea, no advantage ſhall be taken of any matter collateral (þ). 
In Hobart, 72. upon an iſſue « feofavit vel non, the jury found a 
feoffment, but a covinous one; and the Court was there of. opi- 
nion, that upon this iſſue a covinous feoffment was a feoffment ; 
and that if the party would have taken advantage of the covin, he 
WT ought to have done it by ſpecial pleading. It is there likewiſe ſaid, 
chat a nor ęſt factum cannot be pleaded upon the ſtatute of Uſury, 
or ſheriff*s bonds; nor can a letter of attorney by an infant be 
avoided without ſpecial pleading. The reaſon of all theſe caſes 
ſeems to be this, that theſe things have the appearances of feoff- 
ments, bonds, &c. though they want the validity. As it would have 
been no evidence, upon this iſſue, to have ſhewn a title by a ſub- 
ſequent charter, it is not reaſonable the other fide ſhould take ad- 
vantage of a ſubſequent act of parliament (c). | 


(a) Cro. Eliz. 669. Harris v. Jay, ration, or otherwiſe proſecuted, for or 
Cro. Jac. 552. | «© by reaſon of ſuch omiſfion ; and no 
(5) 2. And. 82. Log © incapacity, diſability, forfeiture, or 
_ (-) By 13. Car. 2. ft. 2. c. 1. * no © penalty ſhall be incurred by reaſon of 
et perſon ſhall be placed, elefted, or choſen , the ſame, unleſs ſuch perſon be ſo re- 

© mayor, &c. who ſhall not have, within * moved, or ſuch profecution be com- 


tc one year next before ſuch election or 
| © choice, taken the ſacrament, and in 
& default thereof every ſuch placing, 
« election, and choice, is declared to be 
= © void.” But by 5. Geo. 1. c. 6. „no 

perſon ſhall be removed by the corpo- 


© menced within ſix months after ſuch 
© perſons being placed or elected into his 
c“ reſpeQive office, c. And ſee Har- 


riſon v. Evans, Kyd on Corp. 351. Rex 


v. Monday, Cowper, 535. Rex v. 


Smith, 3. Term Rep. 573. 


Earle againſt Peale. 


ns © 2 
Caſe 30. | 


if RE was an action brought upon a note, for money lent to an A promiſſory 
infant for his ſupport and maintenance. * A verdict and judg- note given by an 

ment were given for the plaintiff; and a writ of error brought in tent is voids 

| although itis ex- 


the court of king's bench. : prefſed that the 


It was argued that this action did not lie.— In Co. Lit. 172. it is 3 


indeed ſaid, that an infant may bind himſelf to pay for his neceffary and malnte- 
meat and drink; but this was never carried farther. In the caſe nance. 
of l bittingbam v. Hill (a), it is held, that the contract of an in- $ C. 1. Salk. 
ant for wares for the neceſſary carrying on his trade, whereby he 386. 
ſubſiſts, ſhall not bind him. Cro. Jac. 602. 
; ; i | | Latch. 169g, 
Palm. 528, Moor, 679. 


(a) Cro. Jac. 494. 105 
1 It 


Michaelmas Term, 10. Queen Anne, In B. R. 
Fans Ir was AGREED by the other fide, that in caſe the money thus 
Tant ent upon this note was not actually laid out by the infant for ne. 
ceſſaries, the plaintiff could not recover upon it; but, it was ſaid, 
the plaintiff could never have obtained this verdict, without firſt Ml 
proving that the money was actually ſo laid out. A 


Tux Coukxr. There is a great difference between lending an 
infant money to buy neceſſaries, and actually ſeeing the money ſo 
laid out, In this caſe the lending for ſuch a purpoſe is only put in 
iſſue, which might be maintained without ſhewing how the money 
was actually laid out; that if the fact was fo, the plaintiff ſhould MF 
have declared as for money fo laid out; and not fo lent. The law 
knows of no contracts but what are good or bad at the time of 
the contract made; and not to be one or other, according to a i 
ſubſequent contingency. | 


Piat. 


Accordingly, the next Term, the judgment was reverſed, ni/i{a), 2 


(a) See Willams v. Harriſon, Carth. 160. Trueman v. Hurſt; 1. Term Rep. 4. | 


Caſe 37. Dummer againſt ————, 


= lege ſtating THE CourT was moved to amend an elegit. The elegit ſet 2 
* forth, that judgment was given upon the ninth day of Fanuary, WM 
en the day the When in fact it was given upon the twenty- third day of Oclober, and 
writ was fignee, ſigned the ninth of January. | L 
. behalf of the motion were cited the caſes of F/headon v. 


Sugs (a), and Lewjon v. Redlefion (Y), where writs of inquiry, 

*[68] —— judicial writs; are ur het. rh and Yavaſors 
Caſe (c), and the caſe of Her v. Whileck (d), about the ſame WM 

time in the common pleas, arid Brook (e); where an elegit was held 
amendable. ; | a 

Taz CourT was of opinion that the writ was not amendable, 

becauſe it might occaſion an alteration in a verdict upon a writ if il 


inquiry; for between the twenty-third of Oclober and the ninth of WW 
January, he might have lands that he had not the ninth of January. 


Adjournutur. 
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| = Caſe 38. | The Queen again Wooton. 

pay ofpeace IUSTICES of PEACE have no juriſdiction by the ſtatute 5. Elix. 
ave only juriſ- J- c. 4. ſ. 15. to judge of wages except in caſe of baſbandmen: 
diftionover ſer But yet the Court, in favour of ſervants, will always, unleſs the 
pat ny face of the ord be 

in huſbandry. contrary appear upon the face of the order, preſume ſervants to 
Salk. 441, 442- | | 
 __ fervants 


Michaelmas Term, 10. Queen Anne, In B. R. 


Tar Quzrn | 


fervants in huſbandry (a), and will admit of no collateral proof to p 
Bt 3). . again 

the contrary ( ) wa 

(a) See Rex v. Gregory, 2. Salk. 484. 31. Ge. 2. c. 11. and 6. Geo. 3. C 25. 
Rex v. Helling, Stra 8. Rex v. Clegg, © juſtices have juriſdiction between maſ- 
Stra. 475. and Reg. v. Cecil, Ld. Ray. * ters or miſtreſſes and ſervants in huſ- 
1305. . bandry, hired for a year or for leſs 

(%) By 1. Fac. 1. c. 5. it is enacted, © time; or between maſters and miſ- 
ce that the 5. Eliz. C. 4. ſhall extend to „ treſſes and artificers, handicraftmen, 
« the rating of wages of all labourers, * miners, colliers, keelmen, pitmen, | 
« weavers, ſpinſters, and workmen or * glaſſmen, potters, and other labourers, y 
« workwomen whatſoever, either work= © employed for any certain or in any other 
ce ing by the day, week, month, year, © manner.” But it ſeems that theſe ſta- 
&« or taking any work by the great or tutes do not extend to ſer vants in general, 
otherwiſe ;”* and by 20. Geo. 2. c. 19. Cald, Caſes, 57. and the caſes there cited. 

Dr. Harriſon againff The Archbiſhop of Dublin. Caſe 39. 


HIS was A WRIT OF ERROR out of Treland, and the queſ- A biſhop, not- 
tion was, Whether or no the appropriation of a rectory to a withſtanding 
priory, or a dean and chapter, exempted this rectory from the vi- eee e | 
ſitation of the biſhop, in whoſe dioceſe it lay; and if it did not, ſuſpend, butnot 
Whether he might not upon viſitation proceed to the ſuſpenſion of deprive. 
the incumbent ab officio et beneficis © Deprive him, it was clear he 5 C. 1 prown © 

could not. : | : P. C. 418. 
Tu Cour ſeemed of opinion, that the biſhop, notwithſtand- A5. 8 
ing the appropriation of the benefice, might “ viſit to ſee how the 8. C. x7: Viner 
church was ſerved, the ſacraments adminiſtered, &c. and might pro- Ab. 4 2 


ceed to ſuſpenſion. fe c 691 | 
Adjournatur (a). . 
(c) See the whole proceedings in this cafe, 1. Brown's P. c. 418 to 426. 


x 


75 Stafford againſt Beneath. Caſe 40. 
N ACTION OF DEBT for fifteen pounds: the plaintiff declares In actions upon 
A upon two demiſes, and that upon the one demiſe there wag Pecialties or 
ten pounds rent behind, and upon the other twelve pounds, To +" any ere 
this the defendant demurs. Afterwards the plaintiff enters a re- tan che — G 
mittitur, for all that appears due from the declaration, over and cannot abridge 


above the fifteen pounds demanded in the writ. his own demand 
without ſhew- 


Ir was ARGUED for the defendant, that ſuppoſing the declara- ing how the reſt 
tion naught, the remittitur would not help it. In the caſe of is ſatisfied ; but 
Duppa v. Mayo (a) it is expreſsly reſolved, that a remittitur in r gee m_ 
ſuch a caſe would ſignify nothing at all; and the reaſon given for it eee, on 
is, becauſe a man that had a good cauſe of demurrer, at the time | 
of his demurring, migit by this means be tricked out of it. To 


prove the declaration bad, this ground was laid down, that in an 


* 


(a) 1. Saund. 235, 
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Michaelmas Term, 10. Queen Anne, In B. R. 


STarFoxzD action of debt for rent, the plaintiff cannot abridge his own de- 
an mand, without ſhewing how the reſt was ſatisfied. In the caſe of 
Brxkarn. Pemberton v. Shelton (a), this difference is taken, that where an 
action is grounded upon à ſpecialty, or upon a contract where the 

ſum is certain, or upon a ſtatute which gives a certain ſum for the 

penalty, no demand can be of a leſſer ſum, without ihewing how 

the reſt was fatished : but where a perſon, if he recover, is to re- 

cover not a ſum certain, but according to what a jury will give; 

not according to his demaud in the declaration, but according to 

the verdict; there it is otherwiſe. In the caſe of Thornton v. 

Kemp (5), the abating of ten pounds, not ſhewing how, is ad- 

Judged naught. In the caſe of Hulm v. Sanders (c), in an action 

*{ 70 ] of debt for rent, the demand was * for a hundred pounds, and by 
the declaration it appeared that a hundred and eleven pounds was 

due; the Court were of opinion, though after a verdict, that the 

judgment ought to be reverſed. In the caſe of Bolton v. Lee (d), 

HaLE, Chief Fuftice, took the difference between covenant and 

debt before-mentioned in the caſe of Pemberton v. Shelton, and held, 

that even in covenant, upon ſpecial demurrer, ſuch demand was 


naught. 


Tur Cour was of opinion for the defendant ; and thought 
the difference taken between actions brought for a ſum certain, and 
actions that lay in damages, to be good law. They faid, that upon 
this declaration, they could give judgment for no leſs than twenty-. 
two pounds, which is more than was demanded in the writ. As 
for the remittitur, if that could have altered the judgment, the 
Court might have done it without. | | 

 EvRE, Juſtice, deſired the Counſel, before they ſpoke to it 
again, to conſider of two caſes, that he took to be caſes in point 
for the defendant, viz. the caſe of Young v. Watſon (e), and the 
caſe of Staughton v. Newcombe (7). 


a Adjournatur. 

(a) Cro. Jac. 499. (d) 2. Lev. 57. 

(5) 1. Cro. 447. (e) Cro. Eliz. 308. 

( ) 2. Lev. 4. | 1 Cro. Elz. 44 
Gear, > The Queen againſt Morgan. 


Serving an ap- N ESOLVED cbiter by THE Cour, upon the ſtatute 5. Eliz. 
prenticeſhip „ . 31. | ; | | | 

partlycurof Eg. FIRST, That ſerving five years to a trade out of England, and 
lard is ſufficient. two in England, is enough, and ſatisfies the ſtatute. But there 
mult be a ſervice of a full time either in England or out of Eng- 
land; therefore ſerving five years in a country where by the lar 
of the country more 1s not required, will not qualify a man to uſe 
the trade in England. | 


3 SECONDLY, 


Michaelmas Term, 10. Queen Anne, ; In B. R. 


SECONDLY, That a wife living with her huſband ſeven years, Serving as an 
may, after his death, continue the trade; for the ſtatute 5. Elix. apprentice is 
| |; | : ſufficzent. 
c. 4. does not Tequire a man or woman to be an actual apprentice, 
but the words are #27quam an apprentice. | 2. Salk. 614. 
OL, Ss Carth. 163. 
2. Hawk, P. C. 462. 


* 3 That if a man live with another who uſes a as 71 ] 
trade, which other is not qualified for uſing it, ſeven years, he may Pee RO 
ſet up the trade as well as if he had lived with one never fo well {.,., years 5 
qualified. | | | an unqualificd 
c maſter is ſufficient. 


| Anonymous. _ Caſe 42. 
GN A MoTION to quaſh a writ de excommunicato ca- A writ of er- 


- com. need not 
piendo, ſtate the cauſe of 


THE FIRST EXCEPTION was, that the writ ſays only & cauſa defamation. 
cc defamationis,”” but does not ſay what defamation ; now there are 2. Atk. 408. 


ſome defamations that are not of ſpiritual conuzance. 1. Salk 293. 


855 : B. R. H. 314. 
This objection was over- ruled by the Court, who ſaid, they Stra. 43. 950. 


would not preſume that any court would exceed its own Juriſdiction, 
unleſs it appeared plainly it had done ſo. 9255 


THE SECOND EXCEPTION was, that the ſtanding forty days ex- A writ of er- 


| icated, did not appear in the writ. com. need not 
mme PPE Rate the ferry 


Sed non allocatur, for the forty days are never inſerted in the days excommu- 
writ, but in the ſignificauit only (a); beſides, this objection is not ion. 
proper here, but in chancery; the forty days excommunication F. N. B. 64. 
being the very foundation upon which the Court grants the writ. 42. Co. 76. 


THE THIRD EXCEPTION: There muſt be a proper addition; Addition, 
now the word was © chiathecario,” inſtead of © chirothecario,” 


Sed non allocatur. 


(a) See Cro. Car. 197. 199. 2. Jones, 89. 3. Mod. 89. 1. Salk. 294. 4. Con: 
Dig.“ Excommengement” (B. 4.). | ; 


. 


Thomlinſon againſt Dighton. Caſe 43. 


PARKER, Chief Fuſtice, delivered the reſolution of the Court If a teftator de- 
to the following effect: There are two queſtions in this caſe viſe lands to his 

—— The firſt is, Whether the wife by this deviſe took an eſtate in wiſe for life, and 
fee, or for life? And ſecondly, Whether her power was well — 3 
executed? | . | ded it be to any 
of his children, 


the wife takes only an eſtate for liſe; and a conveyance, by leaſe and releaſe and fine to a truſtee to 
the uſe of herſclf for life, without impeachment of waſte, with remainder to her daughter by the te ſta - 
tor in tail, with remainder to her ſon by the teſtator in fee, is a good executicn of the power. 
8. C. ante, 31. 8. C. x. Salk. 239. S. C. 2. Eq. Abr. 309. 8. C. 1. Peer Wms. 149. . 
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[721 | Michaelmas Term, 10. Queen Anne, In B. * 


Trourinson As to THE FIRST QUESTION, We are all of opinion, that ſhe 


againſt 


| DicaToN. 


Baker, Cro. Eliz. 15. 


: Noy, 80. 


took but an eſtate for her life. Becauſe the will expreſsly gives 


her an eſtate for life; and the power of diſpoſal does not at all alter 
her eſtate, becauſe it is a diſtinct clauſe. The caſes relied upon 
by the Court for their opinion in this point, were an Anonymous 
Caſe in Leonard (a), upon which great ſtreſs was laid; the caſe of 
Daniel v. Upvly (6) ; and the caſe of Sir Richard Saltonſtall (c), 
deviſe to a wife for life, with a power to diſpoſe of it to which of 
her children ſhe pleaſed. - | 


As to THE SECOND QUESTION, We are all of opinion, that the 
power is well executed. For as to the firſt objection, that the 
power was extinguiſhed by the fine, it may be anſwered, that if the 
power was well executed, it was executed by the deed, which was 


antecedent to the fine; and therefore it is impoſſible for the power 


to be extinguiſhed by the fine. | 


As to the ſecond objection, that the power ought to have been 
executed by will, and not by deed; which is built upon the word 
<« then,” importing, as they ſay, that very inſtant of time when her 


eſtate determines ; then, and not till then, her power enables her to Y 


diſpoſe, and which muſt neceffarily be done by will. To this ob- 


_ jection we anſwer, FIRST, That the words of the power do not 
expreſsly mention any particular way of conveyance, by which this 


power ſhould be executed, butleaveit indifferent. Hobart ſays (d), 
<« that all forms and circumſtances of powers are to be obſerved ;” 
but then it is added, that this is to be underſtood of ſuch forms 
« and circumſtances as are expreſſed, not imagined :** now here no 
particular fort of conveyance is expreſſed. That caſe laſt men- 
tioned in Hobart, was indeed the reverſe of this; for there the 
queſtion was concerniag the power of revocation, but here * of the 
execution. However it fits the preſent caſe; for there the queſ- 
tion was, Whether a revocation could be executed by will ? for 
from the words of the proviſo, © then and thenceforth,” it was ar- 
gued, that no tevocation could be good, that was done by will ; 
for a will, as was ſaid, is revocable, and is of no force at all until 
the death of the teſtator; whereas, it was urged, that THE PRo- 
y1S0 ſays, © then, and from thenceforth,” viz. from the time of 
ſealing, &c. the uſes ſhall be executed, which a will cannot do. 
But the Court held the power of revecation might be executed by 
will, and that the words © then and thenceforth” ſhould be reject- 
ed as ſurpluſage.—SECONDLY, The word © then” refers to the 
remaining of the lands, and not to the time of the diſpoſing them, 
viz. that then her diſpoſal, when ſo made, ſhall take etfet,— 
THIRDLY, © Then” is equivalent to © after her death,” which 
ſhews it cannot be done by will, | 


(a) 3. Leon. 71. See alſo Higham v. (c) 2. Lev. 104. 
| (4) Hob. 312. 
(5) 1. Jones, 137. Latch, 9. 39. 134. i 


Michaelmas Term, 10. Queen Anne, In B. R. 


As to THE THIRD OBJECTION, that it wie executed by a con- TrueMLINSON 


veyance to the parties, and not truſtees, we anſwer, That theſe 
owers are executed by all ſorts of conveyances. 1. Rolls, 329. 
Dike v. Rich. 1. Ventris, 228. King v. Melling. by 


As to THE FOURTH OBJECTION, that this conveyance left in 
her an eſtate for life, without impeachment of. waſte, which was 
not in her power to do; we anſwer, The children will be in, not 
by virtue of her conyeyance, but by the will, and fo will over- 
reach her eſtate without impeachment of waſte ; and conſequently 
that clauſe in the conveyance, ** without impeachment of waſte,” 
will have no operation; for the children may notwithſtanding bring 


an action of waſte againſt her, 


againſt 


Dien row. 
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HILARY TERM, 
The Tenth of Queen Anne, 
1 


The Queen's Bench. 


Sir Thomas Parker, Kut. Chief Justice. 
Sir Lyttleton Powys, Kut. | . 
Sir Robert Eyre, Kut. Fuſſices. | LY 
Sir Thomas Powys, Kut. oY | | 
Gir Edward Northey, Kut. Attorney General. 
Sir Robert Raymond, Kut. Solicitor General. 


; „ 
*The Qyeen againſt Sutton. Caſe 44. 


Els was an information in nature of a ue warrants The office of 
againſt Sutton, for uſurping the office of a common bur- depury-recorder 


geſs of the town of the Devizes, in Wiltſhire. is grantable by 
| | parol, and there- 


Upon a trial at bar upon this iſſue, whether Sutton was choſen a fore the cy of a 
capital burgeſs, by the mayor, recorder, and capital burgeſſes, the anon rr 
q . | ment is not evi- 


following points aroſe: | 3 
THE FIRST QUESTION. The recorder had made a. deputy- be ewnthat an 
original exiſted 


recorder, by writing under his hand and ſeal, and afterwards had aud in of. 
revoked this deputation by another writing, a copy of which was | 
offered in evidence of the revocation. | | 


But this was held not good evidence, becauſe it did not appear 
but they might have produced the original. The deputation of an 
office is in its own nature grantable by parol ; and therefore though 
it ſhould happen to be granted by writing, yet ſince it is in itſelf 
grantable by parol, it may be revoked by parol. 
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|  geſſes without y 1 uſe 
che recorder are the word © eorundem” refers not only to & capital burgeffes,” but to 


Hilary Term, 10. Queen Anne, In B. R. 


If a charter in- TRE sECOND QUESTION. By the charter that incorporatey | 


power © the this town, the mayor, recorder, and, in his abſence, deputy. 


de mayor, re- a 
= and recorder, and capital burgeſſes, vel major pars eorundem, are 
4 2 impowered to chooſe capital burgeſſes. 8 e 
- 8 *% Thequeſtion was, Whether, upon theſe words of the charter, 
« act zu acts acts done by the mayor and majority of the burgeſſes, without 
done by the © the preſence of the recorder, or his deputy,” were good? 
and bur. | | « 2 

__ l THe Cour ſeemed to incline that they were good, becauſe 
good. * mayor, recorder, and capital burgeſſes; and yet the reaſon why 
1. Stra. 53. the preſence of the . ee neceſſary to cor̃porate acts, Is not 
- wt | becauſe he is particularly named, but becauſe he is the head of the 
1226. ccxporation; and if this were not ſo, the addition of theſe words 
2. Salk. 434. in charters, gzorum recorder unus, would be uſeleſs and unneceſ- 
Kyd on Corp. fary (a). Sn a VF > 4 : 8 Th a 
308. 427. | 15 CEE. 

What evidence THE THIRD QUESTION was, Whether, ſuppoſing it not 
mall be necetÞ- neceſſary by the charter that the recorder ſhould be preſent, yet 


. oth” the iſſue did not oblige them to prove him preſent at the election? 


ee g To this it was ſaid by the Couriſel, that conceſſo the charter did 
not require the preſence of the recorder, the queſtion was no more 
than this, Whether they ſhould be obliged to prove an immaterial 
part of the iſſue ? It was ſaid farther, that by a parity of reaſon it 
might be expected, that they ſhould prove the preſence of every 
one of the common burgeſſes; that by the iſſue no more was 
meant than that the election was made by thoſe that had a power 
to do it; that ub; major pars, ibi tota, vIz. the authority of the 
ole. : - Ml on iy O# hoo” | "ood 
And of this opinion was THE CovusT, 


een 2 THE FOURTH QUESTION ſtarted was, Whether, in a corpora- 
Lo moon i tion that was by charter to conſiſt of mayor, recorder, common 
ditury-ricorder. burgeſſes, &c. the ſame perſon might not be both mayor and 
* [76 ] Ceputy-recorder (6)? : | 
* e TRE FIFTH QUESTION was upon the words of the charter, 
wo be 3 which appoints the ſwearing of a common burgeſs to be done 
before the before the mayor, recorder, common burgeſſes, or the majority of 
„mayor, re- them, unc ibi præſentium; * Whether or no a majority of the 
** corcer, and whole body was by theſe words neceſſary to be preſent at the 


+ -& 8 . 2 . 8 , 8 18 , 
* burgefies, or ſwearing; or, Whether a majority of thoſe that were preſent was on- 


5 ee ly requiſite, though they ſhould not be the majority of the whole? 


* there preſent z** guære, Whether there muſt be a majority of the whole body preſent?— Se: Kyd 


on Corp. 424% 


(a) See 2. Bar. K. B. 74. Rex v. 1615. Rex v. Jordan, B. R. H. 285. 
Newſham, Sayer, 211. Rex v. Mon- Rex v. Goodwin, Dougl. 383. 1508. 
day, Cowp. 537. Rex v. Grimes, Rex v. Pateman, 3. Term Rep. 777. 
5. Burr. 2598. Rex v. Varlo, Cowp. Milward w. Thatcher, 2. Term Rep. 
_ Rex v. Bellr. nger, 4. Term Rep. S.; and fee Kyd on Corporations, 

10. : SES 8 
(5) See Rex v. Trelawney, 3. Burr. 8 
It 


"IP 


Hilary Term, 10. Queen Anne, In B. R. 


It was aid, that upon the reaſon of the thing it was not neceſ- Tut Quzpy 


{ary that the ſwearing in ſhould be done with the ſame ſolemnity as : ogainſt 


the chooſing in; for the choice is a voluntary deliberate act; the VT rox. 


ſwearing in, on the contrary, is what a perfon ance choſen may 


| Z challenge as his right, and may by mandamus compel'them to ds, 


And if this conſtruction did not prevail, the words in this clauſe of 
the charter, concerning the ſwearing, func ibi preſentium, which 


| are not in the clauſe concerning the election, weuld fignify no- 
| e e Ns. TY : 1 


thing. 

As for the objection, that it ſeems abſurd to ſay a man muſt be 
ſworn before a majority of thoſe that are preſent, ſince if they are 
preſent he muſt unavoidably be ſworn before them all, the anſwer 
is, that this clauſe is to be underſtood of being ſworn'in by the 


* 


conſent of a majority of thoſe that were preſent. 


Tu $1XTH QUESTION was, Whether, by a charter that If a charter img 
requires acts to be done by 4 majority of the corporation, a perſon power a majority 


might not be removgd by 2 majority of that body, excluding the to remove, it 


1 ; | . . means a majo- 
perſons that arg 56 de removed, and cannot vote in their own zity of the whole 


cauſe ? * ENG Ns 5 corporation. 


But THE WHOLE CoURT were of opinion, that a removal being Kyd on Corp. 
an act of an odious nature, all clauſes concerning it muſt receive 311. 400. 
à ſtrict interpretation; and that therefore the word © majority ꝰ | 
ſhould be underſtood of a majority of the whole corporation? 77 ] 


A 8EVENTH QUESTION raiſed was, Whether not ſummoning A ſummons to a 
to a meeting members de facto disfranchiſed, though afterwards meeting of 


upon re- examination it ſhould appear they were {till lawful mem. wembers de 

bers, ſhould vacate acts done * in thoſe meetings? „ *. = ue cots 

„ |  KydonCorp. 
TE CouRT inclined to think it, would not vacate them. e 
3 a os s . N 55 B. R. H. 151. 

Some of theſe points were directed to be found ſpecially. . Stra. 584. 
Aſſievedo again Cambridge. Ciaſe 45. 


TPON A $PECIAL VERDICT the caſe in ſubſtance appeared to If a ſhip inſured 
4 be this: . 85 END + © © be taken by the 
5 : | 20 : © _ enemy,andafter 
Aſſieveds had infured fo much money upon a ſhip called a poſſeffion of 
THE RUTH, for ſuch a voyage, in which ſhip Affeveds is found by nine days, but 


the verdict not to to at all concerned, in point of intereſt. It hap- dre ſhe * . 
| 1C ira 


pened that this ſhip was taken by the enemy, and kept in their frafidia, be re- 


poſſeſſion for nine days, and then, before it was carried infra præ- taken by an 
ns 5 „ = : Engliſh man of 
war, the property is not changed ; but if it be found that the plaintiff in the Policy is not concerned in 


Fein of iner, he cannot recover againſt the underwriters, 


ſidia, 
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CAMBRIDGE. 


*[78] 


or that it is retaken; but 4 


ſhall enable a wagerer to recover ; but that no taking but fuch as 
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Adia, viz. a place of ſafety, it was retaken by an Engliſh man of 
A 78 | | 


The queſtion was, Whether or no this was ſuch a taking ag 
ſhould enable the plaintiff. to recover the ſum inſured againſt 
Cambridge © 4” 


Dx. FLoYER for the plaintiff argued, that this was rather to be 
eſteemed a wager than an inſurance ; a ſpei emptio et venditic, 
and not a ver/zo periculi, which in the books of the civil law is 
looked upon as a proper definition of an inſurance ; that therefore 
whatever acts of parliament are made about inſurances muſt be 
underſtood of proper inſurances, and not inſurances of the goods of 
ſtrangers ; that whether or no this is ſuch a taking as will. deveſt 
the property out of the owners, is a queſtion properly between 
them and the retakers; but that the el e between A ſſievedo and 
Cambridge is only, Whether the ſhip be taken ? * This caſe was 
compared to a man laying a wager that he ſhould not be robbed 
in going to ſuch a place; he is robbed, but taking ſome along with 
him purſues the robber, and recovers what he loſt : here, though 
the money is recovered, yet the wager is loſt. So if the wager 
had been, that ſuch perſons ſhould not be married together; they 
are married, and afterwards divorced, præcontractus cauſa, yet the 
wager is loſt, It was faid further, that without this expoſition 
Cambridge would have two, chances, viz. that it is not taken, 
] edo would have but one, viz, 
the taking. Grotius (6b) lays this down as a rule, placuit gentibus, 
at is cepiſſe rem intelligatur, qui ita detinet, ut recuperand: ſpen 
probabilem alter amiſerit, Now in our caſe the ſhip was for nine 
days together in the poſſeſſion of the enemy. By the laws of Spain 
and France, a continuance in the poſſeſſion of the enemy for twenty- 
four hours is an alteration of the property; and Albericus Gentilis 
tells us, that a pernoctation with the enemy would, by our old 
Engliſh law, alter the property. And Grotius, immediately, after 
the place before-mentioned, fays, that “ recent:ors jure gentium 
« inter EURO RH Os populos intreductum vide mus, ut talia capta 
« cenſeantur ubi per horas viginti quatuar in poteſtate haſtium 
« fuerint.“ . N n | 
Dx. Hencnman fer the defendant argued, that ſurely the law 


would not put an inſurer non bona fide, or a wagerer, in a better 
condition than one that inſured boza fide, and fay that any taking 


JJ ᷣͤͤ_u4l.. all tid: do: oat BE Su 8-4 


(a) It appears upon the ſpecial verdict 


in this caſe, that the man oi war which 


e retook the ſhip brought her into the 


< port of Landon, and reſtored her to the 


© owner upon reaſonable redemption ? 
and theref re it is ſaid, that the queſtion 
in this caſe could not have ariſen upon the 


Change of preperty, becauſe the owner not 


abandoning the ſhip could cnly have come 


but that TRE 2oL1Cy being © ixtereſt or 


the queſtion was upon the terms and 


upon the inſurets for the redemption ; 


6 10 intereſt <oithout benefit of ſalvage, 


meaning of the wager :. er Loxp MAans- 

FIELD, in the caſe of Goſs v. Withers, 

2. Burr. 695. 

(5) Grotius de jure Belli et Pacis,. 
ib, 3. cap. & ſect. 3. 3 
alters 
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alters the property ſhall enable a real bona fide inſurer to recover. Ass xn 
#* This queſtion in the court of admiralty would not have borne a 42% 
diſpute ; for the law is clear, that not length of time, but the CAE 
bringing infra præſidia, into a place of ſafety, is that which deveſts 
the property. And for that the caſe of The Eaft-India Company 
v. Sands, in the late war, was cited; where the ſhip was taken b 
Dubart, in the year 1691, off of Yarmouth, carried to Northbergen, 
then ſold to A. afterwards fold to B. B. ſends her to the Jt 
Indies, afterwards to France, and in the year 1695 to England, 
where, ſhe being retaken, it was reſolved, that the property was 
notaltered. The words of the judgment in this and the like caſes 
are very remarkable: © in præſenti pertinere” is part of the 
ſentence: ſo that the ſentence dows not give a new right, but 
confirms an old one. [In the civil law, alteration of property is a 
thing of an odious nature; and therefore the law, even by a fiction, 
prevents it, as in the jus poftliminium ; where, in order to preſerve 
property in the perſon returning jure poſtliminii, the law eſteems 
him never to have been a captive, that ſo manente ciue maneant ſua 
bina,—LuD. MoLiN. de Juſtitia, in Diſputatione 118. “ Priori 
« bus dominis reſtituenda que capta fuerint ab militibus, guibus 
« numerantur flipendia. Bello res per vim uſurpantur, quando ad 
« locum tutum, c. TER pas * 5 No. 11, de, 
Poſliminii Jure reverſis : * Inſuper ſciendum, hoſlibus capta non 

= cc yes FR n 2 Mail tes — that things ſo ow. in the 
« poſſeſſion of the enemy eorum fieri : jura hoc non dicunt, cum 
« fir; poteſt that the property may be altered by the poſſeſſion of 
&« a ſhorter time, et for/an not altered diuturniori poſſeſſione.”? 
CoxsuL Ar. DEL MARE, cap. 287. a book of great authority, lays 
down the ſecurity of the place into which deducuntur capta, as 
that which cauſes the alteration- of property ; otherwiſe, after a 
proper reward to the retakers, prioribus, &'c, * ALBERICUS * [ 80 1 
GENTIIIs, in the place quoted by the advocate for the plaintiff, 
has for his title theſe words: Rem non fieri heſtis ante deduc- 
c tionem infra præſidia : and his determination is purſuant to his 
title, and expreſsly againſt what THE DOCTOR quoted. GRoTIvUs, 
lib. 3 cap. . ſect. 16. * Ee vero res, que infra præſidia perdutte 
“nondum ſunt, quanquam ab heſtibus occupatæ, ides paſtliminii 
non egent, quia dominum nondum mutarunt ex gentium jure.“ 
As for the quotation out of GRoT1vs, © recentiors jure, &c.” 
GRoTIUs builds there upon a miſtaken foundation; for he quotes 
Albericus Gentilis, lib. 3. ; and there is no third book, Indeed, in 
cap. 3. lib. 1. there is ſomething like it; but Grotius quoted there 
part of an argument, without conſidering the concluſion, which is 
directly againſt his quotation z © perductionem omnino deſiderant 
* omnia, lays the hook, 3 8 


Taz Cour ſeemed to be of opinion for the defendant. They 
thought, that the plaintiff's being found by the verdict to have 
20 intereſt in the ſhip which he inſured ſhould make no difference. 
| Firſt, Becauſe they never would be more favourable to an in- 
ſurer non bona fide, or wagerer, than to one that inſured bona fide, 
N Secondly, 
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Ass1rvzDa Secondly, Becauſe to make a different interpretation of this deeg 
e from what is commonly put upon policies of inſurance, would be 
Hauxxipex. to run counter to the deſigns of the parties, who have made uſe of 
thevery ſame words that are uſed in ſuch policies ; nay, who have 

expreſsly provided for this very caſe, by theſe words, © intereſt ar 

« no intereſt ;”” which words ſignify nothing at all, unleſs the fame 

Joſs intitles to a recovery where the inſurer has no intereſt, ang 

where he has. AND THAT the property is not altered by the 

taking, they held to be very plain. 


To be argued next Term by common "I (a). 


(a) It does not appear from any 8 Park on Infurances, ch. 4. and the ſtatute 
port, that a ſecond argument was ever 19. Geo. 3. c. 37. Park on Inf. ch. 14. 
heard in this caſe, Park Inſ. 73.— But and Woodeſon' s Lectures, vol. ii. Led. 
ſee now the ſtatute 13. "ESE 34+ 


1819 
Caſe 6. * The Queen nel Doughton. 


| 1 TH CASE Was this: A man ſettled in @ pariſb removed into 
be removed to an extra-parachial place, where he gained a ſettlement, then 
Mm extra- 


Chial pace. removed into another pariſh, and there became chargeable. 


The queſtion, was, What this laſt pariſh can do with him? 
Whether, by virtue of that act of parliament that enables them to 
ſend ſuch a one to the laſt pariſh where he was legally ſettled, they 
may ſend him to the pariſh he lived in before ſuch time as he 
removed to the extraparochial place? for ſend him to the extra- 
parochial place they cannot, for want of officers to receive him, 


— 


PowELL, Fuftice, took this to be caſus omiſſus, and what ought 
to be moved in parliament ; theſe extraparochial places being 
many in number, and of great extent (a). | 


(a) A pauper cannot be removed to an poor, Rex v. Swacliffe, 2. Conſt's P. I. 

| extra-parcchial place, Rex v. Tarn- 760. ; but if the place be a vill, over- 
worth, Cald. 28. Bridewell v. Clei ken- feers may be appointed, 1. Conſt's P. L. 
well, Salk. 486.; nor to a place which 23.; and then the pauper may be re- 
goes not ſeparately maintain its n moved, 1. Conſt's P. L. 28. 
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Caſe 47. © Whitlock againſt Squire. 
W Fu. was an indebitatus Humpfit for goods ſold and deli- 


muſt be from vered. 
the time rhe 


. cauſe of ain The defendant pleaded in bar, that before the time of bringing 
aroſe, and net the action he made a tender of the money, and that ever ſince the 


from the time of 
3 tender paratus fuit to pay the money. 


Salle. 6a. It was inſiſted upon, that the plea i in bar was not complete 

3. Salk. 343. enough; for he ought to have pleaded, that he has been ready to 

5 pay the money, not only ever ſince his tender, but from the _ 
the goods were delivered, viz. from the time the money 
became due. | 
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And THE Courr ſeemed to think this a material omiffion ; for 


it may be the money was demanded before the tender, and then 


there is a good cauſe of action. 


* Silk againff Hill. 


WzrTrLoct 


againſt 
SqQuIRE., 


*( 82] 


Caſe 48. 


* QUESTION was, Whether, in a brit of enquiry, it was not Whether in a 


neceſſary that there ſhould be fifteea days between the ee 


and the return, as well as in other writs ? 


Tax CourrT ſeemed not to think it neceſſary, even by con: non 
law; but if it were neceſſary by common law, that it was helped 
by the equity and intention of 13. Car. 2. c. 2. ſ. 6. They did 
not think it neceſſary by the common law; becauſe the ſtatute of 
Articuli ſuper Chartas, 28. Edw. I. c. 15. made in affirmance of 
the common law, requires fifteen days between the teſe and the 
return of all ſummons and attachments (a), as a reaſonable time, 
in which the party, in whatſoever part of England he is, may be 
brought to court; but now @ wrt of enquiry is no ſummons, nor 
in nature of a ſummons ; for both defendant vid jurors are out of 
court. But ſuppoſing that by the common law fifteen days are 
required, yet they tnought it might be within the equity and 
intention of the ſtatute of 13. Car. 2. c. 2. the words whereof are, 
« that in all actions of ache, and all other perſonal actions, and 
« actions of ejectment, after an iſſue joined therein to be tried by 
« a jury, and after any judgment had in any ſuch action, there 
« ſhall not need to be fifteen days between the tee and the return 
« of the writs of venire facias, habeas corpora juraterum, diſtringas 
juratores, fieri facias, capias ad ſatisfaciendum; and that the 


« want of fifteen days between, &c. in any ſuch writ, ſhall not be 


& 2 cauſe of error,” * Now the words © any judgment” ſuppoſe 
more than one ſort of judgment; but after a verdict, there are 
but two forts, viz. final and iaterlocutory judgments. Now after 


writ of enquiry, 
as in other writs, 
there ſhould be 
fifteen days be- 
tween the tee 
and ihe return, 


[831 


an interlocutory judgment, there never goes any writ but a writ 


of inquiry; therefore ſhould not this ſtatute extend to a writ of 
enquiry, the word “ any” would be improperly uſed. And then 


the concluſion of the ſtatute, © nor ſhall the want, &c. in any ſuch 


« writ, &c.” are words ſo general, that they need not be tied up 
to the writs before mentioned in the ſtatute, but may very well be 
underſtood of writs of the ſame nature, and following ſuch judg- 
ments: if indeed the concluſion had been, “ in any of the writs 
« before recited,” the ſtatute could not have borne ſuch an inter- 
pretation. : | 


But the court of common pleas differing in their practice, in this 
particular, from the courtof king's bench, according to the reports 
of THE CLERKS, It was judged proper for the Judges of both 
courts to meet and eſtabliſn one uniform rule of practice. 


(a) Co. Lit. 134. 2. Inſt. 567. 
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The Eleventh of Queen Anne, 
IN 


The Queen's Bench. 


Sie Thomas Parker, Kat. Chief Juſtice. 
Sir Lyttleton Powys, Knt. 
Sir Robert Eyre, Kut. —_— 
Sir Thomas Powys, Kut. 


Sir Edward Northey, Knt. Attorney General. 
Sir Robert Raymond, Knut. Solicitor General. 


| *[84] 
| * Anonymous. Caſe 49. 


F A POOR PERSON be removed from the pariſh of A. to the An order of re- 
| pariſh of B. by an order of two juſtices, and the pariſh of B. moyal not ap- 
remove him to the pariſh of C. the order of the juſtices re- Pealed againſt is 


moving him to the pariſh of B. is become final, becauſe B. did not e. 


appeal to the quarter- ſeſſions (a). 


(a) See Rex v. Chipping Farringdon, 664. Rex v. Hinxworth, Cald. 42. 

Salk, 48. Malendine v. Hunſdon, Foley, Rex v. Swacliffe, Cald. 248. Rex v. 
| 4316, Rex wv. Silcheſter, Burr. S. C. Southouram, x. Term Rep. 353. Rex 
551. Rex v. Llanhydd, Burr. S. C. v. Kenilworth, 2. Term Rep. 598. 
658. Rex v. Kirby Stephen, Burr. 8. C. ; 


: Anonymous. Caſe 50. 


N EXCEPTION was taken to an order of juſtices made for the Anorder for the _ 
maintenance of a baſtard-child, that it was not ſet forth in the maintenance of 
order, that the baſtard-child was likely to become chargeable to the 2Þaſtard-childis 
pariſh, which is the very foundation of the juriſdiction of the —_— 
5 juſtices of PEACE, | | it was likely to 


Sed non allocatur; for the law preſumes that baſtard-children be chargeable. 
| Will become chargeable, becauſe nobody is bound to provide for 1. Conſt's P. L. 
tem; and therefore this need not appear on the order. 422. 

e © | ANorkER 
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An order of * ANoTHER OBJECTION was, that the order was for the reputeſ 


 Tnain*enance tO father to pay ſo much a week for the maintenance of the child, 


be y kee e until the child ſould come to the age. of eĩght years; whereas the 
child mall be order ought to Have been conditional, if the child continue fo long 
eight years old, chargeable. | 
is good. : 1 2 . 5 

Sed non allocatur; for ſuch orders in the very ſame form have 


1. Vent. 48. - on 
Salk. 478. often been allowed; and the words of the order, “ towards mainte- 


x. Cen{t'sP. L. C nance of the child,” imply ſuch a condition. | 


Juſtices have W. B. In caſe of baſtards, complaint is not neceſſary to the 
originaljurHfeie- giving juſtices of the peace juriſdiction, as it is in the caſe of 
tion in baſtardy. | Sh ; 
poor (4): 
Cro. Car. 471. | 
Bulſt. 255. 2. Bulſt. 355. Salk. 122. 1. Stra. q7%. 1 
(a) See Rex v. Greaves, Doug]. 632. and Mr. Conft's edition of Bott's Poor Laws; 
442 to 447. | | ” 
Caſe 51. | Mitchell agninſt Reynolds. | 
A bond condi- THAT the bond was void theſe caſes cited: 2. Hen. 5. 
tioned for re- 3. Levinz, 24. 3. Cro. 208. where if a ſheriff take a bond 
ftraining a man for his execution fees it ſhall be void; but held that a promiſe would 


from the exer- 
iſe of his trade have been good. 


for a certaintime, ON THE OTHER SIDE if was ſaid, that an infant could not, either 


oy þ En by a parol contract or a deed, bind himſelf, even for neceſſaries, 
tered into upon in a ſum certain; for ſhould an infant promiſe to give an unreaſon. 
fair and reaſon- able price for neceſſaries, that would not bind him; and therefore 
able conſidera - it may be ſaid, that the contract of an infant for neceſſaries, quate- . 
on, 1 3 nus a contract, does not bind him any more than his bond would; 
8. C poſt. 130 but only ſince an infant mutt live, as well as a man, the law gives a 
reaſonable price to thoſe who furniſh him with neceſſaries. The 
5 [ 86 ] caſe in the Y ear-Book of Henry the Fifth was but the extrajudicial 
$. C. Fort. 296. Opinion ofa fingle Judge; and then it was a total reſtraint for a 
S. C. 1. Peer. Particular * time, whereas this is but a reſtraint in a particular place. 
Wms. 181. And for the caſe of execution fees, upon the ſtatute of 29. Eliz. c.. 
Cro. Jac. 739- it was to prevent oppreſſion; for the ſheriff might threaten the 
_ * 3 perſons concerned, that he would not let them have the execution 
tracts, 169. Unleſs they would enter into ſuch a bond. 
5. Term Rep. THe JupGEs retained the ſame opinion they had in a former 
rats argument upon this caſe. | 7 
EyRE, 7u/*ice, ſaid, that if the bond was void, the reaſon muſt 
be, becauſe it was malum in fe; and then ſeveral cuſtoms which 
ſtand upon the fame reaſon, and have been adjudged good, will be 
overthrown ; and he was of opinion, that the jury had no more 
power in an aſſumpſit, where the promiſe was certain, to mitigate 
the damages, than they had in caſe of a bond; and if fo, the rea- 
ſon of the difference between bond and afJums/zt, that has been ſo 
much inſiſted on, falls to the ground (a). | 
(a) See ſame caſe, ante 27. and poſt. 130. where the Court deliveted a unanimous 


opinion that the bond was good. | 
Widdrington 


Faſter Term, 11. Queen Anne, In B. R. 


Widdrington againſt Charleton. Caſe 52. 


HIS was an appeal brought by the wife for the murder of her Appeal for mur- 
huſband. 8 | | - der. | 


To which there was a demurrer. a 


REE VES for the appellce inſiſted, that as in the writ the ©?” in 
the word © appellat” was turned up, the writ was inſenſible, and in 
the eye of the law no writ at all. © 


CHESHIRE for the appellant anſwered, that the turning up of the 
« t,“ being no known 5 ſhould go for nothing. 


3. Cro. 182. 467. Mich. 1693. Ball v. Roe. 


Reeves for the appellee then inſiſtedꝭ that there was a diſconti- What ſhall be 
nuance ; for in the exigent the words ©« de morte ſui viri, unde eum conſidered as 2 
« appellat,”” were omitted; and therefore it did not appear that this * 
exigent was ſued out in this action. *[ 87 ] 


* CHESHIRE for the appellant ſaid, that this was an exigent ſued B. R. H. 39. 
out between the fame parties that the capias was; and that there is 2. Bar. K. B. 
no variance between the capias and the exigent, though there is 28. | 
ſomething more contained in the capias than what is in the 1 Stra. 165. 
sxigent.. And upon prayer of cyer of meſne proceſs in this action, 2. Stra. 989. 
this exigent was recited, and thereby admitted to be the exigent 
in this ſuit. He argued further, that this diſcontinuance, if it 
was one, was aided by appearance; and that the difference 
taken, that appearance and pleading-over aids 4 diſcontinuance, 
but not appearance and demurrer, was not law. . Hen. 5. fel. 2. 

2. Cro. 284. Roll. Abr. 789. 4. Co. Rep. Gofſe's Caſe. 1. 
Ventris, 7. | | | 


Aljournatur. 
Rogers againſt Wood. . Caſe 53. 
A RELEASE or A RECOGNIZANCE was pleaded to be, & ante Plea of a releate 
« emanationem ſcire facias.“ | of a recognie 
| zance bad. 


This is naught ; for it might be made before the action was 8 
brought, and the plea true, and then the releaſe is void. 7 : wo — ; 
| | Goleſh. 166. Moore, 469. 
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MICHAELMAS TERM, 
The Eleventh of Queen Anne, 
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The Queen's Bench. 


Sir Thomas Parker, Kut. Chief Juſtice. 

Sir Lyttleton Powys, Kut. 

Sir Robert Eyre, Kut. e Fuſticet. 
Sir Thomas Powys, Kut. | 

Sir Edward Northey, Kut. Attorney General, 
Sir Robert Raymond, Kut. Solicitor General. 


*[ 83] 


* Ruſh againſt Seymour. Caſe 54. 


HE STATUTES OF AMENDMENT extend only to pleadings amendments 
| of record; therefore pleadings, while in paper, are amend- may be made by 
able by common law (a). Anciently, all pleas were or the common 
tenus at THE BAR; and then if any error was ſpied in them, it me wiv the 
Vas preſently amended. Since that cuſtom is changed, the eee 
motion to amend, becauſe all in paper, ſucceeded in the room; 
and it is a motion that the Court cannot refuſe : but they may * re Dig » 
mendment'® 
refuſe it, if the party deſiring it refuſe to pay coſts, or the amend- (A.). 
ment deſired ſhould amount to a new plea. 


(a) See Bondfield v. Milner, 2. Burr, 1098. 
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MICHAELMAS TERM, 
The Eleventh of Queen Anne, 
IN 
The Court of Chancery. 


BEFORE 
Sir Simon Harcourt, Kut. Lord Keeper. 
Fir Thomas Parker, Kut. Chief Juſtice. 
Sr Thomas Trevor, Kut. Chief Juſtice. 
Sir John Powell; Kut. Fuftice. 
Ir John Trevor, Kut. Maſter of the Rolls. 


e 5 [891] 


Radcliffe againſt Roper. Cale 35. 


Tis a caſe of conſequence; Six SMO, H xrcoutT; In thus caſethree 


Lord Keeper, was aſſiſted by SiR THOMAS PARK ER, Points refolved # 
1 Lord Chief Fuftice of the Court. of King's Bench, 81x bl an dl be 
Tuomas TREvoR, Lord Chief Juſtire of Common Pleas, g1ator payment 
PoweLLt;z Judge of the Court of Queen's Bench, and 81x JoHN of debts, furplus 


| TRrEvoR, Maſter of the Rolls, to a Roman Ca- 
| Rs | tholic ; that this 

The caſe in ſubſtance was thus: ſurplus is in na- 

| ture of a real in- 


A Reman Catholic deviſed bis land to four truſtees;two papiſtt and tereſt, and as 
two proteftants; to be ſold for the payment of debts e ; ſuch void, by act 


and by a codicil, amongſt other legacies, he deviſed the remainder, e * 3 
whether in lands or perſonal eſtate, to two papiſts and their heirs. AS; ws 


The queſtion was, Whether this was a good deviſe, ſo as to, IS 
. : f =y : i that act does 
diſinherit the heir at law, being a proteſtant, notwithſtanding the include deviſe. 
II. & 12. Will. 3. c. 4. made for preventing the growth of Reſolved, zdly, 
| popery * h : | ; That a ſubſe- 
: ? quent deviſe to 
For the better underſtanding the force of the argument on each A though A be 
fide the queſtion, it will be proper to premiſe the aforeſaid act. incapable of tak= 
: . 2 3 ing, is a revoca- 
tion of a precedent deviſe to B. 8. C. paſt. 230.—8. C. 9. Mod. 167. 182. 3. C. 2. 19 Ab. 508. 
592. 620. 77 8. C. 1. Bro. P. C. 450. R 
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RADCLIFFE. 


Michaelmas Term, 11. Queen Anne, In Chancery, 


By the faid act it is provided, That from and after the twenty. 
« ninth day of September 1700, if any perſon educated in the popiſh 
“religion, or profeſſing the fame, ſhall not, within fix months after 
« he of ſhe thall attain the age of eighteen, take the oaths of, & c. 

and ſubſcribe, &c. every ſuch perſon ſhall, in reſpect of him or 
& herſelf only, and not to or in reſpect of any of his or her heirs or 
« poſterity, be diſabled and made incapable to inherit or take by 
« deſcent, deviſe, or limitation, in * poſſeſſion, reverſion, or 
« remainder, any lands, tenements, or hereditaments ; and that 
ce during the life of ſuch perſon, or until he or the do take the ſaid 
ce oaths, and ſubſcribe, &c. the next of his or her kindred, which 
ce ſhall be a proteſtent, ſhall have and enjoy the ſaid lands, tene- 


e ments, and hereditaments, without being accountable for the 


c profits by him or her received during ſuch enjoyment thereof 
< as aforeſaid ; but in caſe of any wilful waite committed on, &c. 
de by the perſon fo having or enjoying the ſame, &c. the party 
« Gifabled, his or her & ecutors and adminiſtrators, ſhall recover 
<« treble damages for the fame, &. And that from and after the 


c tenth, day of April 1500, every papiſt, or perſon making pro- 


« feflion of the popiſh religion, ſhall be diſabled, and is hereby 
% made incapable, to purchaſe, either in his or her own name, or 
<« in the name of any other perſon or perſons, to his or her uſe, or 
« in truſt for him or her, any manors, lands, profits out of lands, 
<« tenements, rents, terms or hereditaments ; and that all and 
„ fingular eſtates, terms, and any other intereſts or profits what- 
*« foever- out of lands, from and after the ſaid tenth of April to 
*© be made, ſuffered, or done, to or for the uſe of behoof of any 
« ſuch perſon or perſons, or upon any truſt or confidence, mediately 
< or immediately, to or for the benefit ar relief of any ſuch perſon 


«. or perſons, ſhall be utterly void and of none effect, to all entents, 


« conſtructions, and purpoſes, whatſoever (a).“ 


IT was ARGUED in favorr of the deviſe, that there was nothing 
in the act to prevent papiſts from felling their lands; but the 
deſign of the act was rather to oblige them to ſell, and turn their 
real into perfonal eſtate; for the continuance of ancient ſeats in 
the hands of papiſts was eſteemed the chief bulwark and ſupport of 
popery, thither reſorting jeſuits, &c. * If a Roman Catholic may 
fel}, he may certainly give away the money ariſing from the ſale to 
a Catholic. If now a papiit may do this in his life-time, why may 
he not, as to the reafon of the thing, appoint this to be done by 
truſtees after his death ? If it be objected, that though the eſtate, 
being by the will appointed to be fold, muſt be in common- law 
looked upon as pertonal eſtate, yet it is land in equity, becauſe it is 


a known rule in equity, that the reſiduary legatees may come into 
the court of chancery, and pray that they may have the land, upon 
their paying the debts and legacies for payment of which the land 


was to be fold. It may be anſwered, that it a perſon has his liberty 


to take either land or money, the Court will not compel him to 


$ () But ſee 28. Ces 3. c. 60. 33 
e take 


Michaeimas Term, 11. Queen Anne, In Chancery. 


lake the land; for where then would be his liberty? Beſides, * 


for the Court, as this caſe is, to decree him the land, were to 
take from him what the law allows him to take and enjoy, and 
give him that which an act of parliament diſables him from taking, 
and conſequently would altogether overturn the will of the teſtator. 
Neither is this the only caſe where this rule of equity may happen 
to fail; for ſuppoſe the ſurplus were deviſed to an alien, whom the 
law diſables to take land, ſhall this Court decree him the land, that 
which the law will not ſuffer him to enjoy? Should this be eſteem- 
ed as a real eſtate, it would follow that a Ronian Catholic could 
not charge his lands with portions for younger children of his own 
perſuaſion, or payment of his popiſh creditors 3 becauſe, by the 
ſame rule of equity; if the land wete but ſufficient for the payment 
of debts, &c. the creditor might come into a court of equity and 
pray the ſame thing. If it be objected, that the teſtator, himſelf 
calls it land, for in the codicil he deviſes the remainder, © whether 
& in lands, &c.; it æ may be anſwered, that this was but the flou- 
Tiſh of a lawyer's pen, and that if the will were complied with,; 
there could be no remainder of any real eſtate. | | 


Thus far it was argued; upon ſuppoſition that a Roman Catholic 
was, by this act of parliament, difabled from deviſing real eſtates 
to a papiſt ; but that he was not, it was argued to this effect: 
That this act of pattiament, as to the firſt clauſe of it which reſpects 
thoſe under the age of eighteen, did not crgate af abſolute, but 4 
conditional diſability only, v7z. if after the age of eighteen he did 
not do ſo and fo, &c. ; and if he did not, it did not even then 
create a total and abfolute difability, but only made quai a ſequeſ- 
tration of the profits during life, or non-compliance. Then comes 

the ſecond claufe; which creates in every papiſt an abſolute dif- 
ability to purchaſe lands, &c. It is true, that, ſpeaking as a com- 
mon lawyer, the word © purchaſe“ ftands oppofed to © deſcent 5? 
fo that whatever eftate a man does not come to by deſcent, he does 
dy purchaſe, and then purchaſe neceſſarily includes deviſe. But it 


is not always taken in ſuch a comprehenſive ſenſe; and even in 


this court, the word © purchafe” is frequently ufed by way f 
contradiſtinction to voluntary ſettlements. And that it is here to 
de underſtood in the vulgar and more common acceptation of the 
word, appears from the former claufe, reſpecting infants ; where 
the act makes uſe of the words © devife, limitation, and deſcent.” 
Now had they underſtood the word © purchafe” in the legal 
acceptation, that word alone might have ſupplied the place both 
of limitation and deviſe. Beſides, the words in the act immedi- 


age 
Ropes. 


1921 


ately ſubſequent to purchaſe, wiz. ** in his name, or to his uſe, &c.“ 


| ſeem to reſtrain and confine the word © purchaſe” to ſome act 
to be done by the party to whom the eſtate moves, and not from 
whom. And then for the third and laſt clauſe, wiz. © that all 
e and ſingular eſtates, terms, and other intereſts or profits wnat- 


« ſoever out of lands, from and after the tenth of April, to be made, ; 


« ſuffered, or done, &c.; this clauſe ſhall not make a deviſee a 


purchaſer, becauſe it is not 1 clauſe, but explanatory 
| | 4- "ME 
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Michaelmas Term, 11. Queen Anne, In C hancery. 


| Raperryrm of the foregoing; the word © ſuch” plainly coupling it ts © that, 


to which it was on!y the addition of a penalty. For the preceding 
clauſe incapacitating a papiſt to purchaſe, it might be aſked, But 
what if he ſhould ? Then comes this clauſe, and anſwers the 
queſtion, ſaying, it ſhould be void. To underſtand this clauſe in 


another manner were to {et one part of the act at variance with the 


other. For whereas the firſt clauſe creates but a conditional diſ- 
ability of taking by deviſe, viz. if they do not fo and fo, after the 
age of eighteen, &c. this clauſe thus underſtood makes an abſolute 
one. — All this was ſtrengthened by obſerving, that penal laws muſt 
receive the moit mild and favourable interpretation. 


Ox ThE $1DE of the proteflant heir at Jaw it was inſiſted, that 
this was a real deviſe, or a deviſe of land. For as to the objection, 
that this Court could not, in this cafe, decree the land to the reſi- 


duary legatee, becauſe that would he for this Court to decree him 


what he is by this act unqualified for enjoying; it was anſwered, 
that before this act of parliament it would have been land in 
equity ; and ſurely it cannot be pretended that there is anything in 
the act to alter it. It would be very ſtrange if this Court ſhould, 
after an act of parliament made for the preventing the growth of 
popery, make-one rule for a proteſtant, and another in favour of a 


papiſt, and look upon tae * ſame deviſe as real if made to a pro. 


teſtant, but as perſonal if to a papiſt. As for the caſe put, of 
remainder to an alien; it was anſwered, that an alien may take, but 
not for his own advantage, but that of the crown, who, in that caſe, 
would have the land. Land would even, at common law, paſs by 
the words © profits out of land; but here the teſtator hiniſelſ, 
in his codicil, calls it land, which males it a ſtronger caſe; and 
then the word “ remainder,” which imports a fee, according to 
Lutwyche, 762. and makes it go to the heirs, not to the executors, 
ſhews, that it has the nature of a real eſtate, and was eſtcemed of 
as ſuch by the teſtator. As for the objection, that this would fall 
hard upon younger children and creditors of papiſts; it was 


2nfwered, that the deſign of the act was to lay difficulties upon 


Roman Catholics. And beſides, this cafe differs from that, becauſe 
it was here the caſe of a reſiduary legatee; and whether as to 
creditors and younger children it might not be conſidered as perſo- 
nal eſtate, though real to the reſiduary legatee; and whether be- 
cauſe the reſiduary legatees might pray to have the land, the cre- 
ditors might do ſo tœo, the Countcl of the fame fide differed in 
opinion. | 

And becauſe the Counfel for the proteſtant truſtees had argued, 
that if the deviſe was void as to the popith truſtees; the whole 
ſhould go to them, Fr was URGED by the Counſel for the 


proteſtant heir at Jaw, that the codicil was a revocation of the will. 


And to this purpoſe x. Roll. Abr. 614. was cited, where land is 
deviſed to one, and after the fame land is deviſed to the poor of the 
parith, who arc incapable of taking; and it was held, notwithſtand- 
ing, the laſt deviſe was a revocation of the former. 
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Michaelmas Term, 11. Queen Anne, In Chancery. 


As to the act of parliament, that a papiſt was diſabled by it from 
W tiking land by deviſe, 1 WAS ARGUED, * from the defign of the 
act in general; which would be wholly vain, and by no means 
anſwer the end it was deſigned for, unleſs this interpretation was 


951 


RArctirrs 
againfs 
Ror zz. 


ut upon it. Proteſtant heirs of popiſh anceſtors will be always 


diſinherited; and it will be very eaſy to conceal a gift under a 
deviſe 3 one need only ſuppoſe a papiſt makes his will, and enters 
into a bond not to revoke it. It ſeems ſtrange to imagine the 
5 legiſlators intended to leave Roman Catholics free to take land by 
& deviſe, a way that coſts them nothing, and tie them up from taking 
hund by purchaſe, a way in which they are to pay a valuable conſi- 
deration for it. It had been a more reaſonable intention to have 
mcapacitated the papiſts from taking land this way, of all others. 
For making a will is a ſerious act, done often in extremis, at a time 
when men are more than ordinarily folicitous ſo to diſpoſe of their 


poſſeſſions, as they think, and will be told, at leaſt, by their prieſt, 


is moſt for the good of their ſouls, viz. to thoſe of their own com- 
munion, Unleſs this interpretation prevails, grown papiſts will be 
in a better condition than thoſe under age, which ſurely was never 
the intention of the law=-makers. | 
As for its being a penal ſtatute ; the queſtion is not about ex- 
tending penalties, but whether the act ſhall not be in a manner 
uſcleſs. Beſides, penal laws made for the preventing public miſ- 


5 chiefs, have been, and may be, extended. As the ſtatute of x. 


1. Rich. 2. that gives an action of eſcape againſt the warden of the 
Fleet only, extended, by equity, to all gaolers whatever. Sta- 
tute of petty-treaſon for a fervant to kill his maſter, extended to a 
miſtreſs. . | | 

The word “ purchaſe” in a legal ſenſe includes deviſe z and 
legiſlators may well be ſuppoſed to be acquainted with the legal 
import of words. : | 


* But the third clauſe was that relied upon, which (it was faid) 
was not explanatory, but an independent clauſe, referring to thoſe 
above the age of eighteen. For as for the word “ ſuch,” that did 
not make it explanatory of the preceding clauſe, but only referred 
it to the perſons ſpoken of before, vi. perſons profeſſing the popiſh 
religion. And beſides, it has a new commencement, a plain mark 
of its being a new independent clauſe. But ſuppoſing it an expla- 
natory one, certainly the precedent clauſe is to be governed by the 
explanatory one, and not vice verſa, And, without doubt, the 
words in the third clauſe do include deviſe z for the words © pro- 
„fits out of lands” may be conſtrued of profits ariſing from 
fale, as well as continuing profits. Certainly a deviſe to a papift 
will falt under theſe words, © eſtates, terms, intereſts, &c.” to be 
made, done, or ſuffered, to the uſe, benefit, and relief of papiſts. 


Nor E, It was faid, that a purchaſe for a valuable conſideration 
could not be included under the word relief,” becauſe the worth 
being paid, it could not be deemed any relief ; contra of a will. 

In Eaſber Term, in the thirteenth year of Queen Anne, this cauſe 
came on again in the houſe of lords, 
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MICHAELMAS TERM, 
The Eleventh of Queen Anne, 5 | 
IN | 


The Queen's Bench. 


Fir Thomas Parker, Kut. Chief Juſtice. 
Str Lyttleton Powys, Knt. | | 
Sir Rober t Eyre, Kut. 5 _— Tuſtices. . 
Sir Thomas Powys, Kut. | | 
Sir Edward Northey, Kut. Attorney General. | 
Fr Robert Raymond, Kut. Solicitor General. 


2 8 . —_ _ 3 | 
Lord Lanſdown's Caſe. Caſe 50. 
= >TAHIS wis an ejectment brought by three coheirs againſt A codieil duly 
| Lord Lanſdotun. 2 _ 
| a defign to the 


Upon a trial at bar, two points aroſe; which at length came to republication cf 


be found ſpecially, as appears from the following notes of what eee = 
8 paſſed at the trial at bar. | £ tte will, al- 
though the will 


The Earl of Bath, the common anceſtor, made his will, dated e 
the twenty- fourth of October 1684, under which will Lord Lanſ- eb ; 
| down claims: This will was afterwards, in the year 1696, revoked to 29. Car. 2. 
by act in law, as to all the teal eſtate deviſed by it, but not as to c. 3. 
| the perſonal. © * Some years afterwards, the teſtator told Mr. * [ 97 }]- 
8 Nichols, who was then in the ſame coach with him, that he de- „ ( ge R. 
W fizncd to republiſh hie will; and the day afterwards, in the pre- 177. = 
ſence of ſeveral people, he brought with him his will in one hand, 3. & cited 
and two codicils of the fame import in the other, and ſaid, hig Comy. Rep. 
je my will, by which I have ſettled my eſtate; and hir I deſign 384. 
| * 2s a codicil to my will, to be taken as part and parcel thereof.*? 
Then the codicils were duly executed, according to the ſtatute 
| 29. Car. 2. C. 3. of Frauds and Perjuries; and tne will and one 
| cudici] were ſealed up in one paper, with the Earl of Bath's ſeal, 
and the other codici! in another paper, with the ſame ſeal; and 
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theſe papers were, after his death, produced by thoſe with who 
they were depoſited. Neither the will nor the codicil were read 


at the time of republication. But in the codicil he took notice g 1 
his will in the following manner: © WHEREAS I made my wil | tt 
« jn 1684, which I do not intend wholly to revoke; but in te. | 
& fpeR of many alterations ſince happening, &c.” | 
The queſtion was, Whether this amounted to a repiiblication a 1 
his will, the will not being fealed and ſubſcribed, as the ſtatute U 
29. Car. 2. c. 3. requires ? ER . 4 
Tag Counstr for the plaintiff, before it was found ſpecial), v 
ſpoke to this point to this purpoſe:— When the will was revoked, 2 
it became a mere ſcroll; a paper, indeed, in which there v; * 
writing, but of no force, and no more capable of becoming a will e 
than any other paper whatever. It was held (a), even before the 
ſtatute of Frauds and Perjuries, that the inſerting of a new legacy, F 
or the making another executor, did not amount to a new publi: 


. *[g8] 


eſtate (e). 


publ. catzon cf the will, they not being and publiſhed in the preſence. of three 


holds up a paper, and ſays, © this is my will;“ and it was held 


cation. It appears from the caſe of Sir Litton Strode v. Lac 
Falkland (b), that the making a codicil, guatenus a codicil, is ng 
new publication; for in that caſe, a man by his will deviſes « 20 
« his lands ;” afterwards he purchaſes other lands, and after that 
he makes a new codicil to his will, executed according to the ſta- 
tute of Frauds and Perjuries; and whether this was a new publi. 
cation of his will, ſo as to take in the lands after purchaſed, was 
the queſtion ; and it was reſolved by LoRD Cow PER, Chief Fu 
tice TREVOR, and Judge TRACY, that it was not; for ſince the 
ſtatute of Frauds, the fame forms are neceſſary to the republiſhing 
of a will, as to the firſt making: In Trevanion's Caſe (c), 2 man 


that theſe 'words did not make it his will, becauſe it was not read; 
and this before the ſtatute of Frauds. No parol deelaration refer- 
Ting to a paper in writing, would make a republication, even be- 
fore the ſtatute of Frauds. This is plain from the eaſe of Bret v. 
Rigaen (d). And here is nothing pretended in writing, that im- 
ports a republication ; for as for the words in the codicil, no one 
that reads them can think they do: and for the parol declaration; 
it was literally true; for it remained a will; as to his perſona 


(s) 1. Roll. Abr. 618. a devife of lands ſhall not be good; 
(6) 2. Vern. 625. 722. 3. Chan. Acherley v. Vernon, Comy. Rep. 383. 
Rep. 90. Powel on Deviſes 669. But ſee Abney v. Miller, 2. Atk. 599. 
(c) | Martin v. Savage, 5. Mod, 58. Gibſon 
(4) Plowd. 342. 5 | v. Montford, 1. Vezey, 485. Acherley 
(e) It is ſaid, that THz Cob held, b. Vernon, Comy. Rep. 581.5 in which 
that the making of the codicil was no re- laſt caſe it is held, that a codicil ſigned 


axed together. Simpſon v. Hernby, w:tneffes, is a republication of the wil, 
Prec. Chan. 441. S. C. Gilb. E. R. and that both make but one will. 8. C. 
1156. 120. S. C. 2. Vern. 722. and 3. Bro. P. C. 107. See alſo Carlton . 
becauſe fince 29. Car. 2. c. 3. there ſhall Griffith, 1. Burr. 554. Pollen v. Pollen, 
be no republication by inipl.catior, but 1. Vezcy, 437. 442 

the will nuſt be re- executed; otherwiſe 5 


Tur 


E 2. S. 


. Molineuæ (d); where it is held, that if a will refer to a thing in 
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THE SECOND POINT was, that ſuppoſing the will republiſhed, If a deviſe be 


e i | ö made to A. in 
yet it could convey no title to the defendant, becauſe he claims as ee 


que male to the deviſee in tail, Bernard Granville, who died, living , die in che lite 


tte teſtator; and therefore it was a lapſed legacy (a). a eee 
1 is onini | a cod:cil, repub- 
Tas CouRT was of this opinion. | „ pu x 


. 3 - | wife 7 = does not enable 
But THE CoUNSEL inſiſting that this was a deviſe in tail, and CE Do 


herein different from the caſe of Bret u. Rigden (b); and that in {qu 
"is will the teſtator declares, that he ſo deviſed it © for the pre- de; the devile.. 


& ſervation of his name and family;” and that the republication 


was after the teſtator * Knew of the death of Bernard Granville, [99 
and therefore could not intend that Bernard, who was dead, ſhould | 


uke; and defiring, upon their reputation, a ſpecial verdict, it was 


granted (c « 


Tuk CouNnsEL for Lord Lanſdewn offered in evidence parol Parol declara- 


& declarations of the teſtator, that it was his intention the iſſue male tions not to be 


W {ould take by the will. | _ as — 
: Tux COUNSEL for the plaintiFF oppoſed this z 8 =_— _ — 
And refuſed by THE COURT, | common law. 


2. Vern. 98. 


Norz, The caſes quoted as to this purpoſe were, Molineur ur 


writing, it is altogether as good as if the writing referred to were 
inſerted in the will verbatim but that it is otherwiſe where the 
will refers to à parol declaration; for no regard is to be given to 
it, though it is referred to by the will (e). In the caſe of Little- 


bury v. Buckley H, which was to this purpoſe, a rule had obtained 


in equity, that where there are ſpecific legacies, and no reſiduary 
legatee, that there the reſiduum ſhould be divided according to the 


ſtatute of Diſtributions, contrary to the common law, which gives 


(c) The Ear! of Bath, after taking point, that the beirs male of Berna-d 


| notice in this will, that his lands were Granville could not take, no more that, 


ſettled upon his ſons Charles and Foby in in the caſe of Steed v Burier, 2. Mod. 

tail male, deviſed, and in caſe my ſons 313. a grandſon could take as ſon by the 

e ſhall have no iſſue, then for the pre- republication of the will ſubſequent to 

« ſervation of my name and family, I the death ot the fon : Simpſon v. Hornby, 

« deviſe my ſaĩd lands unto my hrother Prec. Chan. 441. See alſo the caſe of 

* Bernard Granwille, and the heirs male Turner g. Kett, where it is determined, 

« of his body iſſuing;“ and Bernard that if A. deviſe to F. and the heirs of 

died in the life of the teſtator, leaving her body, and for default of ſuch iſſue, 

iſſue Lord Lanſdown, the defendant. then over; and H. die in the life-time 

Comy. Rep. 384. | of A.; and then A. by a codicil confirm 
(% Plowd. 342. | his will; that the heir of B. takes no- 
(e) Cafes cited in reſpe@ to this ſecond thing, though it appear that A knew of 

point, were Fuller v. Fuller, Cro. Eliz. the death of B. and of the birth of her 

422. which caſe is alſo taken notice of in ſon, before he made the codicil. 4. Term 

Mod. Rep. Steed v. Burier, in which Rep. 601. | 

cafe, reſolved by both Courts, that there (d) Cro. Jac. 

is no difference between a deviſe in fee () Sce2. Leon. 70. Cheney's Caſe 

and in tail, as to this purpoſe. No rx 5. Co. . and Bertie v. Falkland, before 

te tbe former edition. — It is ſaid, that the - Lord Somers. 2. | 2 

our were clegr in their opinion on this SS 


it 


n _ 
9 RR 


1 
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wel Lox> it to the executor : now here the Court received parol evidencets 8 * 
114 LzxsDowN's prove it to have been the intention of the teſtacor, that the exec,, t 
i Cast. tor ſhould have the reuum; and that it ſhould not be divide MR ) 
! : 2. Vern. 648. But the reaſon why the Court did this, is expreſsly aſſigned to be, K 
bn: 737e | becauſe it was in afirmance of the common law; whereas hee ” 
{he SEPT the evidence is offered in contradiction to the common law, iz, t 
Hob [C100] to enable à the iſſue to take by purchaſe, who by rules of comma 
1 law was to take by limitatien. This point was likewiſe fully ſt. WR t 
£30 tled in the caſe of Litton v. Faitland (a), that went through the 7 
HH houſe of lords. It was obſerved, that moſt of theſe cafes, beg t 
. before the ſtatute of Frauds and Perjuries, ſtood only upon te WW | 
x ſtatute for Wills in writing, and muft receive an additional fore 1 


from the ſtatute of Frauds. Indeed if a man devife an eſtate to hi; 
fon John, and there are two ſons of that name, or if a man devise 
the manor of Dale, and there are two of that name; parol eri. 
dence ſhall be allowed to explain which of the two the teſtator 
meant. The reaſon of the law in this point is clear and ſtrong 
for if parol evidence be once allowed to explain a will, and giveit 
another ſenſe than what can be collected from the words of the 
e. Vem. 593. will ſtanding alone, what purchaſer under a will can be ſafe? or 
- what lawyer can give his opinion upon a point that depends upon; 
will (5), | „ 


A ſpecial verdict was found (c). 


Mutt. 4 2444 


—— 
1 4 


2 
\ 
17 
$81 
133 
38; 
8 * 
US; 


CCC 


. T. 240. Coote v. Boyd, 2. Pro 


(a) 2. Vern. 624, 625. N 

(5) See Raſhfield Careleſs, 9. Mod. 9. C. C. 525. Clinton 2. Hooper, 3. Bro. 
2. Peer Wms. 158. Petit 2. Smith, C. C. 201. Hornſey v. Finch, 4. Bro. 
1. Peer Wms. 7. Granville g. Beaufort, C. C. 239. | | 


1. Peer Wms. 114. Lake v. Lake, (e). This caſe was afterwards aere:d 
And. 126. Brown v. Sclwin, Caſes between the parties, Prec. Chan. 441, 


Caſe 57. The Queen againſt The Borough of Aldborough. 


Tre taking ze FJ HIS was a mandamns to the mayor and burgeſſes of Ali; 

fecramear pur- rough, commanding them to reſtore one Spar haut to the of 

ſvant to the 13. fice of capital burgeis of taat borough. EL, As 
1 ; : ; . . . 2 

2 precedentqua- To this they return, for cauſe of not obeying the writ, that he 

Lhcaticn to be- had not taken the ſacrament within a year before the election, ac- 


ing elected a cording to the ſtatute of 13. Car. 2. c. 2. (a). 
burgeis ol a cor- ü 


poration, SR JAMES MovuNTAGU objectęd to the return, that the act of 
13. Car. 2. c. 2. as to taking the ſacrament, was only directory; as 
to the electors, what fort of man they ſhould chooſe, and did not 

* [ 101 1 mak a nullity of the office.“ And to maintain this point, the 
caſe of The King v. Larwozd (Y) was quoted, which was an infor- 

mation againſt Larꝛbocd for not taking upon him the office of ſherif 


2) See The Queen v. The Corpora- Skin. 574. Carth. 306. Holt, 555. 
tion of Buckingham, poit. 173, _ Comb. 315. 2. Vent. 248. 12. Mod. 
(5) Filæy Term, 6. Vill. 3. 1. Salk. 67, 1. Ld. Ray. 29. | 
168. 3. Salk. 134. 4. Nod. 265. 3 7 : 
0; 


Michaelmas Term, 11. Queen Anne, In B. R. 


of the city ef Norwich, of which office he was capable; he pleaded Tux Quzzx 

to the information, that he had not taken the ſacrament within a 8 again} 

ear, &c. and ſo was incapable; demurrer, and judgment on the HE 5 
nde of the information. This is a caſe in point; for whether the ALDBoROUGR, = 
not receiving the ſacrament created an incapacity, was the founda- EINE EOS. 


tion of the demurrer. 


Tar CouRT. This interpretation of the act was never offered 
to any Court before the caſe of Rex v. I hiteborn (a); and ſhould 
it prevail, the act would ſignify very little. As to the authority of 
the caſe of The King v. Larw3od, it amounts to no more than this, 
that a man ſhall not defend one crime by another, viz. his not 
taking upon him the office, by his not receiving the facrament (5). 


A SECOND OBJECTION to this return was, that it did not ſhew Stat. 13. Car. * . 
that this corporation was in being at the time when this act was —_—_ to a 
2 i 10NS 
made. | | OO cr-ated beiore 
Sed non allocatur e for the act extends to all corporations created and after that 
before and after. 2. Ventris 243. . act. 


A THIRD OBJECTION to this return was, that it did not ap- The return to a 
pear that the perſon was ſummoned to ſay what he could for him- 74am, that 
{ll . | — fr 

To THis it was anſwered, that this return amounted to a ſpe- crament, ought 
cial non electus, which muſt be as good as a general one, becauſe to ſhew that he 
it did imply it; and to prove a general non electus would have been “ 8 
2 good return, theſe authorities were quoted: Dunch v. The City * 
f Norwich (c), where the return was non debits mode electus; and Vide Salk. 436. 
held there indeed, that the debito modo was ® wrong, becauſe it made * [ 102 ] | 
the party a judge of the legality of the choice; but without that | 
the return had been good. In Farrington's Caſe (d), the return ; 
was nunguam fit electus et perfetius ; and leave was given to 
amend the return, by ſtriking the perfectus out. | 


PaRKER, Chief Fuſtice. I think it very proper a corporation 
ould hear a man before they expe] him. There can be no in- 
convenience in holding corporations to this, for it can only keep 
thoſe in that are qualified to ſtay in: and if corporations will un- 
juſtly, after hearing, expel men, it aggravates the fault, becauſe 

done againſt knowledge. It is true, the party has an action to be 
reſtored; but then, in the mean time, he is wrongtully kept out. 


PowELL, Juſtice. It is very reaſonable that corporations ſhall 
do this; but whether by law we can oblige them to it, is the 
queſtion. If a general non electus had been a good return, why 
aot that which amounts to a ſpecial non elettus ? Surely the adding 
the reaſon does not make the return worſe. n 


No opinion given in this point. 


2 b 
* 


(a) Ante, 64. | (c) Eaſter Term 1706. 1 Sid. 209, 
(4) See ſtatute 5. Geo. 1. c. 6. and reported likewiſe 1. Keb. 716. 4 
the caſe of Harriſon v. Evans, Cowp. "(43 1. Show. 7 57 
393 huis. Kydon Corporations, 352.35% | | | 
RE Ws TER Parker ; 
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Caſt 8. - © Parker again Lilly. 


eee af. A MAN aſſigns his bond to B. B. ſucs this bond in the nang 
3 og of the aſſignor, and has judgment. On a writ of error 


{ee nee brought, the judgment is affirmed; and after execution is taken 
<uarrant of attor.. Out, but before it was returned, the aſſignor gives a warrant of 
zey to acknow- attorney to confeſs ſatisfaction upon record, which is accordingly 
ledge fatisfac- done, and upon this @ ſuperſedeas is. taken out to ſtop the exe- 
tion uponrecord, cution. . | | | 
this is rehevable | ; 
ealyinchancery. It was moved to ſet aſide the ſuperſedeas, & becauſe after aſſign- 
* | 103 ment the Court will not ſuffer the aſſignor to give a warrant of at- 

8. C. 2. Eq. Abr. torney to acknowledge ſatisfaction; and for this 1. Keble, 804, 
343» was quoted. | | | 


But, as to this, it was ſaid, that the aſſignment was matter of 
equity, and was more proper for chancery than for this court; 
and a late caſe was quoted in the common pleas, where a bond 
was taken in truſt for another, and the obligee dying while the ſuit 

upon this bond pended, it was held that the ge/?uy gue truſt could 
not go on in the action, becauſe this Court could nott ake notice of 
the truſt, or of any other plaintiff than who appeared to be ſo upon 
record. Od CD 


And of this opinion was THE COURT, 


Whether after IT was FURTHER INSISTED, in favour of the motion, that 
1 1 = after execution was gone out, it was not regular to grant a fuper- 
ſuc without a ſedeas Without a Judge's hand, „„ 


. TRR Covkrt took time to inquire into the practice, 


Caſe 59. Ongly agalnſt Peed. 


A deviſe to 4 | | | | | 
* was A WRIT OF ERROR out bad the common 
 thers ſucceſſive, is | | ES 5 8 9 5 
| = frag dag Tux CASE was no more than this; A man deviſed his land to 


hw directs A. and his brothers ſucceſſive z but not to be entered upon or en- 
who mall take joyed by any of them until after marriage. A. was by the ver- 
fern. dict found to be the eldeſt brother: and, Whethep this will was 
S. C. 2. Id. void by reaſon of the uncertainty who ſhould take? was the 
| Ray. r3z2. queſtion. ; > | 
Se. 2. Eq. Abr. 
333. Tut Copn were all of opinion, that the will was a good will, 
Scomy. Rep. and certain enough; for being in the caſe of brothers, the com- 
S. C. 8. Viner, mon law was a guide to the expoſition of the word ©« ſucceſſmi," 
49. Iz. that the eldeſt ſhould, after his * marriage, enjoy it firſt for his 
4. Burn E. L. life, then the ſecond, and then the third; eſpecially when he who 
_ was named in the will, is by the yerdict found to be the oldeſt bro- 


*f 104] ou 
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ther: had the deviſe been to A. B. and C. to take ſrcetſi it Onxers | 


mw have been void for the uncertainty (a). gran, 


(a) The caſes quoted i in the argument Moor, 636. bebe e e Stiles, 
were, Windſmore v. Hobart, Hob. 313. 434. Bate v. Amherſt, Raym. 82. and 
S. C. Cro. Eliz. 57. S. C. Godb. 51. Co. Litt. 377. Nor to former edition, 


$. C. Hutton, 87. Mellow v. May, 


Sawkill againſt Warman. | Caſe fo. 


1 was an inſimul computd/ſet : the count upon which thi When the plea 
queſtion aroſe was, that upon an account taken the ninth of ſhould os aFio 
Fanuary, the defendant appearing to be indebted to the plaintiff in 2 _—_ infra 
the ſum of one hundred and fifty pounds, promiſed * upon of an oſſumpfir. | 


the thirtieth of January. 


The defendant pleaded non aſſumpſit iure ſex annos. 
To this it was demurred, becauſe the fix years are to be com- 
zuted from the time of the performance, and not of the promiſe ; 
and therefore this plea might be true, and yet the plaintiff not 
barred by ſtatute of Limitations 3 and therefore the ies ſhould 
have been actis non accrevit infra ſex annos. | 


And of that opinion was THE COURT. 


In Hilary Term following there was another caſe, parallel in 
omnibus (a). | N 


| (4) See the e Nee 274. 1. Mod. 89. Could e. Penatea, 
3 „ 2. Ld. Ray. 838. | 


The Queen geainft T be Inhabitants of Ware., Caſe 61. 


N Tawny's Cafe (a), which does not materially differ from this, A rate cannot be 
the queſtion was, Whether a rate might be made to reimburſe made to, reim- 

an overſeer of a former year? and reſolved it could not; and upon burſe anoverſeer 

this ground, that the preſent inhabitants are by law bound only to rel meat 

the maintenance of the preſent poor ; for at that rate nobody that — 

comes into a "—_ can tell what he is to truſt to (5). — he gry > 


8. C. Foley, 10. S. C. 1. Bott P. L. 272. 


a) Salk. 531. Ia. RP 1011. Mr. Conſt's edit, of Bott's Poor Lawn 
- 6. Mod. 98. 274. 5 
0 Se 27. . e 51. fin., and 
Lg | 1 
* The Company of Stationers againſt Partridge. Caſe 62. 


| HIS was a point of law, directed out of the court of chancery, The Company | 
for the opinion of the Judges of the court of king's bench. of Srationers has 
not an excluſive 


Fight to print almanacks.—S. C. 2, Chan. Caſes, 66. 6, 2. Show. 258. 2. Bl. R | 
gy om » 66. 76. 93. 5 ep. 1004. 


Vor. X. | H TER | 


Tur 


Courany or 
STATIONERS 


againſt 


PaARTRIDGE. 


*\1c6 ] 
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THE QUESTION was, Whether the grant of the crown, to the 
Company of Stationers, to have the ſole printing of a/manacks, pro. 
vided they were licenſed by the archbiſhop of Canterbury and biſhoy 
of London, were a good grant; or void, becauſe againſt the liberty 
„„ 3 | 

Ir was ARGUED again/? the patent, that printing was a hand. 
craft trade, and therefore no more to be reſtrained than other 
trades ; for to ſay that the crown has a power over all trades, that 


may prove malum per accidens, would carry the prerogative of the 


crown nobody knows whither. Where the crown bas no rightef 
copy, it cannot appropriate the printing to particular perſons ; but 
where the crown has a right to the copy, there it may; as in the 


caſe of the tranſlation of the Engliſb Bible, and the Year-Bogks, 


The king has an intereſt in the Statute Book (a); and the fame 
may be ſaid of the Boat of Common Prayer. In Seymour”s Caſe () 
it is indeed faid, that an a/manack is but a copy of the calendar, out 
of the Book of Common Prayer. In anſwer to this, res altii; 
repetenda, before the Reformation, the Book of Common Prayer 
was ſubject to the alteration of THE ORDINARY ; and there were 
almoſt as many Common Prayer Books as dioceſes, as appears from 
Limuocd (c). Every biſhop had the appointing of the feaſts that 
were to be obſerved in his own church and diocefe. In the Har- 
Back of Henry the Seventh (d) it is ſaid, that the * calendar is of no 
authority. So that before the Reformation, the calendar could be 
no creature of State; and as for the almanack's being ſaid to bez 
copy of the calendar, there is no reafon for it; indeed both are 
regitters of time, the one for prophane, and the other for ſacred 
ules. Then it was argued, that THE PATENT was void, becauſe 
:ntroduRory of a monopoly. Monopolies are faid to be contrary to 
MacNa CHaRTA (e). The liberty of the ſubject was precarious 
before MAGNA CHARTA {f). That ftatute does not annul mo- 
nopolies then in being, but prevented any more. A grant to 
make all playing-cards, has been adjudged to be a monopoly (g). 


IT was ARGUED for the patent, that the crown had a peculiar 
right and intereſt in the Book of Common Prayer, and conſe- 
quently in the calendar, which is a part of it; and the making 
ſome additions to it, ſhall not deveſt the crown of their intereſt 
in it. Since the art of printing was found out, it has been more 
under the care of the crown than any otherart whatſoeyer. FiRsT, 


Becauſe it was an art introduced by the care of the crown; fo ſaid 


in Carter's Caſe (h), which gives the crown a property in the 
trade. SECONDLY, Becauie of the greatneſs of the inconvenience 
that may redound to the public from the mifmanagement of the 


(a) See the caſe of the Stationers (o) 2. Inſt. 47. See alſo Regiſter, 103 


Company, 2. Chan. Caſes, 76. 107. about monopolies. 
(5) 1. Mod. 256. 5 (f) Moor, 674. 

(] Lin. Oxford edition, 103. (e)] Darcy v. Allen, 3. Mod. 76. 
(4) 9. Ho: 7. pl. 14. (5) 2. Keb. 731. 


pres. 


e Mg BS, ww, co, PR. xd 


V 
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preſs (a). On a controverſy about the printing of Rolle”'s Abridg- 
ment, it was decreed in chancery in favour of the patentees, and 
this decree was confirmed in the houſe of lords (b). In a queſtion 


about the patent for the fole printing of all lato books, judgment 


was given againſt the patentee in the court of king's bench, for the 


Tur 
Cour AN oP 
SrATlON ERS 

againſt 
Pai Taiper, 


uncertainty of what ſhould be eſteemed a law book; but this judg- 


ment was reverſed in the houſe of lords (c): Seymour's Caſe (d) 
is full in point, where the ſame objections were made as here. In 
the caſe of The Company * of Stationers v. Skinner (e), the patent 
was allowed for Primers; Pſalters, Pſalms and Almanacks. In the 
caſe of The Company of Stationers v. John Gale (, there was no 
decree indeed for printing Pfalms, Pſalters and Almanacks, but 
the reaſon was, becauſe the perſon controverting the patent ſub- 
mitted without. In the caſe of The Company v. Wright (g), a 
patent for printing the Pſalms was allowed. In the caſe of The 


Cmpany of Stationers v. Lee (5), another patent for Pſalms was 


allowed z and in the cafe of The Company v. —, a patent for 
Almanacks (i). In the ftatute 9. Anne, c: 20. this vety patent 
now in queſtion, is taken notice of. | 

Tas CovkT. The patent for the ſole printing of law books is 
not now to be ſhaken, having had the ſanction of the houſe of 
lords: monopolies are odious ; this cafe, therefore, is to be dif- 
tinguiſhed, by deriving to the crown ſome ſpecial intereſt in al- 
manacks. | | 

No opinion was given; but the caſe was ordered to be ſpoke 
to again (&). | 

{s) Carter's Rep. 89. judgment or opinion given in this caſe. 

6 See Lord Mansfield*s account of this caſes 


(e) See Roper v. Streater, Skin. 234. 4. Burr. 2402. In the year 1775, hows 
and the caſe of Baſket v. Univerſity of ever, the queſtion was revived in the cafe 
Cambridge, 1. Bl. Rep. 110. 4. Burr. of The Stationers Company v. Carnang 


2316. and on a caſe ſtated out of chancery for the 
(4) 1. Mod. 2 56. opinion of the court of common pleas, 
(e) 3. Keb. 792. Ds Ga Ev, Chief Fuſtice, Gout p, Biack- 


sro, and NAxESs, Fuftices, certified 

(s) 5 : FixsT, ** That the grant made to the 
(+) 2. Show. 253. 2. Ch. Caſes, 66. © plaintiffs, the Stationers Company, was 

j N cc reſtrained to ſuch almanacks and prog. 

(% As the Company of Stationers ** noſtications as ſhould be licenced or als 
found: their claim in the right of the c lowed by the Archbiſp2> of Canterbury, 
«crown, the Court thought that it was in- * the Biſbep of London, or either of them, 
tumbent on them to ſhew, that the ( forthe time being.” And Szconpty, 


crown had ſome property in the printing That the Crown had not a prerogative 


of almanacks, and the cafe ſtood over to * er power to make ſuch grant to the 
afford them that opportunity, 4. Burr. *© plaintiffs, excluſive of any other or 
2329, 2382. But there never was any * others. 2. Black, Rep. 1009. 


The Queen againſ# The Mayor and Burgeſſes of 


11071 


Caſe 63 | 


THs was a mandamus, directed to the mayor and burgeſſes of A return to 2 


Pomfret, to reſtore William Lee to the office of burgets. 
moved was duly elected; that he was removed for non-attendance 3 and that his election 
not having taken the ſacrament; is bad for its repugnancy. | 


mandamus, that 
the party re 


was void by his 
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Tus zn They returned, that he was ſuch a day electus et perfectus; and 
ſhew for cauſe of removing him, his non attendance at the ſeſſions; 
. 8 and then they ſay, that he had not taken the ſacrament within a 
Buzczsszs or year before his election, and that therefore his election was null 
Ponrazr. and void: | | : | bn 
Tux Cover was of opinion that this return was bad, by reaſon 
of the repugnant and contradictory matter contained in it. 
®[ 1068 ] For, sr, they return, that he was ſuch a day ele&u et 
perfefus ; then ſhew for cauſe of removing him, his not attending 
at the ſeſſions, according. to his duty; and then ſhew matter that 
proves him never to have been elected; and conſequently, that it 
was ſo far from being his duty to attend, that it would have been an 
act of preſumption for him to have done it: and though ſeveral 
cauſes may be returned, yet they muſt not contradict one another; 
according to the caſe of Dunch v. The City of Norwich (a). 


Non-attendance SECONDLY; They held, that non-attendance at the ſeſſions was 
at the ſeſſions no not a good cauſe of removal: for though they agreed the diffe- 
ee pag rence taken, 9. Cs. Rep. gg. between public offices, that concern 
porate office, ME adminiſtration of juſtice, and private offices, v:z. that nan uſer, 
in the one, is no forfeiture without a requeſt, and ſome ſpecial loſs 
occaſi ed thereby, as it is in the other; and that the office of 
burgeſs is a publie office, &c. yet this caſe was different; for the 

abſence of a ſingle alderman does not hinder the holding of courts, 
or the validity of the acts of that court; ſo that here abſence does 

not amount to a non uſer of the office (b). 5 | 


Theg.Aan.c.20., THE CourT was likewiſe of opinion, that returns to manda- 
makes no diffe- ug were to be kept to the ſame ſtrictneſs, ſince the mandamus 


rence in returns | a 
eee eee Arn. c. 20. as before. : 
35 Peremptory mandamus granted. 


(a) 1. Salk. 436. and ſee the caſes of (3) See Serjeant Whitaker's Caſe, 
Wright v. Fawcett, 4. Burr. 2041. Rex Salk. 434. Rex v. Carliſle, 1. Stra. 335. 
v. Churchwardens of Taunton, Cowp. Rex v. Mayor of Leiceſter, 4. Bur, 

413. Rex v. Mayor of Cambridge, 2. 2087. Rex v. Welk, 4. Burr. 1999. 
Term Rep. 456. Rex v. Lyme Regis, Rex v. Richardfon, 1. Burr. 317. 
Dougl 157. Rex v. Mayor of York, | 
5. Term Rep. 66. 
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MICHAELMAS TERM, 
The Eleventh of Queen Anne, 
5 T BE 
The Sittings | — 
1 | 
WE The Guildhall of London, 
BEFORE | | 
Sir Thomas Parker, Kut. Chief Juſtice. 


| Stennil againſt Brown. | Caſe 64. 


CONDEMNATION of a ſhip as prize, in the admiralty The ſentence of 
A court of France, was attempted to be proved by a copy à foreign court 
of the condemuation, ſubſcribed by the officer of the *4miraltycan- 
"Vs | not be given in 
court. | evidence, except 
But PARKER, Chief Fuflice, who tried the cauſe, would admit under the ſeal of 
of no evidence, but an exemplificatian * of the condemnation under de Court. 
THE SEAL of the court. A copy of a rule of court, ſigned by | 109 1 
the officer of the court, is no evidence in any other court, unleſs Bull. N. P. 226. 
the Judge of the court ſet his hand to it himſelf; but at M/ privs Sayer, 297. 
the hand of the officer is enough (a), becauſe it is the fame 
court, | 
E) Bull. N. P. 229. 2. Ld. Raym. 743. 


mY 


| Nickſon againſt Brohan. | Caſe 65. 
MASTER ſent his ſervant, who was uſed to tranſact affairs of if a matter ſend 


that nature for him, on Saturday morning, with a note drawn a clerk, who tas 
upon Sir Stephen Evans, with orders to get from Sir Stephen dhe 1 
caſh concerns, with a note to a banker ta receiye the money, and the ſcrvant, inſtead of 10 doing, gew 
another perſon to give him a draft upon the banker for it, and the banker fails before the draft iepre- 
ſented, ThE MASTER is Lable for the lofs.— 3. Bac, Abr. 562. 1. Stra. 475. 2. Wil, 353 3 Ban 
1516. 1. Bl. Rep. 485, 3. Term Rep. 766. | : - 
„ | 3 either 
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either bank bills, or money, and turn them into exchequer notes; 
but the ſervant having other buſineſs of his maſter's upon his hands, 
to ſave himſelf the time and trouble of going to Sir Stephen, went 
to B. and prevailed with him to give him a bank bill for the note 
upon Sir Stephen; and then in purſuance of his maſter's orders, 
inveſted it in exchequer notes, which he brought to his maſter; 
not letting him know but that he had gone to Sir Stephen. Sir 
Stephen Evans failed upon the Monday following. 


The queſtion was, Upon whom this loſs ſhould light, B. or the 
maſter ? | x | ty | 


PARKER, Chief Fufice, who tried the cauſe, was firſt of opi. 
nion that it ſhould fall upon B. becauſe the ſervant acted direct 
contrary to his maſter's orders, and B. by furniſhing the ſervant 

with a bank bill, did the maſter no ſervice at all; for if he had not 
done it, the ſervant muſt, in obedience to his maſter's orders, have 
one and received himſelf the money from Sir Stephen; and cited 
the caſe of Hard v. Evans (a), where it was reſolved, * that if a 
ſervant, ſent to receive money, takes a bill in lieu of it, the maſ- 
ter is not bound by the act of the ſervant, unleſs the bill is anſwered, 


But one of the jury informing him that he took the practice to 
be otherwiſe (for that whether a ſervant uſed to act upon the cre- 
Git of his maſter, went againſt the orders of the matter, was a fact 
that could not be known to a third perſon), he quitted his opi- 
nion; but directed the Counſel to move the court of king's bench, 
which was accordingly done. = © 


The ſubſtance of what was faid upon the motion, in favaur of 
the maſter was, that the ſervant going contrary to his orders, and 
there being no ſubſequent conſentef the maſter, whoknew nothing 
_ Cf the matter, the act of the ſervant ſhould not bind the maſter, ac- 
ccrding to the cafes of Ward v. Evans (), Hanky v. Watts (c), 
and Thoreld v. Smith (a). A maſter commands his ſervant to ſel} 
his horſe, the ſervant ſells him as a good one, no action againſt 
tae maſter (e). | e | | 


| (a) 1. Salk. 442. 2. Ld. Raym. 928. 


Comy. Rep. 138. 6. Mod. 36. 3. Sk. 


118. 12. Mod. 521. Holt, 120. 
(6) Salt. 442. | : 
(e) : | 
(4)-10. Mod. 71. 87. Holt, 462. 

See the cafe of Southern v. How, Cro. 

Jac. 471. 
(e) See Codb. 361. 2. Roll. Rep. 

270. 1. Roll. Abr. gs. ard the caſe of 


Fenn v. Harriſon, 3. Term Rep. 760. 


in which laſt czſe As uuvssr, Foflice, 
ſays, „I take the diſtinction to be, that 
« if a perſon keeping livery-ſtalles and 
« having a horſe to ſel}, direct his ſervant 
« rot to warrant him, and the ſervant 
«© neverthcles warrants him, the niaſter 


will be liable on the warranty, becauſe . 


the ſervant was acting within the gene- 
ral ſcope of his authority, and the pub- 


lic cannot be ſuppoſed converſant of 


'© any private converſation between 


the maſter and ſervant : but if the 
owner ofa horſe were to ſend a ſtranger 
to 2 Air, with expreſs directions not 
to warrant the horſe, and. the latter 
acted contrary to the orders, the pur- 
chaſer could only have recourſe to the 
perſon who actually ſold the horſe, and 
the owner would not be liable on the 


* warranty, becauſe the ſervant was not 


acting within the ſcope of his employ- 


„ ment; tor there is a wide diſtinction 
« between gincr al and particular agents. 
$ 4 ; : 4 


But 
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But THE CouRT were all of opinion, that the verdict was well 
iven, and that the maſter was chargeable, and he only; for a ſer- 
vant, by tranſacting affairs for his maſter, does thereby derive a 
general authority and credit from him; and if this general autho- 
rity ſhould be liable to be determined for a time, by any particular 
inſtructions or orders, to which none but the maſter and ſervant are 
privy, there would be an end of all dealing but with the maſter. 
The maſter has put himſelf in the power of the ſervant, by truſt- 


N1cxsoN 
againſt 


Broxang . 


ing him with the bill. The caſe of Mont v. Clayton (a) was, 


where the a& of a ſervant, though out of place, bound his maſter, 
by reaſon of the former credit given him by his maſter's ſervice, 
tle other not knowing that he was diſcharged. And as for the 
caſes put, there was this main diiterence between them, that no- 
thing came to * the maſter's uſe; as here the notes did. In ſome 
of thoſe caſes there was a prior debt, but none here. It was agreed 
by the Court, that the property of the note was not transferred and 
veſted in B. but was only in nature of a depaſitum or ſecurity to 
him, for there is no indorſement ; nor could he have ſued upon the 
bill ; and though practice cannot alter the law, yet it may explain 
an agreement. They were likewiſe of opinion, that the maſter 
2 not recover it of the ſervant, the loſs being occaſioned by a 
mere accident, and not either folly or negligence. If a maſter 


*[ 111] 


frequently ſend a ſervant to market without ready money, ſo that 


the ſervant is truſted upon the maſter's account; if, in ſuch a caſe, 
the ſervant embezzle the money when he is ſent with it, and buy 
upon truſt, the maſter is chargeable ; but not if he always is ſeat 


with ready money (6). 


(a) Molloy, 270. Cun. on Bills, 140. 625. Hazard v. Treadwell, 1. Stra. : 


„ 506. Kendal v. Andrews, Eſpin. Dig, 
(5) See Southby v. Wiſeman, 3. Keb. 115. | 


Arne againſt Johnſon. 


Caſe 66. 


AN ACTION was brought for theſe words ſpoken of an upholſter: Action or 
« You are a ſoldier, I ſaw you in your red coat doing duty; Words. 


your word is not to be taken.“ 


The words were ruled to be actionable; becauſe it is known to 
be a common practice for tradeſmen to protect themſelves againſt 
their creditors by a counterfeit liſting ; nor can it be worth a tradeſ. 
man's while for any other purpoſe, but to defraud his creditors, b 
ſubjecting himſelf to the power of an officer. A ſoldier has by ad 
of parliament, which the Court muſt take notice of, the privilege 
of not being held to ſpecial bail; and thoſe words, © your word is 
© not to be taken,” are plainly an inference from the former. 
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— 


Caſe 67. -  * Ales againſt Gale. 


To _ = there me FIRST, A man may plead in bar, or in en to a ſeire 


= = N Jagias, as well as to other actions. 


It is che conclu- SECONDLY, It is the concluſion of a plea, and not the matter of 
fon, _ _ it, that makes a plea in abatement : ſo that ſhould a man plead a 
1 plea, that for the matter of it might have been pleaded in bar, and 


| plea, that makes P conclude petit guad breve caſſetur, it would be but a plea in abate- 


ita pleainabate- 


ment, or in bar. ment; and the judgment could be no other than a reſpondeas oufter, 


Show. 4. So vice verſa, à plea in abatement pleaded in form' of a plea i in 
bar, would be a plea in bar, though an ill one. 


ConQuſion to a THIRDLY, Toa ſeire facias, the plea in bar is always concluded 
13 


yy any agg by an executio _ as in other caſes by an actie non. 
185. 

Diſcontinuance. FoURTHLY, If. a defendant plead a plea in abatement, and the 
. 1 plaintiff reply as to a plea 1 in bar, this is is a diſcontinuance. | 
1. Bac. Abr. 8v0. 28. 1. Wal. 302. 
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„HIL AR Y TERM, 
The Eleventh of Queen Anne, 
l 


The Common Pleas. 


Thomas, Lord Trevor, Chief Juſtice. 

Sir John Blencowe, Kut. | 
The Hon. Robert Tracy, Juſtices, 
Robert Dormer, Ei. * 

Sir Edward Northey, Kut. Attorney General, 
Sir Robert Raymond, Kut. Solicitor General. 
. | : WL | | *[ na? 
* Thornby, on the demiſe of the Ducheſs of Hamilton, Caſe 68, 

| againſt Fleetwood. | 


HIS was an ejectment in the court of common pleas, A common rero- 
which ended in a ſpecial verdict, wery ſuffered by 

3 a papiſt tenant 

The jury found, that Charles, the firſt Lord Gerard, in the in ta fer _ 


purpoſe of max- 


month of November 1660, ſettled the eſtate in queſtion, to the uſe ing a marriage 
of himſelf and the heirs males of his body, with remainder * to the 9 . : 
heirs males of the body of Thomas firſt Lord Gerard, remainder to good, for he is 
his own right heirs. fo the year 1684, Charles, the ſecond Lord not ** 2 pur- 
Gerard, upon the death of Digby, Lord Gerard (only ſon of Lord; 3 
Charles) without iſſue male, entered upon the eſtate in queſtion Fac. 1. c. 4. f. 4 
(not in jointure), claiming the ſame as heir male of the body of | 
Thomas, the firſt Lord Gerard, by virtue of the faid limitation in — pol. 386. 
that ſettlement; and by virtue of this title enjoyed this eſtate above S. C. Comy. Rep. 
twenty-two years, and the reſidue when the jointure fell in; and 209. 
during the time of this his enjoyment, ſuffered ſeveral recoveries, 5 C. . Stra. 318. 
and ſettled the eſtate upon his marriage in the year 1689, and died > 5 IS 
without iſſue in the year 1707, leaving Philip, his only brother * Mod? 355 
then ſurviving, who is heir male of Thomas, firſt Lord Gerard, Harg. Co. Lit. 
and is now living. Charles and his brother Philip were, in the 232. 9%. 
33 . | 2 © 4» . 2. Peer Wms, 
Year 362. 


Hilary Term, 11. Queen Anne, In C. B. 8 
year 1676, ſent by their father to St. Omers, and educated there 


ON THE DE= for five years in the Roman religion, which religion they profeſſed. 


M!SE OF TAE 


he laſt Lord Charles died in the year 1707, and upon his death 
the Ducheſs of Hamilton claimed the eſtate, as right heir of the firf 
| Charles Lord Gerard; notwithſtanding the eftate-tail, limited to 


FLzzTWwooD. the heirs males of the body of Thomas, the firſt Lord Gerard, ſtil 
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ſubſiſts in Philip; alledging, that the laſt Lord Charles and his 
brother Philip being ſent abroad, and educated in a popiſh ſemi. 
nary, are made fo utterly incapable of taking any eſtate, that ſhe 
has the right of entry. | | | 


THE GRAND QUESTION was, Whether one brought up in 2 
popiſh ſeminary, was, notwithſtanding any incapacity by him 
incurred on that account, {till capable of ſuffering a common re. 
_—_ 5 i 7 EN any ör 1 
Six Tromas Powys, fer the plaintiff, infifted that the ſtatute 
1. Fac. 1. c. 4. incapacitated a perſon ſent beyond ſea, not only 
from a pernancy of the profits, but from having the eſtate eyer 
veſted in him; and * that this ſtatute, as to this point, ſtood un- 
impeached by the ſubſequent ſtatutes of 3. Fac. 1. c. 5. and 
3: Car. 1. c. 2. (a). In the caſe of Day v. Savage (b) it is indeed 
faid, that an act of parliament may be void from its firſt creation, 
as an act againſt natural equity; for jura nature ſunt immuzabilia, 

ſunt leges legum. But this muſt be a very clear caſe, and Judges 
will ſtrain hard rather than interpret an act void ab initio. The 
words of the 1. Fac. 1.C. . as to the incapacity are, © ſhall be 
* incapable in reſpect of. himſelf only, but not his heirs or poſte- 
c rity, to have, inherit, or enjoy, any lands, tenements, goods 
« chattels, &c.** words ſo comprehenſive, as muſt take in all 
manner of ways whereby an eſtate can veſt in a man, unleſs re- 
ſtrained by ſome after-limitations. Now the words of reſtrictio 

or limitation are thoſe, © in reſpect of himſelf only, but not his 
<« heirs or poſterity.” This rather confirms the diſability in him, 
according to the known rule, that Exceptio firmat regulam in rebus 
non exceptis ; and though a ſaving may qualify and reſtrain the 
purview, yet it was never allowed to overthrow it quite. The 
purview fays, © he ſhall not have, enjoy, inherit ;”* - the ſaving, as 
is pretended, ſays, © he ſhall.” This interpretation quite over- 
throws the intention of the reſtriction itſelf: for it way a ſaving 
intended in favour of the iflue and poſterity ; but according to this 
interpretation, the ſaving is fatal and prejudicial to them; for it 
gives the perſon fo educated a power of alienating, which power 
he will very probably execute in caſe of a proteſtant poſterity; 
whereas, according to our interpretation, the eſtate never veſting _ 
in him, he cannot alien. As to the queſtion that will be aſked, 

Who ſhall have the eſtate in the mean time, if he is not to have 


it, and yet his iſſue, if he ſhould have any, muſt have ® it after his 


(a) But ſee now the 18. Geo. 3. c. 60. (5) Hob. 87. 
and 31. Ces. 3. c. 32. | | 


death? 


wa «4 &f & Wo y©B_ & Ao 
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| Hilary Term, 11. Queen Anne, In C. B. 


death? J anſwer, There is a difference when the incapacity is in Tuoaxxv, 
him, who is to take by purchaſe; and when in him, who is to take on THz DE- 
dy deſcent, For where the firſt purchaſer is incapable, there none 8 
{hall take that muſt derive their title under him; but where the Hair Ton, 
incapacity happens in courſe of deſcent, there the eſtate will go age 
over to him to whom it ſhould go, if the perſon made incapable FIX TVo. 
vere really dead. A tenant in tail has iſſue two ſons; the eldeſt is 
a monk, or an alien, or abjures the realm; in all theſe caſes the 
younger brother ſhall inherit (a). In Lord Delaware's Caſe (b), 
it is true indeed, that he did not fit in the houſe of lords in his 
father's life- time; but to this it may be anſwered, that it did not 
appear the fon ever attempted it (c), and fo brought it legally in 
queſtion 3 and that there is a great difference made between a title 
| of honour, which may be ſuſpended, and a freehold, which cannot. 
Had our caſe been thar of a heir, there had been more difficulty in 
it, becauſe of that maxim in law, Non et heres viventis; though even 
then the word © heir” may, in an act of parliament, be under- 
ſtood in the vulgar acceptation of the word, viz. heir apparent. 
It may be objected from the clauſe, © that if ſuch a one ſhall con- 
« form, &c. that from and during the time of ſuch his conformity, 
« he ſhall be freed and diſcharged from the afore-mentioned inca- 
« pacity,” that this proves the eſtate to have been in him before. 
But to this it is anſwered, that the intention of the proviſo was, 
that after the time of his conformity, he ſhall be capable of taking 
any eftate that ſhould afterwards come to him; not that he ſhall 
then have that very eſtate, which at the time when it deſcended he 
was incapable of taking, and by reaſon of this 2 never 
veſted in him, and was now actually veſted. in another. But, ad- 
mitting that to be the meaning of the proviſo, the inference is by 
no means juſt, For nothing is more common * than for eſtates to #® C117] 
deveſt out of one, and veſt in another; as where a man dies, leav- 
ing his wife big with a ſon, &c. (d). It was urged further in fa- 
vour of this interpretation, that the very ſame words that were- 
made uſe of with reſpect to diſabling him in real eſtate, were made 
uſe of to diſable him in perſonal eſtate, and that therefore they muſt 
have the ſame interpretation; but to underſtand them of taking 
the profits of goods, money and chattels, &c. is abſurd. It was ſaid, 
that this interpretation was more agreeable to common fenſe, and 
what every body but a lawyer would make. It was obferved, that 
the other interpretation quite took away the penalty of the act; 
for who will be, at the coſt and trouble of a ſuit to hinder ſuch a 
perfon from enjoying the profits, when by alienation he may in a 
moment exclude him from all advantages of his ſuit ? Summa ef 


lex que pro religione facit; acts of parliament made for the ad. 
| vancement of religion, muſt receive as ſtrong an interpretation 
for the attainment of that end as poſſiblę (e); and ſurely, it cannot 
de doubted but the act we are now upon is ſuch a one. Again, 


{o) Belknap's Caſe, Co. Lit. 132. () The caſe of Lincoln College, 
(5) 11. Co. | 3- C. - . 


(e) Co. Lit. 155. oO: (e) Hob. 157. 
. N | it 
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it is another maxim, that acts of parliament made for preventing 


ex THE DE- of public miſchief, though penal ones, may yet be extended by 
wen OF THE equity; and this act of parliament may likewiſe be conſidered un. 


Ducuxss or 
Hamil TON, 


Frrzrwoop. 


*[ 118] 


*f 119] 


der this notion too, Popery being a erer, againſt the State, 
as well as religion. It is a rule both in civil and common law, 
that In dubio, hæc legis conſtructio quam verba oftendunt : fo that, 
ceteris paribus, our interpretation is the better, becauſe moſſ 


literal. 


It was in the next place argued, that this act 1. Zac. 1. c. 4, 
ſtood unimpeached and unrepealed, as to this point, by the ſtatute 
of 3. Fac. I. c. 5. or 3. Car. 1. c. 2.—* It muſt be admitted; 
that the rule, Pofteriores leges prioribus derogant, is a true rule: but 
then at the fame time it muſt be remembered, that theſe repeals by 
implication are things disfavoured by law; never allowed of but 
where the inconſiſtency and repugnancy is plain, glaring and un. 
avoidable. For theſe repeals carry along with them a tacit te- 
flection upon the legiſlators, that they ſnould ignorantly, and with. 
out knowing it, make one act repugnant to and inconſiſtent with 
another; and ſuch repeals have been ever interpreted fo as to fe- 
peal as little of the precedent law as is poffible (2). From the 
occaſion of making the act 3. Fac. 1. c. 5. viz. the Gunpowder - 
Treaſon, it could be no inducement to the legiſlators to take off any 
difficulty or incapacity already laid upon the papiſts, but quite 
contrary. And as the occaſion could not move them to it, fo their 
intention through the tenor of the act looks quite another way; and 
ſurely it is not reaſonable to ſuppoſe that they would lay upon them 
more incapacities of a lower nature, as law-practice, phyſie, &c. 
and take off thoſe of an higher nature. Further, the perſons, ſab- 
JeA-matter, and penalties of this act, are all different from thoſe of 
I. Fac. 1. c. 4. and could not therefore be a repeal of that. As 
to the 3. Car. 1. c. 2. this very act proves that 1. Fac. c. 4. was 
not repealed by 3. Fac. I. c. 5.; for the preamble of 3. Car. i. 
c. 2. takes notice of this act 1. Fac. 1. c. 4. as an act in force, 
and that ought to be put in execution, but tak-s no notice at all of 
3. Jac. 1. c. 5.; fo that ſuppoſing it repealed by 3. Zac. 1.c. 5. 
it would ſtand revived by 3. Car. 1. c. 2. As to what follows in 
3. Car. 1. e. 2. it would be very material, were it our caſe, which 
it is not: for the ſtatute 3. Car. 1. c. 2. has reſpect fo eſtates al- 
ready veſted ; but, in our caſe, the perſon was diſabled from taking 
before the deſcent, ſo that the eftate never veſted in him. 5 


* SERJEANT CHESHYRE, for the defendant, argued, that ſup» 
poſing the ſtatute 3. Fac. 1. c. 5. was as to this point, yet in 
force, it did not hinder the eſtate from veſting. The purview 
and /aving are not, as was infinuated, ſeparate and divided ſen- 
tences ; but inſeparably conjoined and incorporated together. The 
maxim Summa eff lex que pro religione facit, muſt be admitted as 2 
true maxim; but from hence it does dy no means follow, that we 


(=) 11. Co. 56. 1. Roll. 38. Foſter's Cafe, 
| . 


Hilary Term, 11. Queen Anne, In C. B. 


are to make the moſt rigid and ſevere interpretation we can, 
though contrary to our reaſon and underſtanding; this were to be 
guilty ourſelves of what we ſojuſtly condemn in the Roman Catho- 

fcks⸗ It has been ſaid, that their interpretation is more obvious 
to the vulgar; our's, ſuch as none but lawyers could approve. 
This, put into other words, is a confeſſion that our's is the inter- 
pretation of the moſt learned and competent Judges, their's of the 
ignorant and unlearned. The death of Charles without iſſue, can 
eccaſion no difference in the conſtruction of an act of parliament 
for that, ſurely, muſt not depend upon contingencies, ſuch as dying 
with or without iſſue. I will therefore, for argument ſake, ſuppoſe 
that there is a ſon of Charles now living. Then the caſe before 
us would be, that of a father guilty of the offence and the fon in- 
nocent; the queſtion upon this act of parliament, What becomes 
of the eſtate- tail? Why, they ſay, this act of parliament is to enure 
as a revocation of that part of the ſettlement, as if the name of 
ſuch an offender had never been in it; but certainly this goes too 
far, for it quite excludes his poſterity, contrary to the plain inten- 


TrnozNnty, 
ON TAI D 
MISE OF THE 
Dvucnxss of 
HamiiToNg 

againſt 
FrzETWooD. 


tion of the act. An heir can never take but by*deſcent from his 


anceſtor ; but this is impoſſible, on ſuppoſition that the eſtate never 
veſts in tae anceſtor, * Alien, tenant in tail, remainder to a ſub- 
ject, he in remainder ſhall never come in, until the eſtate- tail be 
ſpent; though the alien be incapable of taking an eſtate-tail for his 
own benefit Ca). A devile to B. after the death of a monk with- 
out iſſue; nothing paſſes to B. until the death of the monk with= 
out iſſue (). If it be objected, that the law will never caſt an 
eſtate upon a perſon diſabled to take (alien, attaint, &c.), it may 
be anſwered, that this comes not up to the caſe in queſtion; be- 
cauſe the very ſame act that provides for the 1 excepts the 
heirs and een A remainder can never take place but upon 
. the ceſſer of an eſtate- tail; but if the eſtate never veſted in the father, 


4 120] 


it could not in the ſon, nor in the remainder ; for an eſtate which 


never took effect, can never be ſaid to ceaſe. Shelly Caſe (c ) was 
quoted to prove, that the ſon may have an eſtate by deſcent, though 


it never veſted in the anceſtor; but it was well obſerved that 


it proves no ſuch thing. This Ailemma, then, remains plain and 
ſtrong upon them, that either the eſtate muſt veſt in the father for 
the advantage of his poſterity ; or elſe the poſterity muſt be ex- 


cluded, contrary to the plain intention of the act. As to the act 


of parliament, it has plainly a two-fold view: the firſt is to diſ- 
courage popiſh education abroad; the ſecond is to fave the eſtate 
for their poſterity : it ought, therefore, to have ſuch a conſtruction 
put upon it, as that both intentions may ſtand together; and this 
they will do, if the father be made to loſe the profits during his non- 
conformity, But then the difficulty is, Who ſhall take the profits 
in the mean time? And in this point, it muſt be acknowledged, 
that the act is filent ; and therefore, according to the common rule, 


(a) | 3. Cro. 432. Scattergood ⁊ Edge, Salk. 229. 


(+) r, Leon, 195. Fuller s. (c) 1. Co. 
| where 


ThoxnBY, where ® an act gives a penalty, but does not ſay to whom, there the 
oN THE DE- crown ſhall have it. It is true, that where a penalty is given by 


ISE OF THE 


 HawitToxn, pen 


way of damage, that there, though not ſaid to whom, the 
alty ſhall follow. the loſs; and this difference is taken 
2. Ventris, 267. Moore, 238. This is not an interpretation that 


FrzzTwood. lowers the penalty of the act 3 for what is the land but the profits 
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of the land? And a grant of the profits, does even in law carry the 
land along with it; and certainly, nowhere could the pernancy of 
the profits be lodged better than in the crown: Who ſo zealous 
and able to put the law in execution? Tutiſſima eft cuſtodia guæ 
fibi creditur. Before the ſtatute of 26. Hen B. c. i 3. by which en- 
tailed land was forfeited for treaſon, the land was preſerved, in 
caſe of treaſon, to the children, by general; and as Lord Hobart 340. 
terms them, cunning words. And if tenant in tail; before tho 
laws in Hen. 8. had, after forfeiture for treaſon, been vouched in 
a common recovery; the recovery would have barred the iflue, 
As to the caſes brought to prove; that there is no difficulty for 
eſtates to deveſt out of one and veſt in another, as incaſe ofan after- 
born child, &c. it may be anſwered, that theſe caſes are not to the 
purpoſe ; becauſe it is the ſame eſtate that is deveſted out of one; 
and is veſted in another; but here we are in the caſe of a remain-_ 
der, which is another eſtate. It is againſt the rules of law, that 
Philip ſhould be dead as to the remainder-man, but alive in re- 
ſpect to his iſſue, if he ſhould have any; and that the ſame eſtate 
| ſhould ceaſe as to one, and revive as to another Ca). It was ob- 
ſerved, that this act diſabled him from purchaſing with reſpect to 
himſelf only, but not with reſpect to his iſſue ; and that he might 
purchaſe to loſe the profits, but not to retain them; and that if 
this interpretation might be put upon the word « purchaſe, it 
mult * likewiſe be put upon the word © inherit,” for they are 
joined both together. It was added, in favour of this interpreta- 
tion, that a perſon attainted may take by deſcent ; but then indeed 
it is not for his own advantage, but that of the crown. So for the 
alien. The ſame law as to a wllain, for the advantage of his lord, 
Andſurely Charles, or Rhilip, is not in a worſe condition than aliens, 
villains, and perſons attainted. As to what was faid to Lord De- 
lawware's Caſe, that had he attempted it, he might poſſibly have fat 
in the houſe of lords, living his father ; it ſeems a ſtrange puniſh- 
ment, that the father ſhould not be allowed to fit in the houſe of 
lords himſelf, but he may ſend his fon thither, to act and vote juſt 
as he himſelf would do. As to the interpretation put upon the 
clauſe concerning conformity, that this comes too late after the 
deſcent of the eſtate ; it does in a manner ſubvert the chief deſign 
for which the clauſe was put in, 9:2. an encouragement to confor- 
mity. For children are ſent over very young; and if, after the de- 
ſcent, no advantage is to be gaiffed by conformity, there will re- 
main but little time wherein this clauſe can be any inducement to 
them to conform. As to the objection, that this interpretation 
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Hilary Term; tr. Queen Anne, In C. B. 
gives them a power of alienating; it may be ſaid, that this power 
is not properly given, but only remained << conſequence of the 


eftate that was ſtill in them. Andeven the te of 11. Will. 3. 
c. 4. does not go about to reſtrain a papiſt from alienating. 


As to THE SECOND POINT, viz. that the ſtatute 1. Fac. 1. c. 4. 
ſtood repealed by reaſon of the inconſiſteney there was with the 
ſubſequent ſtatutes ; it was ſaid, that all the three ſtatutes had the 
ſame end in view, but differed in the means of promoting it. * It 
was denied, that a repeal by implication is any reflection upon the 
legiſlators ; nothing is more common than to repeal in one. ſeſſions, 
laws made in another. How many laws are made temporary upon 
this very conſideration, that they are not ſure how well they will 
anſwer the deſign of their inſtitution? In a word, it is no reflec= 
tion, that men are but men. As to what was urged from the oc- 
caſion of making this act, viz. the Gunpowder Treaſon, it was 
acknowledged that the deſign of the parliament was rather to lay 
more hard{hips upon the papiſts, and make more effectual laws 
againſt hem; and accordingly three great defects in the act of 
1. Fac. 1. c. 4. ate all ſupplied by the 3. Fac. 1. c. 5. The firit 
defect is, that 1. Fac. 1. c. 4. hinders not but that perſons might 
be ſent abroad to be bred papiſts, provided they were not ſent to 
ſeminaries and colleges, &c. ; but 3. Fac. 1. c. 5. provides againſt 
this. Secondly, The penalty not being given to tae informer, there 
was no encouragement to proſecute upon the act; but this is altered 
by 3. Jac. 1. c. 5. Thirdly, The act is Hlent who ſhall take the 
profits in the mean time; and though they muſt therefore go to 
the king, yet he is, according to the phraſe of our Books, occupatus 
de arduis negotiis regni, and will often let ſuch matters eſcape his 
notice; but this is ſettled by 3. Zac. 1. c. 5 in the next of kin. 
According to the interpretation which the plaintiff would put upon 
the ſtatute 1 Fac. 1. c. 4. it may happen, that a Ronan Catholick, 
unfortunately happening to have a foreign education, ſhall be ex- 
cluded, only to make way for a rigid papiſt bred at home. The 
ſtatute 3. Car, I. c. 2. goes further than any of the former; the 


purview is greater, and fo is the penalty. 


As to the objection, that the 3. Car. 1. c. 2. takes notice of the 
ſtatute Wee 1. c. 4. as a law in force and fit to be put in execution; 
and that ſuppoſing it was repealed by the 3. Far. I. c. 5. it would 
ſtand revived by the ſtatute 3. Car. 1. c. 2.; it. was anſwered, 
that it was not repealed by 3. Fac. I. c. 5. in the whole, but in 
part only; that the act 1. Fac. 1. c. 4. contains ſeveral provi- 
ſions that are not either in 3. Jac. t. c. 5. or in the 3. Car. I. c. 2. 
as, firſt, It is very penal upon the officer of the ports who ſha!l ſuf- 
fer them to paſs ; ſecondly, It is very penal upon the maiter of the 
ſhip 3 and thirdly, upon the mariners. And for the fake of the 
unrepealed clauſes, the ſtatute 3. Car. 1. c. 2. takes notice of the 
act; as an act ſtill in force, and what ought to be put in ex- 
ecution. | 
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Troxznnr, Then a great deal of time was taken in proving the act 1. Fac, . 
ax THE DE- c. 4. to ſtand repszled by 3. Fac. 1. c. 5. from the incon- 
er or ux ſiſtencies of the on M with the other. | 


Dvcnxss or | 
Haxutr rox, Alfter this it was inſiſted upon, that there had been ſeveral ge- 
"ns. neral pardons, and one particularly in the year 1690, by which th 
© offence being pardoned, the diſability was ſo ex conſeguenti; and 
this pardon coming out before the death of Charles, v1z. before 
Philip, now living, could make his claim, muſt have the fame 
effect, with reſpect to him, as his conformity would; and for this 


purpoſe 3. Levinz, 332. was quoted, 5 
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It was further urged, that Charles by his entry had gained a 
tortious fee, which was ſufficient, until defeated, to maintain the 
recovery. 3. Rep. 59. Hobart, 262. If land be given to ax 
alien in tail, and the alien ſuffers a common recovery, the recovery 
is good; for an alien is a good tenant to the precipe, until office 
found. The ſame law for a perſon attainted. A monk is indeed 
ſaid to be dead in law ; but that is a mere contrivance for the ad. 
vantage of the papal grandeur; for if the monk ſhould be aſter- 
wards made a biſhop, he is then alive to purchaſe for the beneit 
of his church: for, as Led Cote informs us in another place, the 
rule is to be interpreted for the church, not againſt it. If now 
Charles may be allowed to purchaſe for the advantage of his iſſue, 
as à monk for that of the church, the caſe of a monk will be an 
authority for us; for Charles by his entry while incapacitated, 

[125 1 committed an act of diſteiſin, which may be conſidered as a nen 
purchaſe, a word uſed in the act 1. Fac. 1. c. 4. Goldſborough, 
102. 4. Leon. 84. Many are the authorities which prove a monk 
may be diſteiſor; but it particularly appears to be ſo by this, that 
a writ of ajſije lies againſt a monk, the judgment in which writ is 
guòd recuperet ſeiſinam, which ſuppoſes a monk to have a freehold, 
It was added, that common recoveries are favoured in Jaw, eſpe- 
cially when ſuffered in tavour of a purchaſer for a valuable con- 
ſideration, which is the preſent caſe, being that of a marriage with 
ten thouſand pounds portion, belides twenty-five years unmoleſted 
poſſeſſion under the common recovery (a). | 
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(s) Aſter theſe arguments in the court Hilary Term, 5. Geo. 1. the Judges gave 
of common pleas, judgment was given their opinion ſeriatm; and the Court 


for the defendant. See 1. Stra. 320 to 
328. - On this judgment a writ of error 
was brought in the court of king's bench, 
which was - argued in Hilary Term, 
3. Geo. 1. S. C. poſt. 356. and again in 
Trinity Term, 4. (co. 7. S. C. poit. 406. 
See alſo Stra. 346. 352. a third and fourth 
argument; after Which the Court took 
me to eonſider, Stra. 365. And in 


being equally divided, the judgment, 
upon the conſent of the plaintiff in error, 
was affirmed, S. C. Stra. 383. A wt 
of error was brought to the houſe of lords, 
where, after hearing argument by Coun- 
ſel, and the opinions of eleven of the 
Judges, the judgments of the common 
pleas and king's bench were affirmed, 
S. C. 2. Brown's Caſcs in Parl. 216. 


HILARY E 
The Eleventh of Queen Anne, 
3 | 


The Queen's Bench 6 


Sir Thomas Parker, Kut. Chief fuſtice. 
Sir Lyttleton Powys, Knt. 
Li Robert Eyre, Knt | Fuſtices, 
Sir Thomas Powys, Kut. e 
Sir Edward Northey, Kut. Attorney General. 
dir Robert Raymond, Kut. Solicitor General. 


— 3 


/ Caſe of Univerſity of Cambridge. Caſe 69. 


NACTION OF ASSAULT ANDBATTERY was brought againſt The Univerũty 
one of the members of the Univerſity of Cambridge, and a of Cambridgehad 


general impaxlance given from one Term to another. a charter granted 
| | do them by Queen 


The chancellor of the Univerſity comes and claims conufance Zlzaberh, 

of the pleas, by virtue of a charter in Queen Elizabeth's time, whereby cognitio 
whereby cognitio placitorum, with excluſive words non alibi, Sc, era = 
was given to the court of the vice-chancellor, to proceed ſecundum ab Se. | 
legem et conſuetudinem Univerſitatis, in all cafes where any of the was gen toths 
body of that Univerſity ſhould be defendants ; which charter was court of the 


confirmed by act of parliament, of which they produced a copy. vice-chancellor, 


ED Cd : to proceed ſecun- 

And, Whether this elaim ſhould be received ? was the queſ- dum legen et n- 
tion. | ſuetudinem of the 
Univerſity,in all 


Ms. Pace, MR. LECBMERE, and MR. WHITAKER, argued caſes where any 
thus that it ſhould not. It was ſaid, and admitted to be ſo by the of the body are 


Court, that ſuch a grant was not good of itſelf, without the help of rer „ 


was cor firmed by parliament r reſolved, that after imparlance it was too late to make tt at claim. 
8. C. 1. Stra. 557. 3. C. 2. Ld. Ray. 1334, 8. C. Fort. 202. 


12 | an 


* [ 126 ] Hilary Term, 11. Queen Anne, In B. R. 


Cs or an act of parliament. For though the crown may * grant conuſance 
stvxsstrr of pleas to proceed ſecundum legem terre, it cannot to proceed by 
c e FR other laws; for that would be to make new laws, which the crown, 

as being but one branch of the legiſlative power, cannot do, A 
copy of an act of parliament is no evidence, unleſs the act 
had been before allowed of, and ſo made a record of this court; 
for otherwiſe nothing ſhall be allowed of, as a ſufficient evidence 
of the act, but the exemplification of it under the great fea], 
And the reaſon is, becauſe the Court is party, which cannot pray 
eyer as the party may; ſo that the Court would be in a work 
condition than a common perſon, if they were to receive for 
evidence a copy offered them. 35. Hen. 6. c. 14. | 


And this was allowed to beſo PER Cur. 


In the caſe of Caſtle v. Litchfield (a), conuſance of pleas is (aid 
to be of three ſorts : FIRST, Tenere placita + and this is where 
the courts are co-ordinate, and have a concurrent juriſdiction ; in 
which caſe, priority of ſuit only gives one court the preference to 
the other. SECONDLY, Cognitio placitorum + and this muſt be 
limited as to place. "THIRDLY, Cognitio placitorum with exclufiye 
words © ef non alibi “ and this may follow the perſon, and need 
not be confined to any place. The difference between cognit 
1 without excluſive words, and when with, is not, that the 

aſt has an excluſive juriſdiction, the former not; for coonitis 

plaritorum does, ex vi termint, exclude all other courts, and im- 

ports the words © et nan alibi (b).“ But FIRST, The difference is, 

that the former muſt be local, confined to ſome place; the latter 

* [327 J may follow the perſon, and be as to place univerſal. * SEconpLy, 

In the former, if the lord waive his privilege, there ſhall be re. 

| ſummons, and proceedings ſhall begin where they left off; but in 

the latter, in caſe of waiver, or the like, the proceedings in the court 
excluded by this juriſdiction muſt begin de novo. THIRDLY, 

The former is for the advantage of the lord only, and therefore the 

lord only can claim it, and not the party; but where there are 

excluſive words, the party may claim it as well as the lord. In 
Moore, 249. 276. 9. Hen. 7. fo. 10, 11, 22. theſe differences 

are fully and clearly laid down. Here it was obſerved, that the third 

fort of conuſance of pleas, which was with excluſive words © 

% ion alib:, that even this did not go ſo far as to make a nullity 

of proceedings in courts of law. | 5 


Then it was ſaid, that this claim, being made after imparlance, 
was too late, and that the Univerſity had lapſed their time, In 
Raftails Entries (c), all claims of cognitio placitorum are entered 
before imparlance. It is too late to claim conuſance of pleas after 
eſſoin, and by parity of reaſon after imparlance (4). Though an 
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(a) Hard. 505. 14. Hen. 4. fo. 20. 16. Hen. 7. fo. 16. 
() Palm. 406. Roll. Abr. 489. 5. Edv. 2. fo. 159. 35. Hen. 6. fo. 24 
Terms of Law, title © Conuſance,”” and the cafe of the Univerſity of Oxſord, 
() Ruſta!, 128. | | Show. 352. 


{s) The Year-Books 3. Hen. 6. fo. 10. x 
| | imparlance 
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imparlance be only given to a day in the ſame Term, it was doubted Of or 
whether, even upon ſuch an imparlance, it was not too late to pray N 
it(a) ? Plea to the juriſdiction not to be received after an impar- Cu E 
lance; and this claim of conuſance of the ſame nature with that. 
plea (6). This difference is laid down (e) with reſpect to the time 
of claiming conufance, that where the matter is local, fo that it 
appears upon the face of the record that there is ground for iuch a 
claim, it muſt be made primo die, VIZ. when the writ was returned 
but where the matter is tranſitory, it muſt be made upon the day 
given to plead. And the reaſon of all theſe caſes is this, that other- 
wiſe there would * be a great delay of juſtice, unleſs ſuch claims & [ 128 ] 
are made as ſoon as poflible. In the report of the caſe of Ca/tle v. 
Litchfield (d) it is ſaid, that upon notice (indefinitely) the Court 
muſt ſurceaſe their plea; from whence it is inferred, that the time 
of notice is not material: but MR. LECHMERE produced a better 
report of that caſe in manuſcript, whereby it appeared, that nothing 
| faid in that caſe could warrant ſuch an inference. . From this 3. Salk. 383. 
© manuſcript it was obſerved, that the que minus, a deviſe to entitle 
common perſons to ſue in the court of exchequer, did not take 
away ſuch privilege, if demanded before imparlance. It was alſo 
obſerved, that THE LORD CHANCELLOR is included under the 
word « Fufticiarius.” If it ſhould be objected, that theſe autho- 
rities are not to the purpoſe, becauſe it was not the ſame kind of 
conuſance that was claimed in them as here; it may be anſwered, 
that there is nothing in the nature of the conuſance now claimed 
that can give the leait ſhadow of reaſon why longer time ſhould be 
allowed for claim here than in thoſe. For, firit, though ſome of 
them ſhould be only conuſance of pleas without excluſive words, 
yet that can make no difference, ſince ante eſtenſum that cognitia 
lacitorum does, ex vi termini, import an excluſive juriſdiction, 
Secondly, The difference between theſe two, that the latter, vix. 
that now claimed, is for the advantage of the party as well as the 
lord, and may therefore be claimed by the party as well as the lord, 
is rather a reaſon why leſs time ſhould be allowed for this claim, 
than why more. Thirdly, This being a claim of a conuſance, 
where the proceedings are to be, not ſecundum legem terre, but 
Univer/itatis, ought rather to be disfavoured, and have leſs time 
allowed for that claim than where the proceedings are to be | 
ſecundum legem terre. This reaſon * is given (e) for the * [ 129 * 
reſumption of many franchiſes, that they are derogatory to the © | 
prerogative, and tend to the delay of juſtice. | | 


Ir was ARGUED on the fide of the Univerſity, that though there 
is good reaſon why there ſhould be a time fixed, as foon as poſſible, 
jor the party himſelf to make his claim, yet there is no ſuch reaſon 
for the Univerſity, who is a ſtranger to the whole procennugy to 
be ſo bound down. It was ſaid, that this was a perſonal privilege, 
and therefore the perſon might be arreſted out of the juriſdiction 


(a) Year-Book 6. Hen. 7. g. lc) Year-Book 21. Hen. 4 41. 
(5) The Biſhop of Ely's Caſe, 1. Sid. (4) Hardres, 505. 


103 (e) Year-book 27. Hen. 3. 6:24, 
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cas, oy of the Univerſity ; ; ſo that it was almoſt not poſlible, at leaſt ach 
Un1yZRSITY probable, that the Univerſity ſhould have notice time enough to 


Nag make their claim before imparlance. It was urged, that this was 
CAMBRIDGE: 

a charter of veryextentive words, and confirmed by act of parlia. 

It ment; and was therefore to have an advantageous interpretation, 


After imparlance, a plea of ancient demeſne (a plea of the ſame na- 
ture) was received (a). Juſtice WIN DHA uſed to ſay, it was very 
hard that a ſtranger ſhould be bound to claim before imparlance (4), 
And to the caſcs quoted by the other ſide this general anſwer was. 
given, that they were little to the purpoſe ; all of them, . 
relating to conuſances that had no excluſive words. 


Tux Cour were all of opinion, that the claim being made after 
imparlance was made, was too late; that the act of parliament was 
out of the cafe ; for that related only to the matter of the conu- 
fance, and was only neceſſary to ſupport a charter, which the crown 
had no power to grant ; for though the crown may grant conu- 

ſances, yet it cannot grant them with power to proceed by 
[ 130 ] any other law than the common law. But as * to the time and 
5 manner of claiming, the act is wholly ſilent; theſe therefore are 
to be governed by the rules of law, Hence it is, that it is neceſſary 
for this privilege to be pleaded (c) ; and there is no reaſon in the 
world why the Tules of law ſhould not govern as well the time of 
pleading it, as make it neceſſary for it to be pleaded at all. There 
is no difference, in the reaſon of the thing, between conuſances 
with excluſive words and conufances without; as to this point; 
and therefore all theſe were ru good authorities (d 9. 


* 


(a) Cro. Car. 9. Stiles, 95. | (a) See Leafingby v. smith, 2. Will. 
(5) 1. Lev. 89. 413. Wills v. Trehern, Bar. 346. Rex 


(c) See Paternoſter v. Graham, Stra. v. Agar, Burr. 2820. Kendrick v. Ky 
810. Foſter v. menen 1. La. Ray. naſton, Black. Rep. 454. 
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„ Mitchell qi Reynolds. 


A bond condi- T HE RESOLUTION OF THE Count was delivered by PARKER, 


ticned that the 1 Chief Fuftice, to the follow! ing effect: 


obligor ſhall not 
exerciſe bs An action of debt x brought upon a bond thus conditioned : 


trade within a cc THAT WHEREAS . had taken the Mop of B. who was a baker, 
Particular pariſn c for the term: of ſo many years, and had given B. ſo much money 


is gocd. . = 
S. C. ante, 27. © for it, THE cox DIT ION OF THE OBLIGATION was fuch, 
85. & That if during the term aforeſaid B. ſhall not exerciſe the trade 


$. C. Fart. 256. cc of a baker within the pariſh where the ſhop was, that then the 
bond ſhall be void; otherwiſe remain in full force, &c.“ 
Wane. 18 1. | And, Whether this be a 1 5 or a void bond ? was the . 
tion. N 


WE ARE ALL OF OPINION, that the bond is 3 and that the 
true diſtinction is not between a bond and a promiſe; that a bond 
Mall be void and e ** but between contraſts, whether 


b 
bond | 
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bond, covenant, or promiſe, entered into upon a juſt, fair, and 
reaſonable conſideration, and thoſe entered into upon no conſide- 


my 2 3 * 
miſe, that the former will be good, the latter void. 


* Caſes of reſtraint of trade are either involuntary or volun- 


Involuntary are of three ſorts : FIRST, By grant or charter; 
SECONDLY, Cuſtom; THIRDLY, Bye-laws. 


FIRST, By a new charter granted (a), The grant of the ſole 
uſe of a trade is void (5), but a grant of a trade newly-invented, 
and for a time, is good /e); for the public has an advantage in 
the invention of a uſeful trade, which after a limited time is to be 
public; and the inventor's induſtry is ſufficiently encouraged by 
the ſole uſe of it ſecured to him by charter for ſuch a time: but a 
ſecond grant would be void, even in this caſe ; and the ſtatute 
21. Jac. 1. c. 3. limits the time for which ſuch grant may be 
made to fourteen years, | | 


SECONDLY, By cuſtom: and this is either, FiRsT, for the 
advantage of ſome particular perſon that has ſtock enough to ſerve 


the place (4) 3 or, SECONDLY, for the advantage of the corpora- 


tion or community of a certain place (e); or, THIRDLY, where 
perſons not ſuppoſed to uſe the trade have yet a prerogative, that 
nobody ſhall uſe ſuch a trade within ſuch a compaſs, without 
licence from them firſt obtained; and this is ratione dominii (J). 


THIRDLY, By bye-laws, Bye-laws to exclude foreigners, 
where there is no cuſtom to juſtify them, are void (g); but if 
in affirmance of a cuitom, they are good (). Bye-laws to cramp 
and lay difficulties upon trade are void (i); but bye-laws to regu- 
late trade are good, whether they are for the advantage of the 


town (4), or of trade (1). 

Now I come to voluntary reſtraints : and here, 

Fixs r, All contracts for reſtraint of trade over all England are 
void, whether by bond, covenant, or promiſe ; whether & of that 


trade a man is brought up to, or any other trade he afterwards 
falls into (zn). | e 


SECONDLY, Contracts to reſtrain trade in a particular place 
are void, if not done upon a fair, juſt, and good conſideration (x). 


(a) 8. Co. 121, ii) Moor, 576. 1. Bulſt. 11. and 

(5) 11. Co. 84. | ſtatute 20. Car. 2. WCG. 

(e) Godb. 125. (+) 1. Sid. 284. Raym. 288. 

(d) 2. Bylit. 135. 1. Roll. 561. (1) 5. Co. 62. 2. Keb. 309. 

(e) Dyer, 279. Jones, 162. Carter, () Cro. Eliz. 872. Cro. Jac. 596. 
114. Allen, 67. 2 


i Y See the caſe of the Archbiſhop of (2) See the Year-Book 2. Hen. 5. pl. 5. 
York, Reg. 105. | and the main point to this caſe, Moos, 
(g) Carter, 68. 114. 115. 242. 
(5) 1. Roll. 364. | 
I 4 TrimDLy, 


tion or a vicious one, whether it be by bond, covenant, or pro- 


MiTcCarrs ;, 
againſt 
REYNOLDS, 
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TriRDLy. Where the contract for the reſtraint of trade in 3 
particular place appears to have been made upon a fair and juſt | 
conſideration, the contract is good, be it by bond, covenant, or 
promiſe (a). In Foliffe u. Brode (6), a remarkable caſe, the 
plaintiff and defendant were mercers, living near to one another; 


the defendant deſired the plaintiff to buy his old goods, which the 


plaintiff did at ſuch a price, upon conſideration that the defendant 
would not exerciſe his trade within ſuch a place, In this 
Caſe it was FIRST obſerved, that it was a voluntary reitraint; and 
the rule is, Volenti non fit injuria ; SECONDLY, that it was made 
upon a valuable conſideration; the uſe of his trade being compen- 
ſated to the defendant by the price given him for his old goods; 
THIRDLY, That the agreement was neither malum in fe, nor 


Malum prohibitum 5; FOURTHLY, A man may bind himſelf not to 


live in ſuch a place, and by conſequence not to trade there; and, 
FIFTHLY, Theſe kinds of bonds are very frequent in Londen, 
In this caſe the material difference J firſt laid down is eſtabliſhed; 
and the judgment in. this caſe, as appears, was affirmed upon error 
in the exchequer chamber Ce). The caſe of Prugnel v. Groſſe (d), 
is a remarkable caſe ; and the ſtreſs was laid upon the conſidera. 
tion; not wihicther it was by bond, covenant, or promiſe. The 
caſe of Thompſon v. Heruey (e), though but an imperfect report, 
was of a reſtraint from buying of a particular perſon, and the fame 


difference taken (/). 
* ] ſhall now make a few uſcful obſervations. 


Figsr, That a reſtraint 90 obtain the ſole uſe of trade through 


all England is void; for it is a monopoly. 


SECONDLY, That a reſtraint from uſing one's trade in a pani- 
cular place, if done fairly, and upon a good and lawful conſidera- 
tion, and with no ill intention, is good. 

THIRDLY, That this is not in itſelf unlawful or unreaſonable, 
ſor then cuſtom could not make it good, all unjuſt and unreaſon- 
able cuſtoms being void. og T7. 

FouRTHELY, That ſince it is agreed on all hands that an action 
upon the caſe would have lain, which concludes ad damnum, and 
there can be no damnum abſque injurid, it follows, that the law 
reckons the breach of ſuch a contract an unjuſt and injurious 
action. . i it on 

FiFTHLY, That it is not unreaſonable to enforce bye-laws 
with a penalty; ſince no bye-law which is either unjuſt or unrea- 
ſonable can ever be good. gl l | | 

| 8 : | 

(a) Rogers v. Parry, 2. Bulſt. 136. (4) Allen, 67. Palm. 174. March, 

The caſe is there not well ſtated, but may 17. es Yo : 


de found 11. Tac. 1. Roll. 223. (e) x. Show. 2. 8. C. Comb. 121. 


| (6) Cro. Jac. 596. Jones, 13. (f) 2. Saund. 155. 
„„ V 
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e1xTHLY, The reſtraint of it muſt- be upon good confiderhs 
tion, and the breach of it muſt apparently tend to the damage of the 
other ; for elſe the reſtraint is void, though for a particular place. 


| ] ſhall now give my reaſons, why of involuntary and voluntary 


reſtraints ſome are void, and others good. 


FiRsr, For involuntary reftraints. Grants, charters, &c. erect- 
ing monopolies; are void for two reaſons: F IRST, Becauſe they are 
againſt the freedom and birthright of the ſubject: SECONDLY, Be- 
cauſe they are contrary to MAGNA CHARTA, But it is otherwiſe 
where the grant or charter is to enforce a cuſtom; for if the cuſtom 
be good, the charter enforcing it muſt be ſo too; or where the grant 
or charter is made for the good regulation and government of trade; 


for the public good is ever to be preferred to a private lols. 
Next, In giving the reaſons of voluntary reſtraints, I ſhall pro- 


ceed, FIRST, negatively, and ſhew what are not the * true reaſons 10 


and SECONDLY) poſitively, and point out the true ones. 
Fixsr, That they are againſt MAGNA CHARTA is no good 


7 


power, nut voluntary acts of men. | 


SECONDLY, That they are againſt the liberty of the ſubje& is 
no good reaſqn ; for what a man parts with is no longer his own, 
If I ſell my liberty to trade, it is no longer mine, but his to whom I 
ſell it. > Z | 

THIRDLY, It is not a good reaſon, that the condition is againſt 
law in a proper ſenſe ; for every thing that is againſt law in a 
proper ſenſe muſt be either: FIRST, malum (a); or, SECONDLY, 
omitting or neglecting what is a man's duty (5); or, LASTLY, 
encouraging the commiſſion of an evil action (c). | 


I ſay, conditions againſt law in a proper ſenſe muſt fall under 


one of theſe heads. And this laſt head explains the reaſon of the 
difference taken 1. {nf}. 106. 8. between a feoffment and a bond; 


| thata feoffment to a man upon condition he will kill B. ſhall be 
good, but a bond with ſuch a condition ſhall be void. For in the 


one caſe, left the man ſhould have any temptation to do the act, the 
law ſecures to him the poſſeſſion of the land without performing the 
condition; and in the other, frees him from the penalty of the 
bond ; ſo that the Jaw has the ſame end in view in making the 
feoffment good and the bond void, v:z. the prevention of the fact. 


Wherever there can be a way found out to perform the condi- 


tion without breach of the law, the bond ſhal! be eſteemed 
good (4). All things that may be prohibited by law, may be ſo too 


reaſon ; becauſe MAGNA CHARTA provides againſt force and 


MrTcyrts 
againſt 
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| by the condition of a bond (e). * The condition of the bond * [ 135 ] 


(e) Co. Lit. 206. 216. Perkins, 139. (4) Perk. 778. 1. Co. 22. Hob. 12, 
Carter, 229. 2. Keb. 140. 153. Norton v. Sims, Cro. Eliz. 705. 
(5) Palm. 172. Fitz. 1232. le) Year-Book 13. Hen. 7. 23, 24. 
le) Brook. Abr. Condition,“ 34. „ | 
Year-Book 2. Hen. 4. 9. Hob. 12, 
before 
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before us is neither malum in ſe nor malum prohititum ; for they 


neither cuſtom nor covenant could make it good. 


I come now to ſhew affirmatively, what are the true reaſons wh 
of contracts in reſtraint of trade ſome are void and others good. 


FIRST, Becauſe it is depriving the party of a means of a liveli. 

SECONDLY, Becauſe of the great abuſe ſuch bonds are liable to: 
as the enabling corporations to exclude foreigners, which they 
have no right to do; and maſters to lay hardſhips upon their ſer. 
vants, apprentices, &c. - | 


THriRDLY, Becauſe it is a 8 of no uſe to the other party. 
Puffendirf (a) makes all uſeleſs agreements, as an agreement not 
to wath onc's hands, &c. void. Cui bons is ever of great weight 
in all agreements (5). | 


FouRTHLY, There may be ſeveral caſes where agreements 
for reſtraint of trade in particular places may be of advantage to 


ſome, and no diſadvantage to the reſt; and there they are good: 


as for example, where a town is overſtocked with perſons of the 


fame trade; or in the caſe before cited of Folie v. Brode, where a 


man grown old and unable to carry on his trade without blunders, 


and having a good accuſtomed ſhop, quid damni in ſuch an agree - | 


ment, as was there entered into, to eicher? but an apparent advan- 


tage to both. 


Fir r HTV, Thoſe contracts in reſtraint of trade are void, where 
the performance is attended with an immediate and apparent da- 
mage to the one ſide, only to free the other from the fear of a 
diſtant damage, that may or may not happen (c). In the caſe of 
Barrow v. Ii ccd (d) it is ſaid, that an agreement not to ſow one's 
land is void; but the caſe in the Year-Book (e), upon which this 
aſſertion is founded, warrants no ſuch general poſition (J). 

*SIXTHLY, Suppoling it did not appear in the condition of the 


bond whether it were upon a fair and juſt conſideration or not, 
are theſe bonds prima ſacie to be eſteemed void ? or, Shall they be 


eſteemed good until the party for whoſe advantage it is ſnew in 


evidence the illegality of the conſideration upon which they are 


founded? J anſwer, FIRST, as to equity, the Jaw might be ſettled 


either way, provided it were known. But, SECONDLY, as thelaw 


now ſtands they are prima facie void; and for theſe reaſons : Firſt, 
On account of the benignity of the common law, and the tender 


regard it has for the liberty and right of the ſubject : Secondly, 


For the apparent miſchief to one ſide, and no viſible advantage of 
the other ſide to counterbalance it; which miſchief, in the firſt 


place, is not barely a private one, but has an influence upon the 


(a) Puff. de Jure Naturæ, lib. 5. cap. 2. (4) March, 191. 
2 c | (e) Mich. 7. Ed. 3. 64. 
. (5) Year-Book 21. Hen. 7. fol. 20. ( f) Allen, 67. rs 
(e) Caſe of Taylors of Ipfwich. a 
publie, 
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ablic, that being intereſted in a man's trade. And in the ſecond 
there is not only a viſible prejudice of the one fide, and no 
apparent advantage of the other, but a great probability that there 
s none; ſince to its being an advantage to a man to leave his 
trade, ſo many ſpecial circumſtances are neceſſary as are never to 


be preſumed where they do not appear. Hinc conſlat, 
Fs, That all bonds for reſtraint of trade, and no reaſon 
given, are primd facie void. Bee, 

SECONDLY, Where the condition of the bond affigns a juſt and 
fair reaſon, the bond is good, until that reaſon can be falſified. 


plac Cy 


 TairpLy, From hence it appears, why a bond for reſtraint of 


trade © all over England, be the conſideration what it will, is 
void; becauſe, without doubt, ſome place or other may be found 
where the party entering into ſuch a bond may uſe his trade, with- 
out any prejudice to the obligee, unleſs the obligee intend by this 
bond to make a monopoly of the trade; which reaſon is better let 
alone than given. | | | 


FouRTHLY, By this, the difference taken in ſome of our old 
Books between bond and covenant or promiſe may be very well 
_ accounted for, vi. Becauſe upon a bond * there is no neceſſity for 
the reaſon and nature of the contract to appear ; whereas in 
promiſe or covenant the whole nature and all the circumſtances of 
the contract muſt appear to the jury, before they can determine 
the damages theyare to give for the breach of the covenant. 


FiFTHLY, This not only accounts forthe judgments given, but 
alſo the expreſſions uſed in thoſe caſes ; as in the Year-Book of 
Henry the Fifth (a), the conſideration of the bond not appearing, 
and therefore being to be preſumed an oppreflive bond, the indig- 


nation of the Judge, though not the way of expreſling it (ſwear- . 


ing), may be excuſed. Perhaps it was ſuch a caſe as this: A weaver 
forced by the neceſſity of his circumſtances to fell to his loſs, 
another takes him, thus chagrined, to the tavern, where, for a 
trifle, he extorts ſuch a bond from him, and when the cries and 
tears of his 'half-ftarved wife and children call him again to the 


Mrrenzrt. 
game 
REYS0LDS. 
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loom, this bond is put in ſuit againſt him. This were a crime 1 


- amataloſs to find a name for. If, according to Puffendorf, by the 
laws of nature, uſeleſs contracts are void, how much more op- 
preflive one:: 


And now I come to conſider the caſe of Cerꝶ v. Taylors of 
Exeter (b), wherein it is ſaid, that ſuch a contract by bond is void, 
by promiſe good. 55 | 

And here, FIRST, pon the face of it this appears very harſh 
doctrine, For a bond may be conſidered in a twofold reſpect: 
Firſt, As a ſecurity for not breaking this contract; and can a 


man be bound too fait not to break his word? Secondly, The 


(a 2. Hen. f. Tl. (3) 3. Lev. 241. 


penalty 
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penalty may be conſidered as a compenſation for the breach of the 
agreement, as a price of re- purchaſing the liberty reſtrained by the 
bond; and this ſettled by perſons of full age, that are both moſt 
capable of it, and have likewiſe the beſt right to do it. As 3 
man may cedere ſuo jure, ſo he may do it upon what terms he thinks 
fit. A man may ſay, « I will not abſolutely exclude myſelf 


0 [ I 38 ] from doing ſuch a thing; but I will * bind myſelf in a bond of ſuch 


*f 139 ] 


a penalty not to do it, that fo, if I think fit to forfeit the penalty, 
I may be at my liberty (a). And certainly it would be very 
ſtrange, that the law of England, that delights ſo much in cer. 
tainty, ſhould make a bond void, only becauſe the damages are there 
aſcertained by the parties themſelves, who are the propereſt per. 

ſons to do it, and make a covenant or promiſe good, only be. 


cauſe the damages mult there be reduced to certainty by a jury, 


SECONDLY, As this is very harſh doctrine, fo it was an opinion 
not at all neceſſary for the judgment given in that cafe, which 
ſtands unimpeached upon the ground J have all along gone upon in 
this caſe ; ſo that it is only the reporter's opinion, founded upon 
March, 77. 191. a very indifferent reporter. And the reaſon 
given for the difference, vig. that in a bond the whole penalty is 
forfeited, whereas in a contract it was to be recovered in damages 
to be aſſeſſed by a jury, was a reaſon that held as well againſt all 
bonds in general as this. There can be but two reaſons 
for leaving it to a jury: either that the jury may ſee whether it is a 
lawful contract or not; which is proper for the conſideration of 
the Court, not the jury: or elſe, quia neſcitur quod damnum ; but 
this is no reaſon here, becauſe the damnum is fixed by the conſent 
of the parties. Let it be further conſidered, that the party can 
ſuffer nothing but by being a knave : and ſhall a court of juſtice 
aſſiſt a man to play the knave? Freedom to trade is as much bound 
by conſent as cuftom : and the caſe of penalties made for the 
enforcement of ſuch a cuſtom ſeems to me a ſtronger cate ; 
for there the party is, as it were, judge in his own caſe, whereas 
here the penalty is fixed by conſent of both ſides. Such an 
agreement in taking an apprentice is good, and may be conſidered 
not as a prejudicial or reſtraining agreement, but as a favourable 
and advantageous one, as putting an apprentice in a capacity uf 
getting his living in any part of England, but where it would be 
to * the prejudice of his maſter, when without it he can gain it no 
where. | | | | | 


This cafe has been compared to that of an infant, whom a contract 
for neceſſaries will bind; but not a bond. But this is nothing to the 
purpoſe ; for it ſtands clearly upen the incapacity of the infant 
to make any contract at all but ſugh as ſhall be for his adyantage; 
and it can never be for his advantage tò enter into a penalty, 
That this is ſo is plain from hence, that if an infant and a ſurety 
enter into a bond for neceilaries for the infant, the bond is. good 
as to the ſurety, though not the infant : ſo that it is not the 


(=) Seq Brafton, bk. 3, cap. 2. | 
| nature 
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nature of the bond, but incapacity of the infant, that makes the 8 

bond void. 3 18 
This caſe has alſo been compared. to bonds taken by ſheriffs for 

their fees, which are void. But here, FIRST, The eriff by the 

common law was to take no fees at all for doing his office ; and 

therefore as theſe fees are given by act of parliament, the act muſt 

be ſtrictly purſued. But sECONDLY, and principally, Thoſe bonds 

are void, from the apparent probability that they will make uſe of 

them toſupport their oppreſſion. There is but one objection that 

ſeems to have any colour in it, vir. that falſe recitals of conſidera- 

tions will make thoſe bonds good that ought to be void. But firſt, 

This is to be feared no more than falſe teſtimony : ſecondly, This 

ſpecial matter may be given in evidence. | = 
To conclude : The bond in the caſe before us is good, and en- 

tered into upon a juſt and fair conſideration ; for the reſtraint is 

exactly proportioned to the conſideration, viz. the term of ſeven 

years only ; and the intereſt of the public is not at all con- 


cerned (a). 

(a) See Davis v. Maſon, $5. Term Rep. 118. | 
Re, | *[ 140} 
* Skgnner againſt Newton. Caſe 7 . 


| TRESPASS IN AN INFERIOR COURT. The plaintiff declared, Judgment in 
that the defendant vi et arms tres pecias terre fregit, &c. pals reverſed 

iphus the plaintiff, containing ſo many acres, in ſuch a place. — ror 

The defendant juſtified by preſcription for a way; and on iſſue « in“ in. 

joined verdict was given for the plaintiff, and judgment accord- ftead of «4 pe- 

ingly. : 3 

UPON ERROR BROUGHT if was inſiſted, thatthe declaration ſhould 8 

have been worded clauſum terræ inſtead of pecias. For treſpaſs is a 

formed action, and there is no ſort of treſpaſs for which a form is not 

ſet down; and in thoſe actions for which a form of words is provided 

by the law, it is not in the power of the plaintiff to uſe what words 

his fancy ſhall lead him to; but he muſt uſe the words which the 

law has ſo appropriated that they can be expreſſed by nothing elſe. 

Every man's ground is in the eye of the law fenced. Treſpaſs will lie 

for the veſture of land; but even there the declaration muſt be not 

veſturam terre, but clauſum terre (ag. In treſpaſs for breaking 

into a church- yard, it was held, that it muſt be clauſum terre (b). 

Where a man has only herbage of land, he muſt declare qguare 

clauſum fregit (e). In Web's Caſe (d), the difference is taken 

between thoſe actions that are formed, viz. have ſet forms of words Z 

preſcribed for them, and thoſe that have not. Indeed, in Hobart, 

$1. a variance from the Regi/ter, in a formedon, where the variance 

was not material, was not regarded. In Hobart, 84. there is an 


| (a) Co. Lit. 4. b. (e) Dyer, 285. 
(% Year-Book 8. Hon, 6. pl. 9. (4) 8. Co. 48. : 
= 5 | inſtance 
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Sxixxzsa inſtance of a material variance from the Regiſer, and held good; | 
= but then there was this particular reaſon, that all the courſe of 
* precedents were on the ſide of the variation, which muſt all other. 

wiſe have been overthrown, In the caſe of Blake v. Clattel (a), 

* [ I41 ] the declaration was, guare clauſum * fregit, et diverſa onera of 
: gravel, &c. per quod viam 74 amiſit; and the judgment was 
arreſted. The word clauſum'ꝰ imports poſſeſſion, without which 

treſpaſs is not maintainable (5) ; for tenant at will or for rears, 

reverſion to another, he in reverſion cannot maintain an action of 

treſpaſs during the life of tenant for years: but pecia terræ 

does not import poſſeſſion; for terra revertens is terra ill. 


IT was ARGUED on the other ſide, that though © clauſum” was 
the word in the Regi/ter, yet it was but matter of form, and there. 
fore pleadable indeed in abatement, but not aſſignable for error, after 
a verdict and judgment. In the caſe of Palmer v. Humfrey (c), the 
words pecias terræ were held good in an ejectment. It is true; that 
Judgment was reverſed ; but the reaſon was, becauſe there was not 

certainty enough to direct the ſheriff what land to deliver to the 
party for whom the judgment ſhould paſs; whereas here was as 
much certainty as could be detired ; for it was not ?res pecias terre 
barely, but the declaration goes on and ſays, i %s the plaintiff 
(which proves him to have been in poſſeſſion, and fo obviates that 
objection), containing ſo many acres in ſuch a place. 

PARKER, Chief Fuſtice, and PowELL,y Juice, There is no 
want of certainty in this declaration; and after a verdict and judg- 
ment, it is hard for meer form to reverſe, &c. Indeed, in real 
actions, that are formed actions, men are tied up ſtrictly to the farm 

preſcribed in THE REGISTER : Sed aliter in perſonal actions. 

EvyRE, Juſtice, was of the ſame opinion, and gave this additional 

reaſon, that error does not remove the writ nor plaint, but the 

proceedings only; and the plaintiff in error could not be let in 

to make this objection but from the one or the other. But ſuppo- 

ſing the plaint was removed, it could not appear in the plaint; for 

© [ 142 ] that is * only in placits tranſgreſſionis ſuper caſum, without going 
further, | | | 9 

PowEkLL, Juſtice, thought this reaſon of no weight, becauſe he 
was of opinion, that a writ of error in a judgment given ina 
ſuperior court does not indeed remove the record or plaint, but 
1 only; becauſe here diminution may be alledged: but 
he was of opinion, that wmts of error of judgments in an infe- 

rior court removed ail, becauſe there was no alledging of diminu- 
tion. | | | -— 

Adjournatur (d). 
fa) 2. Vent. 73. | abatement, but that the defendant having 
(5) Year-Book 22. Egw. 4. 12. a. waived that opportunity could not take 
(c) Moor, 422. advantage of it on a writ of error, 1. Stra. 
(d) It is ſaid to have been held in this 157. — But ſee S. C. poſt. 168. where itis 

caſe, that the variance from the Regiſter faid, that the judgment was reveried, 
might have been taken advantage of in | | | 
| Hacket 


Fd aſſigns for breach of the covenant, that at the time of the ſale be aligned as a 
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| Hacket againſt Glover. | Caſe 72. 


\ * 7RIT oF ERROR, out of the court of common pleas, upon an If a perſon fell 
action of covenant, wherein the plaintiff declares, that the wy 3 : 
defendant ſold him goods for ſo much money, and covenanted to endes againf 


defend and warrant the goods to the plaintiff contra omnes perſonas ; all perſons, it may 


the defendant had neither the poſſeſſion nor the property of the breach of the co- 

goods, To this the detengant demurred, and judgment was 9 9 = 

given for the plaintiff. | | dime of the ſale, 
A writ of error was brought. naa Henther the 

* | ; . gel. ien nor the 

SIR PETER KING inſiſted, that this was no breach of the property of them. 

covenant ; for the intention and deſign of the covenant was only ; 

to ſecure the poſſeſſion; and therefore until an eviction the cove- 

nant was not broken. Lord Cite (a) ſays, that an eviction is of 

the very eſſence of a warranty ; and though warrantia charts - 

may be brought before eviction, it is only a charge upon the 

land (5). Suppoſe a man having only an equitable intereſt in 

goods {ell thoſe goods, and covenant that he is the owner of thoſe 

goods, and will warrant and defend, &c. ſhall the vendee, in this 

caſe, bring an action of covenant before eviction, and ſupport it | 

only by * ſaying, that the property, v:z. the legal title, was in * L 143 1 

another at the time of che ſale (c). | | | - 
Mx. LUTWYCHE, en the «ther fide, argued, that ſince it was 

confeſſed by the demurrer that he who fold them had neither the 

poſſeſſion nor the property, the buyer could not take poſſeſſion 

of them without expoſing himſelf 0 an action of trover. The 

word « dimiſiꝰ in a leaſe imports a covenant in law; and in 

ſuch an action it had been enough to aſſign for breach, that the 

leſſor had no title at the time of the leaſe, without ſhewing an 

eviction (a). | 
PARKER, Chief Juſtice. The plaintiff cannot uſe the goods 

without being liable to an action, which is a damage. If the caſe * 

had been, that the defendant had had the equitable right, but 

another the legal one, it had been proper for you to have laid it 

before the Court by pleading it. | „ 
EyRE, Juſtice. A warranty, in the nature of it, imports as 

well warranty of the property as poſſeſſion (e). The caſe upon 

the word & Jimi” is a ſtrong cafe; for that is a covenant 

2 ; and if not neceſſary there to ſet forth eviction, 4 Fortior i 

not here. | a 


Judgment was affirmed (J). 


(a) Co. Lit. 36 5. a. Qucd coregſum per Curiam ſed nihil ad rem, 
(5) Fitz. N. B. 134. 8 Nor t the former editin. 
(e) The cafes in Moor, 175. Hob. 34. (4) 4. Co. 80, Cro. Jac. 474. 3. Mod. 
$1. Dyer, 328. 1. Roll. Rep. 519. 261. 1. Sid. 178. 5 
and 2. Saund. 175. were quoted; but (e) See Warren v. Tallard, 1. Roll. 
moſt of them only prove, that a covenant go. _ i | 
tor enjoyment againſt all interruption () See Severn , Clarke, 1: Leon. 
extends only to legal interruptions. 122. Nerthecte v. Underhill, Salk. 199. 


Sheppherd 


„ 44 
2 
„ 

" "21 


#[144) Hilary Term, 11. Queen Anne, In B. R. 


Der 20 1 . 
* 4 EY 4 41 «2 „* eee 8 
9 * 1 1 4 » * 
eee rene W eee eee 


* Caſe 73. 5 * Sheppherd againſt Maidſtone. 


On a covenant DEBT UPON BoND. Upon over of the bond it appeared, thx 
that.ſhall ſerve - the condition was, FIRST, that the defendant ſhould perform 
er SHE all covenants compriſed in ſuch a deed of indenture. Seconpry, 
Sunt for the That he would, upon requeſt; come to an account with the Eg. 
Foods he ſhould India Company for whatever of their goods ſhould come to biz 
receive, or the hands, or the net produce of them. THIRDLY, That he would 2 


net produce of pay them whatever, upon ſuch an account taken, he ſhould be 


3 a breach f. © 1 - » 
e . er found in arrear to them. 


10 e In the deed of indenture referred to it was covenanted; that the 
an ane 7 defendant ſhould, within ſuch a time, go for Fort St. George, and 


| * ſerve the Company faithfully there, as a factor, for five years. 


ee gagthad The breach aſſigned was, that ſo many rupees belonging to 
fgned. the Company came to his hands, which /{icite et fraudulenter 
7. Roll Abr. rb ezu/avit, et in proprium uſum, Sc. contra tenorem indenturg, 


" 4 7 A e - 
8 LN * L by 1 * 5 7 4 
9 4 \ 
. 9 red WT" 4A s : 8 / 
: 4 . q . > G21 % 


. e 
* * 27 1 . 2 . > * "ww 
e, er 


5 i 
133 
1 
8 

SJ 
be 

Wl 
3 


124. : 
1. Bac. Abr. Sc. | 

. THE QUESTION upon demurrer was, Whether the breach 
: aſffigned was a breach of the condition of the bond? 


2. Burr. 773. 
| IT wAs RESOLYED BY THE Cour, that it was not; for the 
defendant was not barely entruſted with the cuſtody of the 
Company's goods, but was their actor; and, as ſuch, had a power 
to inveſt their money and goods in whatever he thought moſt for 
the advantage of tie Company, and was not to account for the 
goods them ſelves, but for the net produce of them: ſo that he 
might convert to his own uſe the ſtock that was the Company's, 
provided he anſwered it to them out of his own. Indeed; in caſe 
of an apprentice the caſe is different (3); for he has only the 
S [ 143 ] cuſtody of his maſter's goods and * caſh, and therefore the breach 
| here aſſigned would have been a forfeiture of his indentures, 


PENGELLY, Serjeant, being retained to ſpeak to it, 
Adjournatur (). | 


(a) See Thornycreft v. Barnes, poſt. (5) See the eaſe of the African Company 
I 50. v. Maſon, poſt. 227. Gilb. Rep. 233, 


Caſe 74. Parker againſt Langly. 
A declaration in THIS was an action upon the caſe for a malicious proſecution) 
an action cn the wherein the plaintiff declared, that the defendant arreſted him 
eaſe for amalit- in the ſum of one hundred pounds, on purpoſe to hold him to 


ſecution x : men Dh 
wb That ſpecial bail, where not one penny was due. 


decame of te The defendant demurred ſpecially, and ſhewed for cauſe of 


lic:ous proſe - a 3 | f 
= P emurrer, that the plaintiff had not, in his declaration; ſhewn what 
S. C. poſt. 209. became of this malicious profecution; | 


S. C. S. 163, THEY THAT ARGUED for the defendant owned, that after a 


verdict. judgment could not have been arreſted for this defect in 
| | | the 


Hilary Term, 11. Queen Anne, In B. R. | ; 


| the declaration, becauſe it could not be intended that the plaintiff Panrxen 

could have had a verdict, unleſs it had appeared that the proſecu- 44 . 
tion was malicious (a); but upon demurrer, and that a ſpecial . 
one, it was inſiſted upon as a good exception; for no action will lie 
for a malicious indictment, without ſhewing what became of the 
indictment (6). En en | 

* Ir WAS ARGUED for the plaintiff, that this action is founded & [ 146 ] 

upon malice, and brought for holding to exceſſive bail, which was * 
collateral to the proſecution, and therefore not to wait the event of | 
that, of which, if they did, the ſtatute of Limitations might poſſibly 
bar then , . F . 

It was urged, that there is a difference between an action upon 
the caſe for a malicious proſecution and an action of confpiracy ; 
that in the latter, the plaintiff muſt indeed ſhew the former action 


to be determined; but then it appears from the Regifter (d) hat 
this does not proceed from the nature of the action, but the 0 


of the writ; and this held to be the reaſon (e). 
THE CouRT inclined in favour of defendant, 


Sed adiournatur (f ). R 


(a) Skinner +». Gunter, Saund. 228. 

(5) Caſes quoted arguendo were, 
2. Rich. 3.9. b. Falk. 15. Hobart, 205. 
Keilway, 99. b. Godbolt, 26. 1.Saun- 
ders, 228, 229. 1. Jones, 312. Sider- 
fin, 124. Yelverton, 117. Cro. Car. 
291, The reafon of all which caſes is 
founded in this, that otherwiſe there 
might be a claſhing of juriſdictions, and 
contrary verdicts; as here it is poſſible, 
that the defendant may be found guilty of 


23 Fa N 
a malicious proſecution ; and it may aſter- 
wards he adjudged, in a proper place, that 


the profecution was not malcious, — 
Nor to former edition. | 
(e) Stiles, 451. 3. Lev. 210. 
(4) Reg. 134. | 
(e) 1. Vent. 12. 1. Jones, 93. 
Poulter's Cafe, 9. Co. Cro. Jac. 130. 
J) See poſt. page 210. where Pax - 
KER, Chief Faftice, delivered the opinion of 
the Court in favour of the defendant. 


The Queen againſt The Corporation of Durham. Caſe 5. 
HIS was a mandamus to reſtore H. to the office of town-clerk. On a mandamus 
Ke 8 | 8 to ſt 
Two exceptions were taken to the return: 8 db, k 
FirsT, That they ſaid, that ſuch a year of Queen Elizabeth, 


return that he 
and long before, they were a corporation ; and fo did not intitle 7... © 

; . 8 * . 2 > eligitilis 
themſelves by preſcription, which 1s ever time out of mind (#37 hes 


is not 
Tu Cour were of opinion, that a corporation muſt either be 1. Sid. 33. 

by charter or preſcription, which is ever time out of mind; and _ 
therefore the authorities were allowed for law: but yet the excep- 
tion was diſallowed, becauſe it was only failing in a matter of ſur- 
pluſage. 8 | 

SECONDLY, It was excepted, that it was not returned, that the 
town-clerk was actually choſen annually, but only that he was an- 


- 


(a) See the caſe of Sutton Hoſpital, Book 12. Edw. 4. fo. 8. Bagg's Caſe, 
10. Co. 1, Cro, Eliz. 168. The Year- 21. Co. 93. Raft. Ent. 3. and Dyer, 7. 
Vol. X. „5 1 nuatim 
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Taz Arx nuatfim eligibilis; whereas time and uſage are neceſſary to preſerip. 
r tion (e). * Beides, the office of town-Clerk is in the nature of 
cos Eds 1 it, in the eye of the law, an office for life; and will be fo intended, 
or Dvanan. until the contrary appear (9). | 3 , 
The office of HE Cour were of opinion, that the other exception is good; 
—_— > for the office of town-cleri is an office for life, unleſs reſtrained by 
= ter life. Charter or preſcription, which ought to be ſhewn upon the return; 
* * © andthatthis was not done. Beſides, though he be annuatim eligibili,, 
| he may continue town=clerk, and will do ſo, until they chooſe ano. 
ther; but this does not appear to be done; and therefore the exce 
tion is good for both theſe reaſons. If the return had been, eligis © 
 & bilts pro uno anno tantùm, his office would have expired at the 
end of the year, whether they had choſen another or not; but 
it is otherwiſe as this return 1s, | ATMS | 


(a) See Ce. Lit. x10. 1. Lev. 262. 3. Cro. 110. (5) rx. Vent. 82. 


Ca 6. Mexril againft Joſſelyn. 


In debt on bond WRI OF ERROR out of the court of common pleas. The 
| Payable 25th action was debt upon a bond conditioned for payment of 
— Ae money upon the twenty: fifth of March. | The defendant pleaded 
5 . ayment upon the twentieth of March. The plaintiff replied, 
and the plain that he did not pay it upon the twentieth of March. Upon this 
rate fe in- iſiue was joined; a verdict given for the plaintiff ; judgment en- 


ens - ee, tered accordingly ; and a writ of error brought. 
ring, the plaintitt . : . 
If the verdict had been found for the defendant, and judgment 


cannot have 
Judgment. given accordingly, all had been right; for“ payment uponthetwen- 
[ 48 ] rieth is payment upon the twenty-firſt, and io on; but now the 
| verdict is found for the plaintiff, the iſſue is immaterial ; for non- 
3 „ 8. payment upon the twentieth can be no evidence of non-payment 
1 upon the twenty- fifth for it might be paid in the mean time (a). 
PARKER, Chief Fuftice. It is hard that the defendant ſhould 
take advantage of his on immaterial pleading; but we cannot 
help it. The caſe of Hill v. Mandy (), in the court of common 
pleas, is a caſe in point. 5 
The judgment was reverſed (c). 
fa) Ste Cro. Jac. 434. Cro. Eliz. (e) See the ſtatute 4. & 5. Ame, c 16. 
828. and the caſe of Maſon v. Price, f 12. Bull. N. P..174- 2. Stra 994. 
Hyary Term, 9. Anne. | 23 . Burr. 944- 1. Bl. Rep. 210. 
P | | 
In an action for T HIS was an action upon the caſe for falſely and malicioully 
a mal. cious pro- indicting a man for uling the trade of à badger, without a 
ſecution,it mult licence to do it. | FE 


appear to have | | l 
been malicious and without probable cauſe. S. C. poſt. 214.—S. C. 1. Salk. x5, 8. C. Gib. 187. 
Stra. 977. Bull. R. P. 24. 4. Burr. 1924. 3+ Term Rep. 544. ä mw : , . 

| e | | ne 
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One exception to the declaration was, that the indictment was Pons 
ſaid to be Falsò et malitios?, and not ab/que probabili cauſa. ga 


| . | CWIXN. 
Bur 1T WASRESOLVED, that in the caſe of an indictment, C falsò 
« of malitiosè, without © abſque probabili cauſa,” is enough: 
but had it been an action for a malicious proſecution, thoſe words 


* 


muſt have been in (a). 


But ANOTHER EXCEPTION was taken by THz Cour, that 
chis was an action brought on an indictment for uſing, &c. and | 
not being licenſed, and yet the plaintiff does not thew that he was 5 | 
licenſed, | 2 [ 149 ] 


- THEN IT WAS DOUBTED, Whether this were a matter indict- An action for a 
able? and then the queſtion would be, Whether * an action malicious proſe- 
ie for falſely and maliciouſly indicti f e eee 
would lie for falſely an iciouſly indicting a man for a matter though the in. 
rot indictable, nor yet containing ſcandal? | d. ctment is bad; 
Tak CouRT inclined to the opinion, that it would not, and 2 Gena, 


that the law ſtood thus, viz. that a falſe and malicious indictment, poſe of malice as 
for a matter not indictable, yet containing ſcandal, is actionable; if it had been 
but that if it be neither indictable nor ſcandalous, it is not action- Sd. 
able (5) ; and that if it were for a matter indictable, though it did 
not import ſcandal, it is actionable. Fe = 
To this opinion of the Court it was objected by the Counſel, 
that in the reaſon of the thing they could not fee, why its being for 
2 matter indictable or not indictable, ſhould occaſion ſuch a differ. 
ence, ſince a perſon, by being falſely and maliciouſly indicted for 
2 matter not indictable, is put to the ſame expence and trouble as 
if it were for a matter indictable; and the maliciouſneſs of the pro- 


{ 


x 


ſecution is rather more. | 
Ta CouRy allowed this way of reaſoning to have weight in 
it (c). „555 | 

(a) Cro. Jac. 193. 490. 2. Mod. 51. ofthis caſe ; and in Hilary Term, in the 
Jones, 93.— But ſee Farrel v. Nunn, Bull. twelfth year of Queen Anne, Pax ER, 


N. P. 14. Fiſher v. Briſtow, Dougl. 205. Chief Fuftice, delivered the opinion of the 
Lewis v. Farrel, 1. Stra. 114. Morgan Judges, and gave judgment for the plain- 


d. Hughes, 2. Term Rep. 225. tiff. See S. C. poſt 214.— See alto the 
(5) Raym. 35. 2. Sid. 162. and the caſes of Chambers v. Robinſon, 1. Stra. 
caſe of Savil v. Robarts, Salk. 13. 69 1. Payne v. Porter, Cro. Jac. 490. 


(-) The Court took time to . conſider Wicks v. Fentham, 4. Term Rep. 243. 


Thornicroft again Barns. Caſe 78, 


1 \ [RIT oF ERROR brought upon a judgment given in the court In debt on bond, 
of common pleas. The action was deht upon a bond of one conditioned, that 
thouſand pounds penalty, conditioned, that if ſuch a one, being an 4 eee p 
apprentice, ſhould purloin or embezzle any thing to his maſter's 6 
damage. thas ls e ena _ : f ſhould purloin or 
ge, tnat then he ſhould make it good. embezzle any. 


i : | | a | thing to hi 
maſter's damage, the ot [igor will pay it; a breach that he embezulcs and fur loi ned Ab well = 


Vgned, | 
K 2 | The 
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x3; ws? 

r 

2 IR 


Hilary Term, 11. Chant Anne, In B. R. 


Txoxxt= The breach afligned was, that he did embezzle and purloi tro 


cxorT hundred pounds. 


aint 
Ban v4 Upon this iſſue was joined; a verdict oem 4 for the plaintiff 


and judgment accordingly. 


* [ I 50 ] Now, upon error brought, 7 WAS-INSISTED, that the breach 

g was not well aſſigned; for the condition of the bond tying it up to 
ſuch purloining as ſhould be to the damage of the maſter, the 
plaintiff 1 in the original action ſhould have averred, that this Was 2 


purloining to the damage of the maſter. 


But THE waHoLE CouxrT thought the judgment of the court of 
common pleas was well given; for the words © purloining” and 
« embezzling” are always taken i in a bad ſenſe, and ex vi termini 
import damage to the maſter ; and what appears s plainly needs not 
be averred, — to that maxim of law, Quod conſtat clare 


non debet verificari. | 
The juegment was affirmed 175 (a). 
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Cafe 39. The Queen again The Inhabitants of Hornſey. 

Public way. PARKER, » Chief Fuftice. If a vill be erected, and a way laid out 

to it, if there be no other way but that to the vill, it is not 
material gzo anzmo it was laid out, it ſhall be deemed a poi 
way. 

SEcoNnDLY, No one e living i in a hundred ſhall be allowed to give 
evidence for any matter in favour of that hundred, though ſo poor 
25 upon that account to be excuſed from the payment of taxcs, 
becaufe though poor at preſent he may become rich. 
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The Twelfth of Queen Anne; 
N | 
The Queen's Bench. 
Fr Thomas Parker, Rut. Chief Tuſtice. By 
Sir Lygtleton Powys, Kr. ___ 
Sir Robert Eyre, Kut. viren 
Sir Thomas Powys, Kut. 8 
Sir Edward Northey, Kut. Attorney General. 
Sir Robert Raymond, Kut. Solicitor Generali 


. | »[ 15:1 
* The Caſe of the Corporation of Bewdley. Cale 80. 
F\HOSE that produce a witneſs ought to examine him in A witneſs can 
chief only: but they, againſt whom he is brought, may only be examin- 
: examine him upon a voir dire; if they pleaſe, whether he ed on d dre 
is concerned in intereſt; | Fs 28 * 
| - 3 | Salk. 594. 11. Mod. 100, 1 
Te matter in iſſue was, Which was the charter by which the Awitnefsmaybe - 
corporation of the town of Bewdley was to act, whether by the <xaminedtoex- 
ancient one, or one of later date? e Sogn 
ö in chancery, 
A witneſs was produced to eſtabliſh the ancient charter. he» 7:5 va L 
His evidence was excepted againſt, as being a mortgagee under cauſe. _ 
the old corporation, | | | 
This was proved by an anſwer of his to a bill in chancery. 


But it was inſiſted that this anſwer was ſo uncertainly penned, - 
as that it might be true, and yet his mortgage of ſuch a nature as 
not to prevent his evidence, and therefore that he might he called 
to explain the ambiguity of his anſwer, 
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Eaſter Term, 12. Queen Anne, In B. R. 


Tur ca Tax CourT was of opinion that he might, ſince his anſwer 
or THE depended upon his veracity, as much as the evidence he could 
CornrORATION then give; and if the one be to be credited, why not the other ? 


oF BEWDLEY. : 
3 . ] * But afterwards his evidence was rejected upon another con- 
1 152 ſideration, viz. that in his anſwer he lavs the whole ſtreſs of his 
defence upon the matter then in iſſue, viz. the ſubſiſting of the 
preſent corporation. | | | | 
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Caſe 81. | The Queen againſt Ridpath. 


If a perſon, be- A RECOGNIZANCE was entered into by Ridpath, with ſe. 

ry curities, whereby he was bound to appear the firſt day of the 

re and Term ad refpendendum, c. in the mean time to his good beha- 
ght up by. ago : : I 

habeas corpus,em. VIOUTy and not to depart without the licence of the Court. 
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Ane to 25. An information was preferred againſt him by THE ATTORNEY- 


pearin the court GENERAL; to which information, by reaſon of ſome defect in the 
ot king's bench pleading, THE ATTORNEY-GENERAL thought fit to enter a nll? 


on es 5 day proſegui, and then THE ATTORNEY-GENERAL exhibited another. 
ot Term, ad re- : ED : 3 | 
 ſrondendum, Sc. IT WAS INSISTED in favour of Ridpath and his ſecurities, 

and an informa- 9 Ps 

tion, ex officio, is FIRST, That the words © ad reſpondendum' muſt be extended to 
exhibitedagainſt thoſe crimes only, the ſuſpicion of which was the cauſe of his 


him on that day, commitment and entering into the recognizance, and not to the 


. 


i= _ crunes he ſhould afterwards commit, or be charged with ; for then 
a it would be utterly impoſſible for a man to get anybody to be 
the laſt day of bound in a recognizance with him ; an opinion of the innocence 
the Term anew of the perſon, as to the crime charged, being probably the only 
ee e. motive that can be ſufficient to induce men to become bound for 
cognizance is Others. | 1 
not diſcharge® SECONDLY, That © ad reſpondendum' refers to the firſt da) 
EEE * of the Term, when he was beund to appear. VV 


* THIRDLY, That the entering of a nolle proſequi was a bar to 
ſegui, but obiges the oftence contained in the information; at leaſt that it was 2 
him to appear to diſcharge from any further proſecution for it ; and that it was all 
* the ſecond in- one, whether he was diſcharged from the recognizance by rule of 
© Ys torraaticn. court made for that purpoſe, * or by a judgment, that by a neceſ- 
2 8. Ee. Fort. 358. ſary conſequence amounted to a diſcharge. ö 
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153] But THz Court were of opinion, that the recognizance ex- 
tended to all crimes whatever which he ſhould be charged with; and 
that if it had relation to any particular crime only, it muſt be men- 
tioned in the recognizance ; but that is only © ad reſpondendum” 
generally. That there was no ſuch inconvenience as was pre- 
tended ; the bail in this caſe being bound in a ſum certain, and 
not to ſtand in the place of the principal, as in civil caſes : that 
the perſon's not appearing according to his regognizance, his ab- 
ſence (de the cauſe or reaſon of it what it will) was the cauſe $4 
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Eaſter Term, 12. Queen Anne, In B. R. 


the forfeiture of the recognizance. That anciently in ſpecial bait Tar CA 
in civil actions, where the bail is to ſtand in the place of the prin= _ 424% 
cipal, bail to one action was to ſtand bail to all actions that he NrArx. 
ſhould be charged with when in court. That this was hard in 

caſe of ſpecial bail, and is therefore now altered, though altered 

only by rule of court; and that as to common bail the law is ſtill | 

the lame. That the zoe praſegui was neither a bar nor diſcharge, Salk, 21. 


*[ 154] 
Turner againſt Goodwin. 6 Caſe 82. 


TH was an action of debt upon a bond for three thouſand Todebr on hond 

1 pounds, conditioned for the payment of fifteen hundred bac d * 
pounds. The condition of the bond recited, that WHEREAS e _ 

Dibble was indebted to Turner in a bond of three thouſand pounds, which the ovy- 
conditioned for the payment of fifteen hundred pounds, and had gee had reco- 
recovered judgment for this money; Goodtoin, upon conſideration vered judgment 
that the plaintiff would forbear ſuing out execution upon Dibble, 2 upon 
promiſed to pay the money to Turner upon requeſt, * he aſſigning chat we — ; 
over to him the judgment he had againſt Dibble.— The defendant would forbear to 
pleaded in bar, that tne plaintiff had not aſſigned the judgment: ſue out execu- 
The plaintiff replied that he was ready to affign. The defendant den againit A. 
demurred, and the plaintiff joined in demurrer. 2 over 
- The judgment to 


| | | cc zue the oblgor, if 
Ir was ARGUED for the defendant, that the words © aſſigning 8 — 


« over the judgment,“ are in the nature of a precedent condition; gead that the 
for otherwiſe the defendant would be without any remedy at law ovligee had not 
for the aſſignment of his judgment, the obligee only being able afligned, the 
to ſue upon this bond; but that, on the other hand, no inconve- Punt ff may re- 
nience could ariſe to the plaintiff, in interpreting this a precedent 8 Ow 
condition, becauſe he can put the bond in ſuit for his money. gs. & apy 185. 
But ſuppoſing the words may, with an equal probability, admit of 222. 
either interpretation, conſidered ſimply in their own nature, yet q C G 
ho | * 9 „ 40. 
being the words of the condition of a bond, which is always in 8. C. Fort. 245. 
| eaſe and favour of the obligor, they muſt, upon that account, be 

interpreted a precedent condition. In an action on a covenant to 
pay ſo much money, the plaintiff making to the defendant ſuch an 


© eſtate in land, the declaration was /icet paratus, &c. he had 


not paid the money; and the defendant pleaded, that the plaintiff 
had not made ſuch an eſtate ; and upon demurrer, judgment was 
given for the defendant ; this being reſolved to be a precedent 
condition (a). | | | 


Tax CovurrT were divided in their opinion. 


ParKeR, Chief Fuftice, and Pow vs, Fuſtice, for the plaintiff, 
were of opinion, that the fingle queſtion was, Who was to do the 
firſt act? and that the * ohligor was to do it; for though the obligor & [ 15 - ] 
de not bound to part with the money, unleſs the judgment be at 5 
the ſame inſtant of time aſſigned to him, yet he is bound to ſeek | 


(a) 1. Lutw. 490. $96, 2. Vent. 147. _ 
K 4 5 . Out 


well Y ” 9 
e \g 
Ear oe : 

; * 7 1 
e 
. 2 1 D 7 Tu 
7 ers 7 


* 4 0 5 1 


# \ ras | * * 5 4 ud 7 C "Gag. 
* A »*.4 1 2 \ o 
"23% „„ „ 

* or! WY Wo of: Ah + A 5 
ws A * e * , y - 2 


&5 


TouxNrnk 


_ aga nfs 


Goopwls. 


Caſe 83. 


In an inforraa- 
tion tor felling | 


Stra. 497. 
+. — 
156 


The ke fer- | per 
fon cannot be in could not be both informer and witneſs. For as to the objection, 


Former and wie that this would render convictions impoſhble, unleſs perſons were 
ſo fortunate as to have witnefles with them, there was nothing in 
it; for an informer is only nominal, and anybody's name may be 
made uſe of (6). ö : 5 EF; 


penalty. Sep Rex v. Stone, 2. Ld; Ray. 


291. 


both informer and witneſo? 


Eaſter Term, 12. Queen Anne, In B. R. 


out the obligee, bring the money, and tell him, © Sir, here is your 


- 


“ money, if you will affign the judgment.” 
EYRE, Juſtice, for the defendant, was of opinion, that the words 


e affrening the judgment“ amounted to a precedent condition. 
Firit, Becauſe the form of ſpeaking, ** yielding, paying, &c.” 
did always import fo, unleſs the nature of the thing ſpoke the con- 


trary. And, ſecondly, Becauſe if the judgment was aſſigned firſt, 
the bond might be put in ſuit for the money; but if the bond was 
paid firſt, there lay no remedy at law for the judgment (a). 


(a) This caſe came on to be ar- given for the plaintiff, S.C poſt. 222. | 
| gued a ſecond time, and the Court . by the unanimous opinion of the Court, 


vifare watt, S. C. Gilb. 40. 45. 8. C. S. C. Fort. 151. 
Polt. 130. and judgment vas afterwards . 


The Queen «gainfi Bradley. 5 
HIS was a conviction upon the ſtatute 8. Ann. c. 18. ſ. 3. 
about the aſſize of bread. | 


tread ſhort of . : | 
weight, it is not There were two queſtions in the eaſe, | 
faFicient to al- | 3 | 
Ieeze that ſo TRE FIRST was, Whether the crime was certainly enough 
many loaves, charged in the indictment upon the defendant ? 
| wantingſomuch - 35 | | - 
weight, were The crime was thus charged, that the bread wanting ſo much 


bought at the weight of, &c. was bought in the ſhop of Bradley, a common 
ſhop of the de- | ? 

Fndant, a com- 
mon baker. 
1. Salk. 578 . Nv . : 
L4. Ray. 583. yet the defendant innocent (a); for it is poſſible that it might be 
the bread of another perſon, fold in the defendant's ſhop; that 


Dasxcr. | 
And THE Cour were of opinion, that the crime was notcer- 
tainly enough charged ; for the whole charge may be true, and 


therefore he ought to * have been charged directly with the ſale of 
ſo much bread. It is true indeed, that when a ſervant fells it in 
his maſter's ſhop, it is good evidence of its being the maſter's 


| bread ; but it is {till but evidence; and it is a conſtant rule, that 


that which is but evidence cannot be laid in an indictment. 


THE SEEOND POINT was, Whether the ſame perſon can be 


Tar Covs r ſeemed to be of opinion, that the fame perſon 


() Dougl. 153. 5 


(+) The informer cannot be 2 witneſs 1545. | | 


where he is entitled to any putt of the 


Nianners 


Faſter Term, 12. Queen Annc, In B. R. 


Manners againſt Pern. 2585 Caſe 84. 


1 the cauſe in which the univerſity of Cambridge had, 2 


the laſt Term (a), claimed conuſance of pleas. 9. A . ee, 8 


And now the plaintiff moved the Court, that the defendant mi ght affaalt — bet 
iy all the coſts for all the motions about that conuſance. It was 7 14 op 
{aid, that when a defendant makes default at 2% privs, he is from jowed on being 
that moment out of court, and his motion in arreſt of judgment is after an impaal- 


cus curiæ; and yet the plaintiff has always coſts. ance, the plaa- 
1 f 4 1 7 tiff is not en- 


But THE CouRT rejected the motion; for they knew no pre- titled tothe cosi 

ceedent, nor ſaw any reaſon, that becauſe a third perſon claimed thereby occa- 
| conuſance of pleas and is refuſed, that therefore the defendant 

| ſhould pay the plaintiff coſts. Beſides, in this caſe the defendant, 

by inparling, had, as far as lay in him, ſhewn himſelf defirous of 

| having the cauſe tried in this court. Add to all this, that the mo- 

| tion was by no means without foundation; for the Univerſity only 

came a moment too late. | 


(a) Ante, 125. | 
EE. - EE, bs 
The Queen againft The Inhabitants of Gruelthorp, Caſe 85. 


His was an action upon the ſtatute of H7:/imin/ter the Second, an ation can. 


cap. 46. which enacts, & that if any, upon juſt approvement, not be brought 
| © do make a hedge and ditch for that purpoſe, and it is thrown on the ſtatute of 
* down afterwards by ſome that cannot be difcovered, by verdict e 25 
« of the aſſize or jury, and the towns adjoining will not indict nile time 
| « ſuch as are guilty of the fact; in ſuch caſe the ſaid towns ſhall has been given 
« be diſtrained to make again ſuch hedge or ditch at their own to the inhabi- 


« coſts, and ſhall alſo yield damages.“ | rege eg 


Ir was URGED by the defendant, that the preſent proceedings 

upon this ſtatute were much too quick; it being in all not above 

three weeks ſince the crime was committed. The ſtatute gives 

this action conditionally, viz. if the inhabitants do not indict 

« the perſons guilty of the offence;” and therefore ſome time 

muſt be allowed for notifying the offence, 'and for inquiring who © 

tae offenders are. Lord Cote (a) allows the inhabitants a year and XI 
a day's time for indicting the offenders. The fame objection is f N 
taken in the caſe of Proctor v. Mallory (6). And all the prece- 

cents are, at leaſt, a year's time ſubſequent to the offence, | 


Taz Cour were of opinion, that the time was too ſhort ; and 
that the ſtatute ſuppoſes a reaſonable time ought to be allowed for 
indicting. If a robbery be committed in the day-time, the hun- 
dred is not chargeablg until forty days after the offence, and cer= 


(e} 2. inſt, 406. | (5) i. Roll Rep. 365. : 
| tainky 
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Eaſter Term, 12. Queen Anne, In B. R. 


— > * tainly leſs time muſt not be allowed here, where the offence i; 
THE committed in the night-time. | | 


IxnaniTaxTs AN OBJECTION was taken in this caſe to the defendant's ple; 
urbanen. for this ſtatute not extending to every * lord, but to ſuch lord only 
et nt” aS had right to approve, the defendants, to ſhew the lord had 5 
[158 ] right to approve, pleaded a preſcription to common thus, « ty 
divers freeholders had a right to common,” without confinin 

their preſcription to any certain particular tenements. 


It was admitted, that by way of cuſtom, this general way of 
pleading had been good, but not by way of preſcription. 


And to this opinion THE COURT inclined. - 
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Adjournatur. 
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Caſe 86. Sale again Kitchingham. 
Where cove- ACTION OF COVENANT, and ſeveral breaches aſſigned; but 
| Hants relate to that covenant upon which moſt ſtreſs was laid, was, that the 


land, they Tun leſſee ſhould lime and dung the land durante termine, which wa 


Bs bs * 9 9 
r - 
_— 4 


; 
3 4b top cc, 4 

1 by 8 A 

4 man n. 


15 with it, attend 
3:Þ2 fion, and the > | 3 — | 
2 * This action was brought by the plaintiff as heir at law to the 


the action. leſſor, and the breach of the covenant was thus aſſigned, that 
| <« after the deſcent of the land, he did not, durante termino, lime 
„ and dung the land.” 


IT was OBJECTED by the defendant, that covenant is a per- 
ſonal action, and that therefore the executors were the proper pet- 
ſons to have brought this action; though they indeed, upon their 
recovering, ſhall be truſtees for the heir at law. . 
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But THE Cour were of opinion, that this was a covenant re- 
lating to the land, and for the advantage of the reverſion ; that it 
would have gone to an aſſignee without his being named in the co- 


and attends upon the reverſion; and by conſequence a covenant to 
which the heir at law will be intitled, as he is to the reverſion. 


Breach not wel IT wAS ALSO OBJECTED by the defendant, that the breach was 

affigned. not well affigned; becauſe the not dunging it and liming it ſince 

*[ 159 ] thedeſcent, is no breach of the covenant, * if it was limed and 
©  dunged ſo ſufficiently before that it did not need it. 


And of this opinion was THE Cour. 


Adjournatur. 


venant, which proves it to be a covenant that runs with the land, 


The 


Eaſter Term, 12. Queen Anne, In B. 


nne Queen againſt The Inhabitants of Weſtham in Caſe 87. 
| | flex. 5 | 


HE CourT was moved to quaſh an order made by the com- Commiſſioners 
miffioners of ſewers, charging the inhabitants of Meſtbam in of ſewers can- 
Eſex, for erecting of a tumbling boy (to prevent any inconvenience 5 — 
| occaſioned by Conden lock, which in the very order is ſaid to have erection of a 

been erected for a private benefit), and of 4 lock, to prevent the tumbling bay and 


damage the tumbling bay would occaſion to the navigation. lock on a navi- 
f | gable river. 
Taz CouRT was of opinion, that the order could not be main- 


| tzined, becauſe it was out of the power of commiſſioners of ſewers 
doo charge inhabitants for finding an expedient, how a thing erected 
for a private benefit may be continued, and yet be no nuſance; 
their buſineſs ſhould have been to have abated the nuſance. Com- 

| miffioners of ſewers have no power to make a river navigable ; 
nor even to improve the navigation of a river beyond what it was 
before, Preſerve it they may in the itate it was, by removing ob- 
ſtructions, and other natural ways; but they cannot even help the 

| navigation by erecting locks, or any ſuch artiffcial methods. 
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TRINITY TERM 


The Twelfth of Queen Anne, 


"IM 


The Queen's Bench. 


Sir Thomas Parker, Kut. Chief Fuſtice. 

Sir Lyttleton Powys, Kut. 13 
Sir Robert Eyre, Kut. Jaun. 
Sir Thomas Powys, 7 
Sir Edward Northey, Kur. Attorney General. 
Sir Robert Raymond, Kut. Solicitor General. 


- 


2 160 ] 
Miles againſt Williams. Caſe. 


EBT vyPoN BOND brought againſt. the defendant and his If debt be 
]) wife. They pleaded in bar, that the bond was entered into brought againſt 
by the wife dum ſola ; that a commiſſion of bankruptcy ag. and his 
iſued out againſt the huſband, who in all points conformed himſelf by the wife dun 
to the ſtatute about bankrupts ; and ſo both defendants fay, that bh, they may 


by virtue of the ſtatute he became a bankrupt, per gued the debt e 


was diſcharged; et hee parati ſunt verificare.. | — CO 
To this plea the plaintiff demurs ſpecially, - 3 ; but if 

: con 

FixsT, Becauſe a bond entered into by the wife dum ſola fuit, clude bee parat 
is not diſcharged by the bankruptcy of the huſband. 29. 7 095% ty 
4 "iy 


SECONDLY, Becauſe they ought to have concluded their plea i/ ; ſor 


it / ſhould have 
0 f. E ! } * 
to the country — the 


* MR, SALKELD, for the plaintiff, argued, that at the common country. 
law, no perſons were allowed to avoid actions, by pleading difabi- S. C. poſt. 247. 
| lity in themſelves (a). That properly ſpeaking, no man can be G — 822 18. 
() Beverley's Caſe, Cre. Eliz. 516. 43. Edw. 3. pl. 95. Fitz. Abr. 121. . 4%. 
4. Co. 123. The following caſes were c. 120. Drue v. Horn, Allen, . * [ 161 ] 
u quoted in the argument: Year Boos Ludlam v. Brownhill, * | | 
„ , 


. a 


* 


Trinity Term, 12. Queen Anne, In B. R. 


Mus faid to be a debtor, but ex ſuo contractu. It is not pretend; 
n that an exeeutor would be excuſed and diſcharged, by this ſtatu: 
WLzans. of all debts he ftands charged with as executcr ; and yet the 5 
ecutor is as properly a debtor as the huſband in this caſe, marriage 

not at all altering the nature of the contract; for it was not inte 

power of the wife, by any act of her's, to diſſolve her own contiag: 

nor could the huſband, for he is a third perſon. This indeed the 

huſband can do, he can make himſelf liable; and this he has done 

ratione connubii; but this hinders not, but that the wife may {il 

remain chargeable, ratione contracts. If the huſband die, his ex. 

ecutor is not chargeable with this debt; and ifthe wife die, the hu. 

band is not liable, which plainly ſhews it to be properly the debt q 

the wife. In the caſe of Revell v. Grey (a) it is reſolved, that: 

debt of the huſband and a debt of the wife cannot be joined i; 

one action brought againſt huſband and wife; which certain 

they might, if ſo be that after coyerture, the debt of the wife wa, 

in a ſtrict and proper ſenſe, the debt of the huſband. In the cat 

c Bzylfton v. Radcliffe (b), A. and B. were obligees in a bord 

one of them becomes a bankrupt, and it was reſolved, that this 

debt was not aſſignable. If this bond had been made to huſband 

and wife, it had reached the equity of the preſent caſe ; for it ſeems 

plainly againſt equity, that a debt due from the wife ſhould be 

diſcharged by the bankruptcy of the huſband 3 and yet that the 

creditors of the huſband cannot have the benefit of debts due to 

8 [ 162 ] the wife. * And though chattels perſonal cannot remain in jon. 

t © ture after marriage, yet choſes in action may. The huſband car. | 
not ſue alone upon a bond given to the wife dum ſola, which proves 
it a debt ftill due to the wife, As the nature of the contract is 
not altered by the marriage, but only the power of the wife ſu 
pended; ſo neither is the nature of the contract altered by bring- 
ing of the action. But indeed, after judgment, tran/it in rm 
- Judicatam; and it is the judgment that gives the huſband a ney 
Tight, and will make it go to his executors. —But ſurely this Cour 
will never eſteem an act of bankruptcy of equal force with a judz- 
ment. The plea ought to cover the wife as well as the huſband; 
but the wife is not a bankrupt, becauſe the huſband is ſo; for by 
the law of England, the wife ſhall ſhare in the honours and advan- 
tages, but not in the pants et criminibus of her huſband, A man 
covenants not to ſue huſband and wife, upon a bond entered into 
dy the wife dum ſola, during the life of the huſband ; afterwards, 
contrary to this agreement, he puts the bond in ſuit; this cove- 
nant cannot be pleaded in bar, but muſt be pleaded in abatement 
only. It was further inſiſted upon, that no plea could be good 
for the huſband and wife, but ſuch a plea as would Eave been good 

for the wife had ſhe remained unmarried. | 


Mx. FoxTESCUE, for the defendant, inſiſted, that what was 
due to the wife was, in the ſtricteſt ſenſe, a debt belonging to the 
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(% Hob. 284. | (2) 1. Lev, 17. S. C. Rab. 6. 
. e huſband; 


1 


Trinity Term, 12. Queen Anne, In B. R. 


Luſband; for the very definition of a debt, according to Bracton (a), Mes 

js what a man can recover by action, and that to his own uſe. 

| The laſt part of the definition was what he chiefly relied upon, as aan, 
that which diſtinguiſhed. it from the caſe of Beylſton v. Radcliffe, Caſes quoted, 

about the joint obligees ; and alſo from the caſe of an executor, "oy 5 

who # ſues jure repræſentationis, in alieno jure; and recovers not — 3 

for himſelf, but for another's uſe, In Calvin's Lexicon, %a debtor Rep. 71. 

is defined to be one that may be ſued againſt his will; and ſo may , - 

the huſband, Againſt an executor who is ſued as ſuch, the ac+ [ 163 1 

tion muſt be in the detinet only; for the word © debet” would not 

de true, ſince he is not ſued for his own debt, but the teſtator's; 

| whereas an action brought againſt huſband and wife muſt be in 

the debet and detinet; which ſhews, that the law of England, upon 

marriage, conſiders the debts of the wife as the debts of the huſ- 

band (4). In this caſe: no remedy is to be had againſt the wife: 

ſhe cannot be taken in execution ; and therefore the huſband, who 

alone is liable to execution, is debtor. A releaſe by the huſband, 

in caſe of a debt to the wife, would be a releaſe in his own right; 

whereas an executor releaſes in alieno jurè (c). So when the huſ- 

band ſues, he ſues in his own right, derived to him from the mar- 

| riage(d). It is true, that a debt due upon a bond made to the 

wife dum ſola, will (unleſs recovered by the huſband) ſurvive to 

the wife: but from thence it neceſſarily follows, that this mult 

have heen a debt veſted in the huſband at the time of his death, 

2ccording to the rule among joint-tenants, that nothing accrues - 

to the ſurvivor, but what was in jointure at the time of the death 

of his companion. Mihil accreſcit ei, gui nibil habuit in re unde 

accreſceret jus, If now a debt due to the wife dum fola, does veſt 

in, that is, become due to the huſband, by a parity of reaſon a debt 

due from the wife dum ſola, ought to be eſteemed a debt from the 

huſband, that is, a debt of the huſband's. Nor is it any objection 

againſt its being eſteemed his debt, that he is chargeable with it 

during his life only; for as a feoffment made by tenant in tail 

creates a fee- ſimple, though it is poſſible the fee · ſimple may * Jaſt #* [ 16 4] 

but an hour; ſo though the huſband is only chargeable with this | | 

debt during his life, yet as long as he lives it is his debt. Cho/es 

in action are aſſignable (e). By the ſtatute 1, Jag. 1. c. 15. debts 

for the benefit of the bankrupt are aſſignable. 2 TIES 


THEN it was argued, that there was no inconvenience in mak- 
ing the debts due to the wife aſſignable ; for this is no harm to the 
wife, ſince ſhe knew that the hutband had power to receive or aſ- 
ſign her intereſt (F): but great inconvenience of the other ſide, 
by enabling the bankrupt to ſhelter all his eſtate (by aſſigning it) 
in the name of his wife, and fo putting it out of the power of the 


fa) Bradt, Lib. 3. Cap. 1. | (d) Year Book 47. Ed. 3. pl. 23. 
| ) Year Book 20. Hen. 6. pl. 22. (e) Year Book 27. Hen. 6. pl. 9. 
9. dau. 4. pl. 24. | (/) 2. Cre. 187. © 3; Vents xt 


(%) Hale's Analyſis cf the Law, page 3 Heb. 367. 
47s : 5 . bf . | 5 1 , 


commiſſioners 


Trinity Term, 12. Queen Anne, In B. R. 


Arzzz commiſſioners of bankruptcy. Suppoſe, in caſe of iuch an affivn, 
ment, the bankrupt will not (becauſe it is not for his interell 
WII Is. and the aſſignees of the commiſſioners cannot ſue, What become, 
| of the eſtate in thg mean time ? If then debts due to the wife 


= | - as well as other debts, due to the huſband, aſſignable to the nn, 
© | miſſioners, common equity requires that debts due from the wif 
. ſhould be diſcharged by the ſtatute of bankruptcy, as well asthe; 


v2 that are due only from the huſband. This conſtruction is even 2. 
; | vantageous to the plaintiff, by preventing him from ſuing a bank. 
rupt; one that he can get nothing by, unleſs he be a felon, which 
is not to be ſuppoſed. It is ſomething ſtrange that a man ſhoui 
de both a bankrupt and not a bankrupt at the ſame time; a bank. 
rupt as to his own eſtate, but not as to his wife*s. It was obſerye 


rd 8 * _— — 7 
; 7 "> l vx 
419 * . A 5 p * s 
VVV 
ö gs RA 2--3f Fw” 


Pe from the clauſe in the act, whereby it is criminal for bankrupt to 
| F 5 conceal monies or effects, whereof any perſon in truſt for then ͤ 
5 ſtands poſſeſſed, that it is plain that the bankrupt is bound to dif. 
Bbq | cover a bond entered into to the wife dum ſola; and if he is bound 
ES [165 ] to diſcover, then it mult be aſſignabie; * and conſequently, þy 
© HIM | puarity of reaſon, a bond debt from the wife dum ſola, muſt be di. 


1 _— Rr y for the plaintiffs The cafe of the releaſe is not to the 
| purpoſe ; for it muſt be a releaſe of © all demands;” and that vil 
releaſe the debt to the wife, becauſe the huſband only could demand 
it: but a releafe of © all actions“ would not releaſe it (a). A bond 
given to a femefole, is not forfeited by the outlawry of thehuſband{4), - 
As to the caſe of a bond given to a ſeme ſole, who marries, and her 
huſband dies, it is an improper expreſſion to fay the bond ſur. 
vi ves to the wife, it does indeed remain to her. It is true, that 
debts in truſt for the bankrupt are aſſignable; but ſurely it does 
not from thence follow, that a bond entered into, to the wife dun 
:Þ fola, is jo; for ſuch a debt can never be ſaid, in the original or cre- 
| ation of it, to be a debt in truſt for the huſband ; and if ſuch a 
bond is not diſcoverable, it is not aſſignable, and by parity of 
reaſon this debt is not diſcharged. As to the inconvenience pre- 
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5 tended, that this would open a way to ſhelter an eſtate under tix 
oy _ wife's name, the anſwer is eaſy, that that can never be done 
5 without fraud, which will vitiate the whole contrivance. 

8 | Six THOMAS Powys, lately a Judge in the court of king's 
SF bench, deſired the next time this caſe was ſpoken to, that it ſhould 
3 be more diſtinctly argued, whether upon ſuppoſal that a bond made 
4715 to the wife dum ſola was aſſignable to the commiſſioners, it did 
1 neceſiarily follow that the bankruptcy of * huſband would di 
5 EN | 5 r _ | 59 

wt 5 charge a bond given by the wife dum ſola 5 
It. Adjournatur (c). | | 

a: {a} Year Bock 21. Hen. 7. pl. 29. mifion of Zillizm:, and conſequently thi! 
£3 5: {6þ:Noy, i6. © 8 1 it was d. ſchargtd by his certificate; but 


W 
* 


(„) This cafe was argred again in judgment was given for che plaintiff, be- 
Trinity Term, the thirteenth of Queen cauſe the plea ought to have concludedto 
Ame, and the Court was of opinion that be cormrry, and not with a werificatus, 

| this was a debt proveable under the com- Polt 243. a 
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Trinity Term, 12. Queen Anne; In B. K. 166“ 


Gravenor againſt Stephens. © Caſe $9. 


* His was A WRIT OF ERROR } and an error in fact was aſ- Matter plead- | 
ſigned, vi that the plaintiff was a feme cover? at the time of _ f r 
7 3 X 

the action brought. | * 


Sed non allocatur; becauſe it might have been pleaded in abate- * fact. 
ment. And it is a general rule, not to ſuffer that to be aſſigned for 
error in fact, which might have been taken advantage of by being 
pleaded in abatement. | 


Weltale againſt Glover. . | Caſe go. 
ACTION OF DEBT upon a bond. The defendant pleaded a In debt on bond 
releaſe. The plaintiff replied, that the releaſe was not by if the defendant 
deed, et de hoc ponit ſe ſuper patriam.—The defendant demurred _ IS 
ſpecially, becauſe he ought not to have concluded, et de hoc ponit reply eee 
fe ſuper patriam, but et hoc petit quod inquiratur per patriam. leaſe was not by 


Joinder in demurrer. deed, a conclu- 
ſion et de hoe 


Ma. DEE, fer the defendant, 1 that though indeed both porir ſe ſuper pa- 
forms of ſpeech bore the ſame ſenſe, yet that the form of entries v, is good. - 
was always ſo; that de hoc penit ſe ſuper patriam, was the concluſion 
of the defendant's bar, and Hoc petit guod inguiratur per patriam, 
of the plaintiff's replication ; that known and received forms 
were to be obſerved; and that to depart or vary from them, was an 
obſtinacy not to be encouraged, particularly when ſpecially demurred 
to. It is ſaid in the Year-Book of Henry the Sixth (a), that every 
plea muſt have its proper concluſion. Plomden () fays, that after 
pleading the ſpecial matter, the concluſion of the plea muſt be, et 
fic non eſi factum; which tan be only for form fake, for the matter 
of ſpecial pleading ſhews the bond to be void without the conclu- 
non. Ina ſecond deliverance, *< et' de tali ſtatu ſuo obiit inde 
« {eifitus,” is a form always obſerved ; and therefore the words 
de tali ſlatu ſuo being omitted; though other words of the ſame 
import were put in, it was held naught, and ordered to be amend- 
ed (c). And if forms of law, unſupported by any neceſſity, nor 
founded in the reaſon of the thing, are to be ſtrictly adhered to, the 

plaintiff ought not to be allowed the liberty of varying the received 
and known concluſion of his plea ; though he has uſed expreſſions; 
it muſt be owned, equivalent in ſenſe. 


Mr. AGAR, for-the plaintiff, argued, that th's way of pleading 
occaſioned no inconvenience or alteration of law; and that ths 
law does not always tie up men toany certain forms, provided they 
uſe other words as proper. When the pleais in the negative, as the 
plaintiff's replication here was, et de hoc ponit, Ec. is a more proper 


(a) Year Book 28. Hen. 6. pl. 19. (+) Dyer, 183. 
(6) In the cafe of Dive v. Manning | 
hat.., Plowd. Com. fol. 66. 
Vol. X. L concluſion 
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Cale Gt. 


A declaration in 
treſpaſs, that the 
de fendant with 
force apd arms, 


tree Pieces of 


lod krote and 


euteted &c. of lum the plaintiff, containing fo many acres, &c. is bad. S. C. ante, 140. 


Trinity Term, 12. Queen Anne, In B. R. 


concluſion than et hoc petit, Ic. for a negative is not to be proved. 
And the reaſon why moſt commonly the plaintiff concludes one 
way, and the defendant another, may perhaps be thus accounted 
for, that moſt of the general pleas being in the negative, it would be 
ſomewhat abſurd for a man who concludes his plea in the negative, 
to deſire that his plea may be inquired of per patriam. He con- 
feſſed that the general courſe of entries was againſt him; and 
that Co. Lit. 126. ſays it is ſo; but not that it muſt be ſo. Then 
he quoted Raj?all (a), and the cafe of Fefferies v. Dee (O), where 

tae precedents were all with him. : 


PARKER, Chief Fuftice. The difference taken by MR. Aca, 
between negative and affirmative pleas, ſeems to me very reaſon- 
able. And 1 think it highly probable, that the original reaſon, 
why the entry for the defendant has been et de hoc ponit, Sc. and 
that for the plaintiff et Hoc petit, &c. might be, that for the moſt 
part general iſſues are in the negative, and replications in the af- 
firmative. The queſtion is not which way the ſtream and current 
of precedents run, for that MR. Acar gives up, and he“ muſt do 
ſo; but whether it be a form ſo neceſſary, that a ſmall variation 
| ar that not in ſenſe) from it will be erroneous, and, upon 2 
(pecial demurrer, prevent the plaintiff's having his judgment, 
Not one authority has been cited to prove this. MR. Acar 
has mentioned four or five precedents, not to overthrow or alter 
the general form of precedents, but only to prove that this formof 
words is not eijentially neceſſary. Beſides, it is to be conſidered, 
that theſe words now objected to are legal words, not fanciful 
words of the party's own invention. For the writ of venire recites 
of both parties, quod peſuerunt ſe ſuper patriam z and then the 
entry, prædictus ſimiliter the plaintiff, &c. imports that he too pontt 


- ſe ſuper patriam; the very words here are objected to as improper for 


the plaintiff, So again, when the plaintiff concludes, et hoc petit 
gurd inguiratur per patriam, Sc. the entry is, et prædictus defen- 
dens ſimiliter, Sc. v1%. hoc petit, Sc. from whence it maniteſtly 
appears, that neither of theſe expreſſions are improper for either of 
the parties to uſe. 

TRE REST oF THF JUDGES being of the ſame opinion, judg- 
ment i was given for the plaintiff. 8 


(a) Raftal's Entries, 20. 36. 324. 500. (6s) 2. Lev. 287. 


616. 633. 
Skinner againſt Newton. © 
Tas CASE was again ſpoken to this Term. 


IT was INSISTED that the declaration was naught, by reaſon of 
the words tres peciasterr uſed inſtead of clauſum. It was obſerves, 


that 


— 


Trinity Term, 12. Queen Anne, In B. R. 

mat there were ſeveral diſtinct ſpecies of actions of treſpaſs, vz. 
rare domum fregit, where treſpaſs in houſes; quare clauſum, where 
in land; guare parcum, when in parks; quare piſcariam, &c. when 
in fiſheries. * Might it not now be ſaid, that terram fregit would 
do for any of theſe ? for a grant of the land paſſes the fiſhery, houſe, 
Kc. No, by no means; for if that e f be allowed, the various 

ſpecies of actions of treſpaſs would be all confounded. The word 
4 Jauſum” imports poſſeſſion, but fo does not the word pecia. 
And from Yelverton 224. it appears, that there muſt be words 
ſetting forth the poſſeſſion of the plaintiff by a neceſſary and not an 


| argumentativeimplication. In Rol. Abr. tit. Indict. 80. the ſamerule 


is laid down in forcible entries. That the word ©©clauſum”” imports 
poſſeſſion, appears from the definition of the word in Du Freſne's 
Glſſary. Somner in his Saxon Dictionary, the beſt of the kind, 
ſays, that the expreſſion clauſum fregit is very ancient, and ſyno- 
| .nymous to our Engiiſh word hedge-breating; the law making the 
encloſure. Treſpaſs in a common where all is open, muſt yet be 
| clauſum fregit (a). This way of declaration will ſerve for a high- 
way, to which everybody has a right. Where a man has a grant 

| only of the herbage or veſture, he muſt declare clauſum, &c. The 
word © tenementum” in forcible entries, is held bad for the uncer- 
tainty (5); and ſo is 2. Rol. Abr. 80. In 2. Keble, 358. the word 


« curtilagium,” though more certain than tenementum, is yet held 


bad in an indictment for treſpaſs. Garucatam terre fregit is bad for 


uncertainty. Pecia terræ is bad in an ejectment (c). This is a form- 
ed writ in the Regi/ter, and therefore exactly to be complied with. 
If it be ſaid, that this ought to be pleaded in abatement, it may be 
anſwered, that by 1. Roll. 176. it appears that this may be taken ad- 
vantage of in arreſt of judgment. And 1. Rolle's Rep. 2. this 
difference is taken, that where it appears to the Court from the writ 
itſelf, that it“ ought to abate, there the Court, ex cin, ought to 
gire judgment againſt the plaintiff, though the defendant do not 


plead it in abatement ; otherwiſe, where this does not appear in 


the writs 


SXINNER 
againſt 
NzwTONs 


* 169 J 


L170 


For THE DEFENDANT in error it was argued, that the word 


te clauſum” does not, ex vi termini, import poſſeſſion, without the 
addition of the word ipſius the plaintiff. That the only queſtion 
was, Whether there was certainty enough in the deſcription of 
this treſpaſs, for the defendant to plead the recovery in this action 


of treſpaſs, in bar of another action brought for the fame treſpaſs ? 


and that it appears from the declaration; that for this purpoſe there 


is certainty enough, The end of the declaration in treſpaſs is, to 


deſcribe the treſpaſs ſo certainly that the defendant may know how 
to anſwer, „„ Fr | 
Ern E, Juſtice. It is indeed a barbarous expreſſion; but if 
lardinum fregit be good and in the Regiſter, and alſo beſcum fregit, 
(a) See the Year Book, 26. Hen. 7. (3) 1. Roll. 334. 


pl. 14, and 2, Lutw. 1344 (c) Moor, 22. 2. Vent. 174. 
f L 2 why 


% 


„ 228 7 


* 9 2 Rr a 0 
7 p - ; 

7 LI A 

WEL, * * 7 4 4 £ 7 JEL 3 G 2 


. 
P, „ FAY” 
1.8 


s * * 
4 * F* 

7 3 . 
FATE ö 


1 


5 
2 
- K 
* * 

So 
>; 
"Ke 
= 4 
+ 

* L 

* 


2 fr AB bit 
SE ß 
* 5 


CO at 
7 , 


=" 
Pg Ne d 
10K of og - 


©: ir AE 23 
* * « * * n 2 4 


7 n eee ee 
: . e 
gs? Tots BF 1, af 
F . ON os 
WT 2 pe e 


IF 8 * 


2 $4654 
"3 . 
WA 


„ pF 
5 


BEET or Z +3 — * . 1 Pg - 1 Gt” 1 | 


* 24% 


— — 2050 NR FE 
4 „ L&. Fa * 


2 2 *. e, * 2 1 
OLA LB 5% * 6 


ver 


2 
hs 


KO, att IIS 
i N big Heb 


* 0 * 2 9 
mg * : „ 
* ; 222 = 
EN. Te. 3 - . 
+ 2 bf a? If of YG Ke * 
T 


22 
e 
＋. RI 
ne. 
3 


4 *. a * > ay; 
IE Ve 
1 e 
IS 47 4 ** 0 
4 * * * WW y K 


ee en ee ee eee 3 ge: 


cannot ſhew, in 


Trinity Term, 12. Queen Anne, In B. R. 


Srrxxzs why may not ferram fregit be good too? The word terra, in legal 

agent proceſs, muſt be underſtood of arable ground; though in way of 

NzWTON. grant, it may ſignify any thing. And if it be fer ram of the plain. 
x tiff, it is clauſum of the plaintiff ; for the law makes the incloſure, 


| 0 Beſides, the defendant, after pleading to it, cannot take advantage 


of it in error. | 
| But notwithſtanding (ut audivi) in Trinity Term, in the thir. 
d teenth year of Queen Anne, judgment was reverſed ui. 
171 1 | | 
Caſe 92. | Nutton againſt Crow. | 
If an aff=mpfit on THIS was an indebitatus aſſumpſit upon three promiſes, brought 
e Counts by the plaintiff as executor to B. As to the two firſt pro- 
_ 88g W miſes, the declaration ſtood thus: that Crow, on the twenty- ſecond 
r en to of January 1708, in vita teftatoris being indebted, &c. ; and upon 
the teſtator, and the defendant's craving oyer of the letters teſtamentary, a probate 
as to this count is recited as made four months before the time of the promiſes. 
the plaintiff en- x The third promiſe was a promiſe to the executor himſelf, upon 
—_— prox the ſtating of the accounts between the executor and defendant, 
tain judgment touching only the dealings between the teſtator and him. The 
on the others; plaintiff entered a remittitur damna upon the two firlt promiſes 
the defendant given, and obtained judgment upon the third in the court of com. 
mon pleas. | 
Upon error brought, two things were chiefly inſiſted upon. 


FirsT, That it appeared of the plaintiff's own ſhewing, that 
os bac was HS will was proved in the life-time of the teitator, and lo was 2 
granted befors void probate, And it was faid, that this was an objection that 
the prozul wes: Went to all the three promiſes ; and therefore was not helped by 
de. the remittitur; for a void probate is no probate at all; and though 
an executor may releaſe before a probate, yet he cannot bring an 

action. . Co. 38. Co. Lit. 292. b. Plowd. Com. 203. I. Kol. 

Abr. 917. . | 
SED NON ALLOCATUR : for it is as natural to ſay, that the time 
alledged for making the promiſes was miſtaken, and then the pro- 
bate may be good, as to ſay, vice verſa, the promiſes were well {et 
forth, and the probate void; eſpecially when the party has, by en- 

tering a remittitur, yielded the promiſes to be naught. 

A declaration in SECONDLY, That here were promiſes made to the teſtator, and 
effur2/s by an a promiſe made to the executor, all joined in one action, which 
executor, Rats ought not to be (3). It was owned, that there is a difference 


a piomiſe made I ey g W 
er won taken between actions brought by, and actions brought againſt, an 


an accourt executor or adminiſtrator (5. That an executor might join in 


arreſt of judg- 
ment, that it ap- 
pears in the de- 
claration that 


dated, rel2tive one action, a debt owed him in his own eight, and a debt owed 


to the Songs him @s executor 3 but an executor could not be ſued in one and 

ang} wk ge. the ſame action, for a debt due from him as executor, and a deb! 

fendant, is good. due from him on his own account. And the reaſon aſſigned for 
> Stra 12-1; this difference, is, that in the firſt caſe the judgment remains 

(s) 5 ä (5) 2. Lev; 238. 

4 {ill 


Trinity Term, 12. Queen Anne, In B. R. 


# {till the ſame, notwithſtanding the joining the two debts; whereas 
in the other, the judgment mult be different, vi. in the one caſe de 


bmis teſtatoris, and in the other de bonzs propriis. But then it 


was ſaid, by way of anſwer to this caſe, that the reaſon given to 
ſayport the difference had no weight. For though indeed, in the 
krlt caſe, the judgment muſt be the ſame, yet the effect of that 
judgment is very different; for the one debt is recovered to his 
own uſe; the other debt, when recovered, will be aſſets. And 
then the caſe of Beamand v. Long (a), and of Rogers v. Cook (b), 
contradict this caſe. A caſe in Hobart, 88. was owned a ſtrong 
caſe againſt them; but they endeavoured to oppoſe it by other au- 
thorities, as Hutton, 27. 2. Lev. I Io. and it was ſtrongly inſiſted 
upon, that the nature of the action was changed, at leaſt a new 
remedy given, by the taking of this account, | 


Ir was ARGUED for the defendant in error, that actions upon 


the caſe came in the place of actions of debt upon imple contra, 
and were introduced merely to avoid the defendaiit's waging his 
law; and therefore both forts of actions were to be governed by 
the ſame reaſon, and the ſame rules. That the nature of the ac- 


tion was not changed by the account, appears from the nature of 


the thing; for the debt after the account, as well as before, is due 
to him jure repræſentationis (c). It was ſaid, that the law had a 
great regard to the original of a debt. Cro. Elix. 326. Savile, 
130. 2. Cre. 545. I. Lutw. 893. are all ofthem authorities, where- 
im it is reſolved, that from a conſideration had to the firſt riſe and 
original of the debt, the action muſt be brought in the detinet. 
Laue, 79. and Hobart, 88. were ſtrongly relied upon. 


Tn CouRT were of opinion, that the promiſes might very 
well be joined in one action: that the taking of the * account did 
not at all vary the nature of the debt: that the plaintiff lay under 
a neceſſity to introduce the cauſe of action, of naming himſelf ex- 
ecutor: that the pleading being here the ſame, judgment the ſame, 
and the effect of the judgment the ſame, as it would have been in 
ſeparate actions, there could be no reaſon given for dividing them, 
but multiplying actions, which the law abhors, and againſt 


Macxna CHARTA, © nulli negabimus, nulli differemus, &c.““ 
Hobart, 88. was held to be a ſtrong authority for the defendant - 
error. But it was agreed by the Court, that an executor could 


not be ſued for debts due from the teſtator and himſelf in one and 
the ſame action, becauſe the judgment is different. 


Aljournatur (d). 


(a) Cro. car. 227. | cannot. Petrie, Executor of Keble, 2. 


(5) 1. Show. 366. Fannay, 3. Term Rep. 659. Nor can 
(c) See the Year Book 20. Hen. 6. a count on a promiſe made by the defen- 


4. and 5.; 9. Hen. 6. pl. 11. dant, as adminiſtrator, to pay money re- 


() A count for money had and re- ceived by him 3s ſuch to the plaintiff's 


ceived by the deſendant, to the uſe of the uſe, be joined with other counts on pro- 


executor as ſuch, may be joined to a miſes made by the inteſtate. Jennings v. 
count for money had and received to the Newman, Adminiſtrator, 4. Term Rep. 
uſe of the teſtator; but a count for a 347. | 

debt due to the exccutor in his own right L | | Th 

: 3. | 0 
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Trinity Term, 12. Queen Anne, In B. R. 


Caſeg3 The Queen againſt The Corporation of Buckingham, 


Nv. If to a aa THIS was a mandamus to the corporation of Buckingham, to res 


_ to — =» ftore one Muſcot to the office of a common burgeſs of that 
the office of COTPOration. | 


burgefs, it is 2 The return in ſubſtance was, that Aſuſcot de fucto fuit electus; 


gocd return that 


| He was de fa& but that he not having received the facrament within a year before 


elected, but that his election, according to the ſtatute 13. Car. 2. c. 2. his election 
not having re- was void (a). | | | | ; 
ceived the facra- =; 
ment according MR. LECHMERE, again/? the return, argued, that the very foun, 
to 13. Car. 2. dation of a mandamus to reſtore, is the wrongful turning a man out 
c. 2. his elec- | 2 . 
tion was vod. Of at leaſt a poſſeſſory right to a franchiſe ; and therefore properly, 
8. C. poſt. 228. and in its own nature, it is a writ of reſtitution. And accordingly 
in the Analyjis of the Law, now publiſhed from a manuſcript of 
Tord Hale, it is expreſsly called a writ of reſtitution 3 which, ex vi 
termini, imports poſſeſſion. It is not neceſſary for one who has a 
poſſeſſory right to a franchiſe, to have a legal title to it. This is in 
E [| 174 J] its* own nature a freehold ; and becauſe it is juris aer the law 
has a greater regard to the poſſeſſion of ſuch a freehold than to any 
of a private nature. If upon a preſentment without title, inſtitu- 
tion and induction follow, the party has ſuch a poſſeſſory right as 
he ſhall not loſe without a guare impedit. The debite admiſſus, ac- 
cording to the conſtitution of the borough being not at all anſwer- 
ed by the return, muſt now be looked upon as true; and for the 
ſame reaſon, it muſt now be taken for granted, that he has been 
guilty of no miſbehaviour ſince his election. The admiſſion, not 
the election, makes the officer; and though the ſtatute ſays © the 
election ſhall be void,” it ſays nothing of the admiſſion. There 
2. Sigerfn, 209, are various returns made to. mandamus s to reſtore. © Non fuit 


219. . amotus, is the moſt common return; and this return goes to 


the very foundation of the writ. Non fuit admiſſus,” is a good re- 
turn; amotion depends upon the admiſſion z and therefore © non fuit 
« admiſſus, is but a ſpecial non fuit amotus. In the caſe of The King 
v. Town of Cambriage (b), a mandamus iſſued to admit Love and 
others, and a return of any ſubfequent incapacity was reſolved to be a 
good return. Confeſſing the amotion and juſtifying is a very common 
7. Lex. 1632. fort of return. He obſerved, that in all theſe returns the election 
"was not anſwered; from whence it follows, that it is nota neceſſary 
and eſſential part of the writ. In James Smith's Caſe (c), juſt after 
the Revolution, the election was anſwered; but then it was an- 
ſwered in ſuch a manner, as plainly ſhews it not neceflary to be 
anſwered. Beſides, the argument does by no means hold, that 
becauſe it was to be found in ſome returns, that they had anſwered 
the election, therefore it is a neceſſary part of the writ; but the ar. 


(5) 8. Mod. 148. 


(a) See the caſe of The Queen v. The 
(#] 4. Mot. on. © 


Mayor and Burgeſſes of Pomfret, Ante, 
707, 108. ; and The Queen v. The Bo- 
rough of Aldborough, Ante, 100, be 
1 „„ gumenh 


Trinity Term, 12. Queen Anne, In B. R. 


{wered, therefore it is no neceſſary part of the writ. He obſerved, 
that unleſs the reaſon returned for not reſtoring him was a good 
reaſon for their turning him out, it was not a good reaſon. * He 


ment holds ſtrong the other way, that becauſe it is often not an- Tur Qurzn 


again 
3 


Cokx rok AT To 


OF 


affirmed, that a corporation, after their admiſſion of him as duly Buczixenan. 


elected, had no power or authority to call in queſtion the title of 
him, or the reſt of their members; and that it muſt by no means 
paſs for granted, that they may disfranchiſe a man for every cauſe 


for which he may be proceeded againſt upon a gus warrants be- 


cauſe there is this great difference between proceedings by guo 


warranto, and the turning a man out; that in the former caſe, the 


man remains in poſſeſſion of his franchiſe during the time the right 
is in diſpute; whereas in the other, the man is all the while out of 

ſſeflion ; which is a wrong, that reſtoring him afterwards does 
not make him ſufficient amends for. James Bagge's Caſe (a) is 
a leading caſe as to mandamus's, and this was a mandamus to re- 


ſtore; and there it was laid down, that a disfranchiſement ought to 


be founded upon ſome act done againſt the duty of a burgeſs. A 
power of disfranchiſement is not a power incident to a corpora- 
tion, and what the Court can, ex icio, take notice of; but it muſt 
be given by expreſs words in the charter, and pleaded, which here 
it is not. If corporations have a power to judge of elections, they 
muſt neceſſarily judge of acts of parliament concerning them, they 
| muſt judge the right of electors, &c. a juriſdiction too great to be 
ſuppoſed veſted in a corporation. It ſeems abſurd for a corpora- 
tion to turn a man out for an act of their own, and not any fault 
committed by him; for the election is a corporate act; and ſhall 
they after they have allowed and admitted it good, by owning and 
receiving him as a member, be allowed to come and call this a 
void election? Then it was urged, that this is a very dangerous as 
well as needleſs power, becauſe it would give a corporation a power 
to rid themſelves of what members they pleaſe ; for let a man have 
ever ſo much right on his fide, yethe muſt loſe his franchiſe during 
the whole time * of diſpute; and it is likewiſe a very needleſs 
power, becauſe the law has ſufficiently provided for it by gu 
warrant. 5 | 


ANOTHER EXCEPTION Was, that it was not averred in the re- 
turn that the reaſon they give for not reſtoring him, was the reaſon 
for which they turned him out. And that this is neceſſary appears 
from Bagge's Caſe (b), where it is expreſsly ſaid in the return ex 
cauſis prædictis amotus fuit. And if this were not fo, a wrongful 
expulſion might come to be a rightful one; for if it need not ap- 
pear in the return for what cauſe he was expelled, any accident 
happening between the removal and the return will in fact juſtify 
the removal. | ö 5 


Tax 1T wAs OBSERVED, that the return was contradictory 
to itſelf; for it was ſaid, in the firſt place, that de facto fuit electus, 


(a) 11. Co. 93. 8 (5) 21. Co. 97. | 
| L 4 | | and 
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oh Trinity Term, 12. Queen Anne, InB.R, 

3 Tus rz and afterwards that his election was void, he not having received 
1 a the ſacrament. Now electus, in one part of the return, muſt beat 
N = Tux the ſame ſenſe as in the other, unleſs the addition of the words de 
5 ORPOR ATION "INS" TO : 

3 or facto makes any alteration, which he ſuppoſed they did not. 
1 Bocxixsnan. MR. LurwychgE for the return (a). The act of parliament of 
3 13 Car. 2. c. 1. ſays, & that the placing election or choice of a 
1 « perſon not having, &c. ſhall be void :” and where an act of 
2 parliament makes a thing abſolutely void, every perſon may and 
5 ought to take notice of it. No precedent is to be found of any 
ED IE mandamus without the ſuggeſtion of debite electus et prefeaus, 
+3: which ſuppoſes it a neceſſary part of the writ, and then neceſſary 
3 for it to be anſwered. There is a difference between an election 
5 void and voidable : that in the preſent caſe is not voidable, but void. 
5 And the act of parliament in ſaying the election ſhall be void, has 
1 in effect ſaid, there ſhall be no proceedings by ue warrants. As 
EIS to the caſe of the advowſon, it is nihil ad rem, becauſe there is no 
SEM Fo at of parliament in the caſe. But in the caſe of a ſimoniacal 
13+ of i | 177 ] preſentation, notwithſtanding inſtitution or ® even induction, the 
ri ; preſentation is abſolutely void; and the church may be preſented 
3: of | unto as void, without bringing any quare impedit. In caſe of an 
SY | ejectment, unleſs the perſon turned out, though by one that has 
£30 no right, can prove his right, he ſhall not recover, and this is a 
= poſſeſſory action. As to the objection, that this way a corporation 
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may have it in their power to rid themſelves of what members 
t ey pleaſe : the anſwer is, that this objection implies malice, and 
if a Corporation be malicious, they may turn a man out for no- 
thing, and then may return for cauſe any falſe crime they think fit, 
and in the mean time the man is out of his franchiſe. = 


LECHMERE in reply, A great part of MR. LuTwycnr's ar- 

ument turns upon this, that the ſtatute makes the admiſſion as 
well as election void; whereas the ſtatute ſays not a word of ad- 
miſſion, unleſs the word * placing” be interpreted to mean that. 
Now from the word © placing” being put before “ election,” it 
is highly probable that it had no relation, in the intention of the 
legiſlators, to admiſſion, an act ſubſequent and conſequential of 
election; and ex vi termini, & placing?” no more imports admiſ- 
ſion than it does election. Poſſibly the term & placing* may, in 
the act, ſignify ſome other way of coming in than by election, viz, 
by patent; a frequent practice in thote days when the act was 


made. As for the advowſon; that was mentioned only to ſhew, 


that the law allows of a poſſeſſory right, even in matters of an in- 


Eorporeal nature, as well as in land. As to ſimony, the act of 


parliament relating to that matter is very different from this, for it 
makes all void, as if the incumbent were naturally dead. 
Adjournatur. 
(a) In favour of the return the follow- 5g. Mod. 316. Rex v. Mayor of Abing« 
ing caſes were cited, Rex v. Thacker, don, Salk, 431, 2. Lev. 184. 


2. Jones, 131. Rex v. Slalford, 423. 
1 IF 1 ook * SIR 


> 


Trinity Term, 12. Queen Anne, In B. R. » [ 198 ] 


* mM PETER KING made another argument, in the caſe of Qu. If in a re- 


k turn to a manda- 
mother perſon ; but where the return was the very fame. as ——_— 


efore. 5 | burgeſs, that he 


Fixsr, He objeted, that in the return they had not ſer forth, that 3 
the act of parliament made the election void ; it was only ſaid, that , ing taken che 
in default thereof, ſuch placing, &c. was void,” but not ſtated by ſacrament with- 
E what authority it was void. | | in a year, his 
| | election was 
E crcondLyY, He objected, that the return had not brought »oid, it is ne- 
| the office within the act of parliament; for the office of capital ceſſary to ſtate 
| burgeſs is not named in the act of parliament. It was, indeed, at- n I. 
| tempted to be brought within it two ways: FizsT, By ſetting 7 . © 5: 
| forth, that it was an office relating to the government of the 8. C. ante, 372 
| town, But this is not enough, unleſs they had gone one ſtep 5 
further, and ſhewn how the office concerned the government of the 
| town, that ſo the Court might judge whether it did or not.— 
| Tug SECOND way is, that as the act mentions common- 
council- men, they ſaid & god quilibet communis burgenſis“ was, 
and has been ſince, a member of the common- council. But this 
E is not enough; for they ought to have ſaid, that “ guilibet communis 
| « burgen/ſis, virtute officii prædicti“ was a member of the com- 
mon- council. | | | | 


TaxixDLY, He objected further, that the return had not ſuf 
fciently anſwered the writ, The writ avers him to be debite 
electus et prefeftus, which is no anſwer. They ſhould have done 
28 in pleading to bond uſurious, or fimoniacal, admitted the fact, 
viz. quod debite fuit electus, and that electis deventt vacua. 


FOURTHLY, As the election is not properly anſwered, ſo nei- “ [ 179 ] 
ther is the præfectus. A man may come in either by election or by DE 
| prefeftion, that is, placing in of the crown. They ſay, that * he 
was never at any other time electus; but it is not ſaid, that he 
never was at any other time præſectus. 


Powys, Juſtice, upon a former argument in this caſe, had de- 
ſred the Counſel to conſider, whether the act did not make the 
taking the ſacrament a precedent condition to the office ? 


Sm PETER KING, in anſwer to this, put the following caſe : 
Suppoſe a man having received the ſacrament within the year, applies 


| tobe ſworn in, is refuſed, then gets a peremptory mandamus, after- 


wards he refuſes to ſubſcribe, can any man ſay, that contrary to 
the expreſs judgment of this Court, he was never elected? And yet 
the act of parliament is as ſtrongly penned to make the election 
void for not ſubſcribing, as for not taking the ſacrament ; there- 
fore it is plain, that neither the omiſſion of the one or the other 
makes the eleCtion void, but only capable of being avoided. This 
turther 2ppears from the caſe of King v. Larwood (a), for if the 


(a) £ Mod. 26> - 
5 | taking, 
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Tux Quzxx taking, &c. had been in nature of a precedent condition, Larusi 
againſt could never have been puniſhed, becauſe he would not have been 
1 legally choſen into the office (a). The ſtatute De Donis hays, 2 


CoxrosAT TOR 


AR fine ſhall be ipſe jure nullus; and yet the 2 is not, that i 


Bucxix6zax. ſhall be abſolutely void, but only that it ſh 


not be a fine to bar 


the iſſue; for it is a fine to make a diſcontinuance, &c. The 

Ratutes relating to ſheriff's bonds, and uſurious bonds, are penned 

in very ſtrong terms, and yet the bonds are void only as to their ef. 

ficacy ; for in thoſe caſes, one cannot plead on ef? factum (b). 

The ſtatute about ſtriking in church- yards ſays, & that the party i 

E [180 J Fa#s ſhall be excommunicate; and yet a proper procels is neceſ- 
| - | fary(c). If by the ſtatute of Simony, the fimoniacal preſentation 
were entirely and to all intents and purpoſes void, the * queen 

would have no title at all to preſent; for it is the manner of the 
preſentation that gives the queen the title. A thing may be void, 

and yet not to be avoided in every manner (d). He argued fromthe 

reaſon of the caſe The King v. Turner (e), that it did not lie inthe 

breaſt of the corporation, contrary to their own admiſſion, to call 

in queſtion the validity of the original election; and though this 

would be no good anſwer to the crown, yet to the corporation it 

is, You have admitted him. In the laſt place, he held it neceſ- 

fary for it to appear in the return that they had ſummoned him (). 


EYRE, Fu/tice, declared his preſent opinion to be, that the ads 
of parliament inſtanced to prove the election not vad, but only 
doidable, did not reach the preſent caſe ; becauſe all of them ze. 
lated either to matters of record, or ſpecialties entered into wiih 
ſome ceremony; and therefore although the ſtatutes made ihem 
void, yet it muſt be underſtood in a proper manner, and acts of 

_ parliament do always ſuppoſe neceflary incidents; but now this 
caſe is the caſe of an election, a matter in pars, and fo very diffe- 


rent, 


(a) See Clerk's Caſe, 2. Vent. 247. 


_ where the election was held void for 
want of taking the ſacrament : See alſo, 
The Queen v. The Borough of Aldbo- 
rough, Ante, 100. | 

() Cro. Eliz. 915. Dyer, 375. 
Hob. 7Z. 166. : | 


(c) 2. vol. Hawk. P. C. ch. 63. f. 27 
title Affrays. 

(4) Hob. 166. 

(„) T. Jones, 215. | 

F) See Reg. v. Aldbrough, Ante, 
101. 


VICHAELMaS 


MICHAELMAS TERM, 
The Twelfth of Queen Anne, 


IN 


The Queen's Bench. 


Si. Thomas Parker, Kut. Chief Juſtice, 

Sir Lyttleton Powys, Kut. „„ 
Sir Robert Eyre, Kut. Tuſtices, 
Sir Thomas Powys, Kut. : 

Sir Edward Northey, Kut. Attorney General, 
Sir Robert Raymond, Knt. Solicitor General, 


- *# 181] 
* Backhouſe againſt Wells. Cuaſe 94. 


Als was an ejectment; and the queſtion aroſe upon the a deviſe « to 
conſtruction of a will, whether the words of it made 4. for life, 


the deviſee only tenant for life or tenant in tail? „without im- 

, . ; | : BE, | cc peachment of 
The deviſor being ſeiſed in fee of the lands in queſtion makes © waſte, and 
| cc after to the 


his will thus: “ To the intent that all my lands ſhould remain in 4 

„my name and bload, I deviſe to J. S. my near kinſman, ſuch . 1 
ee and ſuch lands, &c. to have and to hold, for the term of his « rn 
natural life only, without impeachment of waſte ; then to the « the heirs male 
e iſſue male of his body, lawfully to be begotten, if God ſhall “ ofthe body ot 
« bleſs him with ſuch iſſue ; remainder to the heirs males of the“ chat ive,” 
60 body of that iſſue.” „ | N conveys to A. an 


35 | eſtate for life, 

 LuTwycns for the plaintiff argued, that the deviſee was, by ng: be e 
this will, only a tenant for life, and ſo conſequently had no power mos, 
to levy a fine, or ſuffer a common recovery, under which the de- x 

fendant claimed. * That this was the intention of the teſtator [ 182 ] 

appears, Firſt, From the preamble, which ſignifies it to be his S. c. x. Eq. Ab. 
intention, that his lands ſhould «remain in his name and blood; 184. 


from whence it is not probable that he would, by making the firſt 3 — 


8. . Gilb, 20. J. E. cited 8. Mod. 261. 0 Cited 2. Ld. Ray. 1439 · 
: | deviſęe | 
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Michaelmas Term, 12. Queen Anne, InB.R, 


deviſee tenant in tail, put it in his power, by ſuffering a common 
recovery, to bar, &c. Secondly, This appears to have been hi; 
intention from the words of the will, which are, © to have and to 
« hold for the term of his natural life only. The clauſe likewię 
« without impeachment of waſte” had been needleſs, if the 
teſtator had deſigned to make him tenant in tail. And from the 
words, © to the heirs males of the body of that iſſue,” it was 
inferred, that the teſtator plainly deſigned to veſt the intail in 
the iflue, and not the firit deviſee. If in a will ſuch proper words 
are made uſe of as would in a deed paſs ſuch aneſtate, nothing but 
the plain intention of the teſtator to the contrary ſhall ever put 
another conſtruction upon the words (a). A deviſe to a man and 
his children, where the man has no children, muſt paſs an eſtate. 


tail, becauſe it mult be the intention of the teſtator to have it ſo; 


and otherwife the word & children” would be of no ſignification. 


The cafe of King v. Melling (6) is very different from the caſe at 


bar. There was not in that caſe the reſtrictive word “ only,” and 
the clauſe “ without impeachment of waite,” as in ours. Beſides, 
there HALE argued ſtrongly from the intention of the teſtator, 
which in a will, and alſo in an eſtate-tail, of which the ſtatute fays 
« wveluntas donatoris, c.“ ought to carry great weight. Now 
here the intention of the teſtator is ſtrongly with us. * From the 
difficulty with which the judgment was given in the caſe of 
King v. Melling it appears, the 3 went as far as they could go. 
And the caſe of Taylor v. Sayer (e) has been ſeveral times denied 
to be law, di 


LrchukR E for thedefendantargued, that no ſuch intention could 


be collected either from the preamble or from the words of th: will, 


As to the preamble, it muſt be conſidered as à general preamble, 
that extends to the whole will, and conſequently to all the deviſes 
in the will, as well as to the deviſe in queſtion; and therefore, from 
the preamble it cannot appear, that it was his intention to make 
this deviſee tenant for life, any more than ſome others that he has 


confeſſedly made tenants in tail. Indeed it does appear what were 


his motives in the choice he made of deviſees, viz. their being of 
his name and family, but nothing further. As for the obſervation 
made from the clauſe * without impeachment of waſte,“ it is in 
other parts of the will needlefsly inſerted, and fo it may here. 
As to the inference made from thoſe words, © if God ſhall bleſs 
« him with ſuch iſſue, that they import a deſign of giving a 
contingent remainder to that iflue; it was anſwered, that the 
preceding words, viz. the remainder © to the iſſue male of his 
et body lawfully to be begotten,” were the operative words, and 
which, conjoined with thoſe that precede them, veſted an eſtate- tail 


in the deviſee. As to the inference from the words © to the heirs 


te males of the body of that ĩſſue, that the eſtate - tail was veſtedin 
the iſſue; it was anſwered, that whether the eſtate - tail was veſted 


(a) Wylde's Caſe, 6. Co. 16. (c) 1. Vent. 229. Ray. . Pollsx- 
(5) Reportey in 2. Lev. 38. and fen, 106. ö 
I. Vent. 225, | | : 
| : in 


Michaelmas Term, 12. Queen Anne, In B. R. 


jn thedeviſee or iſſue, thoſe words muſt be ſuperfluous; for iſſue Bacxzovss 
being namen collectivum, without ſaying more, imports an eſtate- 2 
tail. As to the expreſſion, © for the term of his natural life only;“ * 
if the word © only“ were left out, ſince the caſe of King v. n. Vent. 229. 
Melling, it could be no objection. And as to that & word, it is * [ 184 ] 
plain tautology 3 for an eſtate for life is an eſtate for life only; 
| and then the caſe remains the ſame with the cafe of The King v. 

| Milling. © Iflue” is no appropriate word of purchaſe in a will, 
though perhaps in a deed it may be ſo; and yet in the caſe of 
Lee d. Brace (a) the word © iſſueꝰ was uſed in a deed as a word of 
limitation. In a will, it is a word that has no determined ſignifi- 
cation, but muſt be governed by other circumſtances; and moſt 
commonly it is uſed as a word of limitation. 


PaRKER, Chief Fuſlice, in the next Term, delivered the opi- 
nion of THE WHOLE COURT, that by the deviſe the deviſee was 
made tenant for life, remainder to the iſſue in tail. The words of 
the will, he ſaid, were ſo expreſs to this purpoſe, that neither any 
words that could have been uſed, or any arguments, could make it 
plainer. This, he ſaid, was both the obvious and legal import 
of theſe words, and what they would have imported in a convey- 


ance (6). „„ 


(a) 5. Mod, 266. 2. Ld. Ray. 101. without impeachment of waſte, and after 
Say. 68. his deceaſę to the iſſue male of his hody, 

(5) But fee Morris v. Le Gay, 2. Burr. and to the heirs and affigns of ſuch iſſue 
1102, Goodright v. Pullen, 2. Ld. Ray. male for ever, and for default of ſuch iſſue 
1437. Blandford v. Aplin, 4. Term Rep. male to B. Sc. A. takes an eſtate- tail. 
32. Robinſon v. Robinſon, 1. Burr. 38. s. Term Rep 299. Cooper and Others 
Lee alſo Denn on Demiſe of Webb v. v. Collins, 4. Term Rep. 294. | 
Puchey, that by a deviſe to A. for life, 


*- 20x 
. Jackſon againſt Laveright. CE.!lſe 98. 


« S 4 « 
FH was a writ of error out of the court of common pleas, An actionon the 
where an action upon the cafe was brought for incloling fo caſe for incloſing 


many acres of land, parcel communi paſture, c. lo many acres, 
| ©& parcel. commu- 


IT was URGED, that the word © communia” ſignified, not the a pefure,” 
place, but the right of commoning ; and a right being a thing of © goon aſter 
an 1ncorporeal nature, was no more capable of being incloſed than vers e 
6 g's 2 . $h techni- 
arent (a); and this definition of the word is given in Fleta (), cally the word 
that it imports any right which a man is to enjoy in common “ communia? 
with others in alieno fundo; as communia paſture, piſcandi, Sc. Tenifies the 
A grant of * communia alone would paſs nothing. A grant of m_ _ 
communta paſiur & would not pals the foil (c); a fortior? in pleading DC, = 
it cannot import the foil, © Mec non, in pleading, amounts to an and, being in- 
affirmative 3 contra in a grant. The reaſon of the difference is, corporeal, is not 
that in pleading the rules of grammar muſt take place, but in grants e ſubje& of 


incloſure, yet in 


the intention of the party ſhall govern the conſtruction. The common par 


Unce it Lignifies the common itſelf,—S. C. Gilb. 13. 75. 8. C. 5. Viner, 27. 


(a) Bracton, lib. 4. cap. 4 c) Cre. Jac. 379. 
(6) Fleta, lib. 4 Cap. 19. 0 J _ 
word 
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Michaelmas Term, 12. Queen Anne, In B. R. 


Person word ec fenentes in pleading never ſignifies tenants for years, but 
tenentes terrarum tenants in fee (a). The plaintiff himſelf, in 
another part of his declaration, has uſed the word * communiq” in 
a proper ſenſe, as ſignifying a right, ratione inde communiam, Ec. 
Babuit. If it be objected, that the word « communia may be 
rejected as ſurpluſage, yet even then the declaration will remain 
| nonſenſe ; for then it will be for incloſing ſo many acres terre, 
Ante, 120. vz. arable land (for that is the legal import of the word terra), 

parcel paſture (b). | 
IT was URGED in favour of the defendant in error, that this 
word © communia,” if it made the declaration nonſenſe, ſhould be 
rejected as ſurpluſage. But it was ſtrongly argued, that this word 
« communia” not being a claſſical but a legal and technical word, 
and being a word which in common parlance, nay in acts of par. 
liament, ſometimes ſignifies the place, as well as right of common, 
might, efpecially after a verdict, be received in the ſame ſenſe; 
and many are the caſes where improper and impoſſible words hare 

been aided by a verdiCt (c). 


2. Mod. 240. FEvRE, Juſtice. It is very hard, that after a verdict this word 
| | _- ſhould not receive that ſenſe which it will do in common parlance, 
nay in acts of parliament, and very good authors, as in Du Freſnt's 

| Gloſſary, Vol. I. upon this word. | 
[186 ] * Powvs junior was of the fame opinion; for if the word was rot 


capable of receiving this ſenſe, he did not fee why it might not, 
after a verdict, be efteemed a miſtake of the clerk inſtead of can- 


LavERIGHT. 


Ante, 170. munis. He likewiſe thought it might be rejected as ſurpluſage; 


22 


for though the legal import of the word & terra, when ſtanding 
alone, is arable, yet the word © terra” in conjunction with other 
words will fignify all forts of land; as here © acras terre” is 
conjoined with the following words, © parcel. paſturæ terre 
« yoCAT.” and thus no abſurdity at all follows the omiſſion of the 
word «© communia.” + | | 

Adjournatur. | | 
JupcuhExr was afterwards given for the defendant in error. 


() Rookby*s Cafe, Michaelmas Term, caſe of Braddock v. Wilſon two years a8. 


9. Arne. . —NoTz to the former edition. 

(5) The caſes quoted for the plaintiff (c) 3. Lev. 336. 1. Roll. Abr. 577. 
in error were, 1. Vent. 260. 2. Vent. Stiles, 296. e 

72. 174. 262. Cro. Jac. 272. and the | 


Caſe 96. The Queen again? Nun. 


If aperſon under THIS was an indictment found before the juſtices of peace, af 
an examination * the ſeſſions, for theſe words ſpoken of juſtices of the peace by 


beforejuſtices of Nn, at ſuch time as he was, by warrant, brought before them. 


the peace ſay, | 
4 This is no juſtice's buſineſs; you ſhall not try this matter; have a care what you do ; 1 have 


et blood in me, if I had you in another place z** it is not an indiftable offence ; for the words do not 
amount to a challenge, —S. C. Giib. 36. d This 
8 1 


is Sa... „ _ wy 2 
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te This is no juſtice of peace's buſineſs; you ſhall not try this Tus Quezw - 
' « matter; have a care what you do, I have blood in me, if I had _ : 
d you in another place: and upon not guz/ty pleaded, the defendant BAY 
| was found grilty. | | 3 N 
| IT was MOVED in arreſt of judgment, that theſe words are not 
indictable. In the caſe of The Queen v. Langley (a) it was 
| reſolved, that words are not indictable, unleſs they have a direct and 
immediate tendency, and not by conſtruction and implication, to 
the breach of the peace. In the caſe of The Queen v. Wright- 
ſon (b), calling a Juſtice of peace * afs, fool, and coxcomb, for 
« making ſuch a warrant,” was held not indictable. In the caſe 
of * Th; Queen v. Soley (c), ſaying of a juſtice of peace, © that he * [ 187 1 
« would judge in any cauſe brought before him according to his | 5 
(e affection, was held not indictable. In the cafe of The Sow Vs 
Lycaſſel (d), ſaying of a juſtice of peace, © he deſerved to be 
Changed for making ſuch a numſkull order, was held not indictable. 
In the caſe of Tuberville v. Savage (e), the defendant, laying his 
hand upon his ſword, ſaid, “If it were not aſſize · time, I would not 
« take ſuch language from you; and held no aſſault.— It was like- 
wiſe inſiſted upon, that if theſe words were indictable, yet they were 
not indictable before juſtices of the peace, but oyer and ter miner. 


On THE OTHER SIDE, fo maintain the indictment, the caſe of Lord 
Darcy, in THE STAR-CHAMBER (Y, was quoted, where, © You 
« lie, and I will maintain it with my life,” were held words finable;z 
and that this was a caſe in the Star-chamber is no objection to its 
authority, becauſe whatever authority that court exerciſed lawfully, 
the ſame may this Court. It was likewiſe ſaid, that the preſent 
caſe differed from all thoſe cited in this, that though they were 
words ſpoken of juſtices of the peace, yet it was of juſtices when 
abſent ; whereas here the juſtices were preſent, and preſiding at 
the ſeſſions. : 


Tax Covrr inclined to the opinion, that the words are not 
indictable, as laid in this indictment, becauſe they did not carry 
any neceſſary intendment of à challenge or intent to break the 
peace, as in Lord Darcy's Caſe the words do; eſpecially when it. 
appears, in this very indictment, that this Vun was a wheelwright, 
and fo not likely to challenge or be challenged (g). | 


| (a) 9. Mod. 126. 2. Salk. 697. words could not, from the condition of the 
3. Salk. 190.—See alſo 2. Roll. Abr. 78. ſpeaker, be underſtood as @ challenge ; 
(6) Eaſter Term, 7. Anne. 2. Salk. and s xcoN DV, Becauſe the indictment 
8. 


69 did not ſtate that the charge on which 
(e) Mich. Term, 4. Anne. Nun was before the juſtices, and in allu- 
(4) Hilary Term, 17 12. fion to which he ſpoke the words, was a 
(e) 1. Mod. 3. matter within their juriſdiction; for if it 
(f) Hob. 120. were not, it could be no crime to ſpeak, in 


(E) It is ſaid, S. C. Gilb. 40. that the the language of the indictment, 4 in 
judgment was arreſted, and, as it ſeems, ** depravation of their authority. Gilb. 
on two grounds: FixsT, "Becauſe the 39. | 
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» [ 138 ] Michaelmas Term, 12. Queen Anne, In B. * 


"Pale ""; on. *The Queen againſt Stafford. 


Outlawry for QTAFFORD had been outlawed for high- treaſon, and bat 
hightreaſon may obtained, from THE CROWN, a writ of error to reverſe thi 
be reverſed for a Os 

AA outlawry. | 
wrong ada.tion, . - 5 Es 
which is an er- The ATTORNEY-GENERAL had orders to confeſs in court the 


ror in fact, and error afligned, which was an error in fact, viz. that he was outlay 
may be confel- by a wrong addition; which the ATTORNEY-GENERAL did ac. 
wy cordingly. | | 5 | | 
The Court was therefore prayed, that the outlawry might be 

reverſed, „ 8 255 
On reverfingan But PARKER, Chief Fuſtice, was of opinion, that though in 
outlawry for outlawry for treaſon there is no need of warning the lords, of 

eb treaſenythere whom the lands are held by a ſcire facias before the cutlayry 
is no neceſſity to whom the lands are he y a fc re facias efore the cutlayry be 
wars thelords, or reverſed, as muſt be done in cafe of felony, becauſe in treaſon the 
to iſſue a /cire forfeiture is to the crown, yet he ſaw no reaſon to diſtinguiſh 
facias to the between outlawry for felony and outlawry for treaſon, as to the 
terre-tenants. terre-tenants ; for in caſe of treaſon, where the forfeiture is to the 
8. C. Cub. 46. crown, the crown may grantthefe lands to others, who ought to be 
heard what they can ſay for themſelves before they loſe their land, 
He thought, therefore, there ſhould have been a ire facias to the 
terre-tenants; and grounded himſelf pretty much upon a caſe in 
the time of Henry the Fourth (a), where there was a ſcire ſacin 
to the terre-tenant ; and though this was an outlawry for felony, 
yet the King's being immediate lord made it all one as if it had been 
an dutlawry for treaſon. And the entry in daſe of felony, as may 
be ſeen Gihe's Entries (, mentions the ſuing out of a tire facts; 
as a thing of abſolute neceſſity, without which the Judge could not 

' reverſe the outlawry. | | 


* 


r 


+ 
77 


Rut upon ſearching into precedents it was found, that in fa 

in outlawry for treaſon there uſed to be no ſcire facias; and the 

[89 ] precedents being fo, and it being * a ſuppolition, not of neceflity, 

N that THE CROWN ſhould grant theſe lands, and then out thc 
patentees, by ſuffering a writ of error to be brought, the outlaw: 


was reverſed. D : 
(a) Tear-Book 1 | (3) Co. Ent. 318. 
Caſe 98. Turner agaigſt Goodwin. 
To debt on bond HIS casE had been argued laſt Eafter Term, and came now. to 
conditioned to be ſpoken to again. 
pay fo much „ | 5 
money, for It was an action of debt updn a bond, conditioned for the pa- 


—_ — defendant ſuch a judgment againſt D. N 
ain A. upon conſideration that the obligor would forbtar to ſue out execution againſt A. and afiiga 


over the judgmett!, if the defendant plead, that the cbligee had not aſſigned, the plaintiff may reply 
that he was ready to aſſien the judgment; for the aſſignment is not a conditlin precedent, S. C. Ante; 

6 S. C. poſt. 222. S. C. Gilb, 40. 5. C. Fort. 145. | 
1 7 4 PRATT, 


which the obli - ment of ſo much money, the plaintiff aſſigning over to the 


* 


| Michaelmas Term, 12. Queen Anne, In B. R. 


PrATT, Serjeant, for the defendant, inſiſted, that the aſſigning Tuna 
was 2 condition precedent to the payment. It was faid, that in the _ . 
obligation there were very proper and ſignificant words to make a F 
condition, either precedent or ſubſequent; that therefore it ſhould 
be taken either one way or the other, as would beſt anſwer the 
intention of the parties. Now the intention of the parties un- 
doubtedly was, that the plaintiff ſhould have the money, and the 
defendant the judgment. But this intention could never be fup- _ 
ported, by taking it to be a condition ſubſequent; for the money 
| being once paid cannot be brought back again, in caſe the judgment 
| ſhould not be affigned over. The law lays ſuch a ſtreſs upon ſup- 
orting the intention of the parties, that it will interpret words not 
at all proper to amount to a condition, rather than the intention of 
the parties ſhould be violated ; as the common caſe in Co. Lit. 24. 
of the grant of an annuity pro concilio impendendo. It cannot be ob- 
jected, that the defendant ought to have concurred in doing this 
act, and requeſted the plaintiff to aſſign, &c. becauſe this was an 
act thatit was in the power of the plaintiff to perform alone; for 
the judgment would, immediately upon the affignment, veſt 
* jn the defendant before his acceptance of it (a). Boo” 


SergeANT CHESSHYRE for the plaintiff inſiſted, that the 

| defendant was bound to do the firſt act, viz. to offer to pay the 
money, though he acknowledged that the payment of the money 
and aſſignment of the judgment were to be concomitant acts in the 
execution. He relied much upon the replication of the plaintiff, 
which, the defendant having demurred to it, muſt be admitted as 
true. In this replication the plaintiff ſays, that he was ready to 
aſſign, &c. and requeſted the defendant to pay the money, which 
the defendant refuſed. This refuſal THE SER JEANT inſiſted to be 
an abſolute refuſal, and not a conditional one, vi. unleſs the 
judgment was aſſigned. And this abſolute refuſal of the defendant 
to pay the money he inſiſted upon to be a ſufficient diſcharge tothe 
plaintiff from preparing the aſſignment. He referred to the caſe of 
Thorpe v. Thorpe (b), where moſt of this ſort of learning is ſtated. 


Adjournatur (c). 


*[ 190] 


(a) The cafes quoted in the argument (3) 1. Lutw. 245. | 

for the defendant were, Spring v. Cæſar, (c) This caſe was argued again in 
1. Saund. 320. 1. Jones, 189. Ed- Ezxſter Term, 13. Arne; and in the 
wards v. Hammond, 3. Lev. 132, Term following, judgment was given for 
Grey's Caſe, Cro. Car. 433. 5. Co. 78. the plaintiff, S. C. poſt. 222. 

Large v.] Cheſhire, 1. Vent. .; and . 

the caſe of Butler v. Baker, 1. And. 348. 

Poph. 87.— Nor x to the former edition. 


Seſtern againſt Cibber. Caſe 99. 


T HIS was an ation of debt upon a bond brought by the plaintiff In an aRtion of 


as aſſignee of a bail-bond. debt by the aĩ- 
5 fignee of a baile 


bond, it is fatal, on demurrer, to omit ſetting forth the return of the 28r;t —8. C. Gilb. 77. 
Vol. X. | | X: Upon 


! 


Michaelmas Term, 12. Queen Anne, In B. R. 
srzrus Upon demurrer, theſe objections were taken to the declan. 


8. ton: 
1BBER, | | | IT 4 
5 Fixsr, That the breach of the condition was ſet forth to be, 


his not appearing ſecundum exigentiam brevis, et ſecundum forman 
brevis; whereas it ought to have been, his not appearing at the 
return of the writ (a). | | 


* [ 191 * SECONDLY, It was objected, that the very foundation of the 
action, viz. the breach, was ſet forth by way of recital, cumgue 
etiam non apparuitz which ought to have been expreſsly averred, 

that fo the defendant might have the liberty of traverſing it (5), 


TxinpLy, It is not ſet forth upon what day the writ was 
returnable ; and then non conſtat whether he did or did not appear 
\ ſecundum exigentiam brevis; whether the bond was, or was not 
forfeited; 6 es | | | | 

EyRE, Juſtice. This caſe differs very much from the caſe of: 
ſheriff ſuing this bond himſelf; for there he has nothing to do but 
to declare upon the bond: but where the action is brought by the 
aſſignee, there it is the forfeiture that gives the action, which here 
is the non- appearance, and is a matter traverſable, and muſt not be 
{et forth by way of recital, but muſt be poſitively averred. It is 
true, that the declaring in an indebitatus aſſumpſit is cumgue etian 
he was indebted : fo in a bond, quod cum per queddam ſcriptum 
ſuum obligator. But then in the firſt caſe it 1s the promiſe, and in 

the ſecond the breach of the condition, which gives the action 
both which are ever poſitively averred, and not ſet forth by way of 
recital. | 75 | 

PARK SR, 3 It is not true that there is no traverſing 

what is only ſet forth by way of recital ; for the pleas of © n 
et afſumpſit” and « non eft fuctum are both of them pleas that 
traverſe matters in thoſe reſpective actions that are pleaded by way 
of recital. | 8 ; 


- The return of the writ not being ſet forth is a fatal objec- 
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Ei [ tion (e). 

1 Aljournatur. | 

£9 g j (a) 1. Lev. 145. 3. Lev. 243. (c) See the caſe of Nerton #. Syms, 
48? & N ) Cro. Elz. 441. 2. Jones, 197. Hob. 12.; and Turner's Caſe, 8. Co, 
5 if | 2. Lev. 206. - - 132.—NoTE to former edition. 
„ = 44 f 

{+ of Caſe 100. * Johnſon againft Altham: 
13> : 5 | 1 8 3 | . 

ot Writ of error I 1 S wasa writ of error out of the court of common pleas in at 
3 upon action up- action upon the caſe. x 

| , OR: IT was INSISTED for the plaintiff in errer, that there ſhould 


8. C. pot. 210. have been no final judgment, but a re/pondeas ouſter. 


Bur ir WAS INSISTED by the defendant in error, that it was the 


concluſion of a plea that made it either a plea in bar or 2 plea in 
abatement, 


datement, be the matter of that plea what it will; and that here Jenxzox 

the plea was concluded with a petit judicium de narratione, which 
is always the concluſion of a plea in bar; and therefore a final 
| judgment was rightly given. 

Tax CouRr. It is true, that it is the concluſion of a plea, be 
the matter what it will, that makes a plea a plea either in bar or 
in abatement. It is true likewiſe, that petit judicium de narratione 
is generally the concluſion of a plea in bar; for where there is 
either a writ or a bill, the demanding judgment of the declaration 
zs a confeſſion that the writ or bill is good: but the difficulty in 
this caſe ariſes from hence, that here is no writ or bill, but the 
declaration is the firſt ſtep, | | 

Adjournatur (a). | | 

(a) The judgment of the court of common pleas was affirmed, poſt. 210. 


The Queen againſt Muſcot. Eaſe 101. 


ASTON was ſtarted in an indictment for a judicial per- A witneſs pro- 

jury, Whether one produced as an evidence for the queen duced on the 

might not be examined upon a voir dire, as the common uſage is _ w_ _ 

in civil actions? | | indictment for 
IT was INSISTED, by the Counſel for THE QUEEN, that the Pn g. wo 

queſtion ſhould not be put, becaule the conſequence would * be, e d — 5 

| that no ſuch proſecutions could ever go on; for there is ſcarcely any the degree of 

| | proſecutor but if aſked whether he be intereſted in the event of a interef he has in 

| cauſe, muſt ſay he is. For example: Where the owner proſe. the proſecution. 

cutes an indictment of felony for ſtolen goods he is concerned in #* 1 

n F en moms Ae eee [ 193 

intereſt, for he will be intitled to reſtitution, and yet his evidence 2 

is admitted. So likewiſe, where an indictment is removed by 

certiorari from the ſeſſions into the court of king's bench, not- 

withſtanding the proſecutor in that caſe, if the defendant be con- 

| vited, is, by the ſtatute of 5. & 6. Vill. & Mary, c. 11. intitled to 

| his coſts, yet he is allowed as a witneſs. So likewiſe there are 

ſeveral] caſes where, though a man will, in cafe of conviction, be 

intitled to forty pounds, yet his evidence ſhall be received. And 

as to the caſes of The Queen v. Duke of Leeds (a), and The Queen 

v. Cobham (b), where the informer was refuſed to be an evidence, 


| there is this difference between thoſe and the preſent caſe, that there 


it appeared upon the face of the record that the parties pro- 
duced as witneſſes were intereſted. In hue and cry, the evidence 
of the perſon robbed is always allowed as evidence. 


PARKER, Chief Juſtice. It is a principle of the common law, 
that every man ſhall be tried by a fair jury, and that evidence ſhall 
be given by perſons diſintereſted. The law gives the party tried 
his election to prove a perſon offered as evidence intereſted two 
ways, VIZ. either by bringing other evidence to prove it, or elſe 


C (3) 
M 2 by 


8 N r 
f ö 1 
* N 


Kiickachnas Term, 12. Queen Anne, In B. R. 


Tax Quzzx. by ſwearing the perſon himſelf upon a voir dire; but though 
be may do either, he cannot have recourſe to both. It was neye; 
objected before, that a perſon ſhould not be ſworn upon a vn 
dire; nor will it, I hope, ever hereafter. Objections have indeed 
been ſtarted as to the nature of thoſe queſtions, that ſhall be put b 
_ _ 2 witgeſs upon taking ſuch an oath. As to the caſe of robbery, 
* [ 194 ] that is founded upon the neceſſity of it, and that only. * As tg 
| the caſes put upon the ſtatutes where forty pounds reward, &c. 
they admit of this anſwer, that the intention of thoſe acts will be 
quite defeated, if the reward were to take off their evidence, 
The ſame anſwer likewiſe may ſerve to the caſes put upon an in- 
dictment of felony for ſtolen goods, and where the indictment is 
removed by certiorari, c.; for who, in the firſt caſe, but the 
owner can prove the property of the goods? and in the ſecond, if 
the giving of coſts ſhould take off the evidence of the proſecutor, 
that act of parliament, which was deſigned to diſcountenance the 
removing of ſuits by certiorari, would give the greateſt encourage- 
ment to them that is poſſible. As for the diſtinction taken 
between the intereſt of the witneſs appearing upon record, and its 
appearing ſome other way, it is an irrational diſtinction, and à 
reflection upon the wiſdom of the law. As to the objection taken 
from the inconvenience of putting the genera] and common queſtion, 
becauſe probably he mult anſwer it in the affirmative, there is no- 
thing in it, for he may be aſked to explain the nature of his intereſt, - 
that ſo the Court may be judge, whether his intereſt is ſuch as 
ought to exclude his evidence. 
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He was accordingly ſworn upon a voir dire. 


To convit a PARKER, Chief Juſtice, in ſumming up the evidence, ſaid, inter 

perſon of perju- ia, I here is this difference between a proſecution for perjury and 

ge, EEE a bare conteſt about property, that in the latter caſe the matter 

to prove the fal- ſtands indifferent; and therefore a credible and probable witneſs 
firy of the fact ſhall turn the ſcale in favour of either party; but in the former, 

worn. preſumption is ever to be made in favour of innocence; and the 

oath of the party will have a regard paid to it, until diſproved, 

Therefore to convict a man of perjury, a probable, a credible 

witneſs is not enough; but it muſt be a ſtrong and clear evidence, 

0 [ 195 7 and more numerous * than the evidence given for the defendant ; 


for elſe there is only oath againſt oath. | 
Perjury cannot SxEcoxpLy, A miſtake is not enough to convict a man of perju- 
ken 56 er ry; the oath muſt be not only falſe, but wilful and malicious. 1 
Act. remember a caſe ruled by my predeceſſor, where a perſon ſwore, 
that he ſaw and read ſuch a deed, and it proved upon the trial to be 
only the counterpart which he ſaw; and yet held no perjury, be- 
cauſe only a miſtake. | 
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2a witmeſs "UHIRDLY, It is my opinion, that perjury may be committed in 
x ici and , circumſtantial matter, though I do not remember that, in fact, 


.cicuſly to @ 3 : 3 
»»ſtance material to the iſſue, he may be indicted for Feu. — Salk. 513. 
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Michaelmas Term, 12. Queen Anne, In B. R. 


jt was ever carried fo far. I have heard a caſe mentioned in Tax Quzra 
King William's time, where the queſtion being put about the ſeal- 4g 
ing of a deed, it was ſworn that the party was, at ſuch a time, in Muscor. 
ſuch a place, and conſequently could not ſeal the deed ; and upon 

this oath he was convicted of perjury. But now, though the 

matter of this oath was but a circumſtance, conſidered in relation 

to the point in queſtion, upon the trial in which the oath was given, 

yet it was all his oath, his entire evidence. But if perjury may be 

committed in matter of circumſtance, it muſt be a material cir- 
cumſtance ; a circumſtance of that weight, that without it he 

could not hope to find credit with the jury. 
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HILARY TERM, 


The Twelfth of Queen Anne, 
1 


The Queen's Bench. 


Sir Thomas Parker, Kut. Chief Fuſtice. 

Sir Lyttleton Powys, Knt. 

Sir Robert Eyre, Kut. Juſtices, 
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| * Harriſon againft Thornborough. | Caſe 102, 


"FAHIS was an action for theſe words: — got a wit- A declaration in 
« neſs to forſwear himſelf in ſuch a cauſe 3 you or he fander, ** A got 
« (innuendo the plaintiff) hired one Bell to forſwear him- ** * witneſs to 

« ſelf :” and for theſe following words, ſpoken at another time: ,, 8 
% Two dyers are gone off (innuends become bankrupt), and for « ſucha cauſe; 
« aught I know Harriſon will be ſo too within this time twelve- . youorhe,(in- 

« month ;” a verdict for the plaintiff, and joint damages were wende the 
. : « plaintiff, hir- 
given. | ic ed one F. 
IT was MOVED in arreſt of judgment, that the words are not“ to forſwear 
actionable ; for though the firſt branch of the words, if they were? bimſeit — 
alone, are certain enough, yet when he goes on and ſays, “ You, 4 8 ag 
« or the plaintiff, hired one Bell to forſwear himſelf,” it becomes « = ay off 
altogether uncertain to whom the words relate ; and to this pur- © (inmendo 
poſe were cited 1. RolPs Abr. 81. and 1. Cro, 497. where the „ become 


words were, © one of you three, &c.“ © bankrupt), 
cc and for aught 


SECONDLY, The declaration does not ſet forth, that what the. 1 know 4. 


Witneſs * was forſworn in was a material point in the cauſe. | 5 N "ape | 
THIRDLY, Suppoſing the words are actionable, yet if the fol- # [ 0 | 1 | 
lowing words, that were ſpoken at a different time, are nat action- S. c = * 14. 


4 8 able, Hob. 268, 
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able, then, the damages being joint, the judgment muſt be ar. 


med. 


FourRTHLY, Thoſe words are not actionable, becauſe the 
words ©« gone off”? are capable of various conſtructions, and were 
therefore to be taken in the moſt favourable ſenſe. In the caſe of 
Chapman v. Lampire (a), the words were, „He is broken, run 


« away, and will never return again; and the Court were di. 


vided (5). | | | 
 FrrTaLy, If the words themſelves are not aftionable, the 


innuendo will not help it; for an innuendo is not to ſet forth new 


matter, but to refer to ſomething already mentioned in the declara- 
tion. In the caſe of King v. Greep, the word © Newnhan,” 
INNUENDO © Newnham, in Devonſhire ;”* and in 4. Co. 20, a. 
© burnt my barn,” innuendo © full of corn;“ the innuendoes were 


held void, becaule they ſet forth new matter. | 


SrxTHI.Y, That the action would not lie, unleſs Bell had 
actually fortworn himſelf ; which perhaps the words © got, &c.” 
do not neceſſarily imply. | 

Tak Cour was of opinion, that the plaintiff ſhould have 
judgment. Precedents in actions for words are not of equal autho- 

rity as in other actions, becauſe norma loquend! is the rule for the 
interpretation of words ; and this rule is different in one age from 
what itis in another. The words which an hundred years ago did 
not import a ſlanderous ſenſe now may; and ſo vice verſa. In this 


| kind of action for words, which are not of very great antiquity, 
the Courts did at firſt, as much as they could, diſcountenance chem; 


and that for a wiſe reaſon, becauſe generally brought for contention 
and vexation; and therefore when the words were capable of two 


conftruQions, the Court always took them mitiori ſenſu. * But 


latterly theſe actions have been more diſcountenanced ; for men's 
tongues growing more virulent, and irreparable damage ariſing 
from words, it has been by experience found, that unleſs men can 


get ſatisfaction by law, they will be apt to take it themſelves. The 


rule therefore that has now prevailed is, that words are to be taken 
in that ſenſe that is moſt natural and obvious, and in which thoſe 
to whom they are ſpoken will be ſure to underſtand them. The 
words © you or he, &c.“ do not render the former uncertain ; for 


they relate not to the © getting, &c.” but to new matter, viz. 


wno paid the money. Betides, if the words were, © A. or D. did, 
« &c.” either A. or D. might bring an action; but then there 
muſt be an averment, that neither of them did it. | 


It is not neceſſary to the maintaining of this action, that Bell 


did forſwear himſelf. 


The ſignification of the words 4 gone of” are very well 
known among merchants. 


(e) 3. Mod. 155. 2. Keb. 718. Stiles, 142. Cro. Jae. 
(5) The plaintiff's Counſel, in anfrer 407. Raym. 217. 1. Lev. 277. + 
to the uncertainty of the words, quoted Cre. 235. Dyer, 72. 
the following authorities: Latch 219. Th 
C 


| art 


as tr „4 — Le my 
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The doctrine laid down concerning innuendo's is undoubtedly Hazznow | 
true, when underſtood of matters of fact; but here the innuends's Ain 


tre not introductory of new matters of fact, but only explanatory Bae = 
| of the foregoing words. - | mike © 
| JupGMENT was given for the plaintiff, | © "a 
„ 3 — 199 ] 
The Queen againſt Delme. Caſe 103. 


HIS was an information againſt Delme, for exerciſing the In an inform: 


office of alderman in the city of London, not being duly cho- tion guo warran. 
SE | EA | to againſt an al- 


3 ſen, 8 7 | derman, the array 
TRE *CoUNnSEL for the Queen challenged THE ARR Ay, be- may bechalleng- 


| cauſe * one of the ſheriffs was one of thoſe returned to the court ed, if returned 
by an alderman 


| of aldermen. | | _ ora freeman, 
E This challenge being allowed, a venire facias was directed to the $alk. x52. 
| other ſheriff, | Hob. 235. 


Tur CouNnsEL for the defendant challenged THE array, 
E becauſe returned by a ſheriff that was concerned in intereſt, as h 


was a freeman of the city of London. 


Upon this a venzre was directed to the coroner. 


| Tas COUNSEL for the Queen, before any return, entered a ſug- On an informa, 
geſtion upon record, ſetting forth, that the queſtion to be decided tion 999 warran- 
upon this trial being, whether the right of election was in the free- TED om. 
men only, or in all thoſe who paid ſcot and lot (freemen or no free- can change the 
men), it appeared, from the nature of the thing, that it was impoſ- ene, on a ſug- 
ſible for an impartial jury to come out of London, and therefore geſtion of pro- 


they prayed a venire to the ſheriff of Surrey, the adjacent county. 3 party . alty, 


IT was Now MOVED to ſet aſide this ſugge/tion, as being out of challenged he 
| array, and a new 


- 


time, and inconſiſtent with what they, had before admitted upon oi - 


record. For it was inſiſted, that this ſuggeſtion containing no 

new matter ariſing ſubſequent to, or not known at the time when, 

upon the allowance of the challenge to the array, for the partialit 

of one ſheriff, the venire was prayed to the other and granted, it 

was now too late to make it. But waat was moſt ſtrongly urged 

was, that the Counſel for the queen, by challenging the array, and 

praying a venire to the other ſheriff of London, had thereby admitted 

upon record that an impartial jury might come out of London ; 

and therefore they ſhould not now, in diſ-afirmance of what they 

had before admitted, be allowed to make this ſuggeſtion. - It was 

{aid, that theſe ſuggeſtions were in their nature odious, as tending. 

to put things out of the uſual courſe of law. Theſe ſuggeſtions 

being in the nature of challenges, whatever caſes would prove ſuch _ 

fort of challenges unlawful, * muſt, by parity of reaſon, prove the 4 r 

ilegality of the ſuggeſt [ 200] 
8 ggeſtion (a). | 
(a) Cafes quoted were, 22. Edw. 4. 894. 4. Edt. 4. 6. Dyer, 25. 2. 

f. 3.pl. 12. Cro. Jac. 35, 36. 15. Hen. 7. Rolle, 637. Earl of Kent's Caſe, 2. 

. Robinſon'sEntries, pa. 144. Moore, Rolle, 643. — 
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FRE * In the following Term 
agen | | 3 | 
Pups. - IT WAS INSISTED, in favour of the ſuggeſtion, that the defend. 


ant, by his challenge to THE ARRAY, had deſtroyed whatever 
admiſſion upon record the ſuing out the venire to the other ſherif 
might amount to. For the ſake of having trials fair, and to pre. 
vent delay of juſtice, challenges are favoured in law; hence it is 
allowed by law to make ſeveral challenges at the ſame time /a), 
Though a challenge be in eſe at the time of the former, yet if the 
party had not, by reaſonable intendment, notice of the cauſe of chal. 
lenge, he is not eſtopped. Now this ſuggeſtion depends entirely 
upon the knowledge of the cuſtoms of the city of London, which 
cuſtoms the crown is a ſtranger to. Beſides, there is no argui 
from proceedings at law between ſubjects to ſuits where the 
crown is party, becauſe the crown has ſeveral privileges above z 
ſubject; as the crown may waive their demurrer, take iſſue, and 
walve that iſſue (5). The crown may change their own venue (c). 
The queen may amend her pleadings at any time; nor will any 
eſtoppel bind the crown (4). | 


Adjournatur (e), 


cn Lit. x5h. | (4) Hob. 339. 1. Sid. 412, 
5) Vaughan, 65. ä (e) 
| 8 Dyer, 55. 1. Vent. 17. 
*ffzor ] | 
A Abrahat againſt Brandon. 
Areleaſe award - THE ARBITRATORS, taking notice of the difference between 
ed to be made to ® the parties, award, that the defendant ſhall pay to the plaintif 
tue time of the ſo much money upon the firſt of April, ſo much upon the firſt of 
for it isnot to be May; and that the parties ſhall pay one pound five ſhillings each 
intendedthatany to the arbitrators for the trouble; and that upon payment prædidl. 


new difference & monet. upon the firſt of May, the parties ſhould give mutual 


has ariſen be- releaſes to the time of the making the award. 
tween the time ; : 
bete Reeve IT was OBJECTED to this award, that it was made ex parte 


and of the a- farnizm ; for nothing was awarded in favour of the defendant but 
ward, the releaie, which the defendant had no remedy for at law; for the 
» plaintiff was not by the award bound to make the releaſe until after 
payment monet. predid. upon the firſt of May. Now monet. 
prædict. refers not only to the ſums awarded to be paid upon the 
rſt of May, but all the ſums, and therefore to the ſum awarded 
to be paid to the arbitrators, which part of the award is entirely 
void. 5 | 


Axelesſe of al, SECONDLY, That the releaſe awarded by the arbitrators is a 


&.. to the time releaſe exceeding their power, which extends only to the time of 
of the ſubmiſ- ſi — iſh : h h ] aſl f di h : d t nds 
Son is a goed ſubmiſſion; whereas the releaſe, according to the award, exte 
performance of to the time of the award made. 5 

an award, or- 1 . | | : 
dering a releaſe to be given of all, &c. to the time of the award, for that. part of the releaſe which 
extends to the intermediate time out of the power of the arbitrators. -S, C. Gilb. 118. Hob. 49. 5% 


Tuß 
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Tux CouRT was of opinion, that the award was good; for Azz anay 
| munet; prædict. ſhall refer to all the ſums that concern the juſtice 1 ait 
| of the award, but not that ſum which does not, and as te which . 


© che award is void. : 
And as to THE SECOND OBJECTION, jt is capable of two Salk. 74, 

anſwers 3 one a common one, viz. that it ſhall not be intended that 

any new difference has ariſen between the time of the ſubmiſſion, 

and of the award, unleſs it be ſhewn eſpecially that there has. Salk. 75. 

The other anſwer is, that a releaſe of © all, &c.“ to the time of 

the ſubmiſſion, is a good performance of an award, ordering A 

releaſe to be given © of all, &c.“ to the time of the award, 


PaxxER, Chief Fuftice, ſaid, he took down this from Chief 
Juſtice: HoLT's own mouth, in the caſe of Freeman v. Ber, 
ward (a). * | = 7 
Taz CoUNSEL likewiſe quoted Lutw. 524. 549. to the ſame | 
urpoſe. The reaſon is plain, becauſe that part of & the releaſe * [ 202 ] 
which extends to the intermediate time exceeds the power of the 
arbitrators. | 17 
Judgment was given for the plaintiff, 


(#) Salk. 69. 


The Queen againſt The Corporation of Helſton, in Cap 195, 
Cornwall. 


TS QUESTION was, Whether, if upon a trial, a point in law be A point of law 
ſtarted by the Judge, and the Counſel do not take it up, but ſuggeſted by the 
inſiſt upon other facts, which are found againſt them, whereas, Court on a trial, 
had the Counſel inſiſted upon the matter of law ſtirred by the - —_ = 
Judge, the verdict muſt have paſſed for them, this is ſufficient cauſe „Bosc voor 1. 
to move for a new trial ? would have then 
PARKER, Chief Juſtice. The granting of new trials is of late Pievailed, is not 
original; it began about the year 1652, when the firſt new trial 3 | 
was granted for exceſſive damages. Experience ſhews tifat they yy grant a new 
are grantable, as well for a fault in the Judge as for a fault in trial. 
the jury, in cauſes tried at niſi prius; becauſe a Judge of niſi prius gx 6 49. 653. 
acts rather in a miniſterial than in a judicial capacity; and the x. wir. 98. 
ground and foundation of granting new trials, when either the 2. Term Rep. 
Judge or the jury are to blame, is one and the ſame, viz. doing 54: 
juſtice to the party. The queſtion in this caſe I take to be this, “ Term Rep. 2. 
hether we are ſo bound down by forms of law, as that 
though we ſee a verdict given contrary to a point of law 
(which the Judge himſelf took notice of, and yet, for want 
of the Counſel's doing their duty to their client, was not inſiſted | 
upon), we cannot grant a new trial? When a point of law ariſes, 
Whether the Counſel inſiſt, or do not infiſt upon it, the Judge 
is bound to direct the jury accordingly. But yet, if the ſupporting 
of this verdict be of no more ill conſequence than in point of coſts, 
ad the party has another remedy left him, then I am of opinion, 


An award made PARKER, Chief Fuſtice, delivered the reſolution of the Court, 
ee e The points in this caſe are two: FIRST, Whether the award 
cps. e - be a good award ? and, SECONDLY, Whether the breach be well 
pay fo much for aſſigned ? | | 5 


rent that Wil As to THE FIRST we are of opinion, that the award is a void 


become due on g . Fe 
the 24 Fuze, is award, though it was not inſiſted upon by the Counſel ; and that 


void. for this reaſon: The award was made the twenty-third day of 
S. C. ok. r25. June, and the award orders fo much rent, which by the award 
Kyd on Awards, itſelf appeared not to be due until the twenty-fourth, to be paid bj 
Ai. to B. in ſatisfaction of fix pounds which the arbitrators adjudged 
to be owing to B. Now this rent being due upon a day ſubſe- 
quent to the award, the clauſe in the award concerning it was 
void, x. Roll. Abr. 145. pl. 8. is an expreſs authority; and the 


reaſon is plain, viz. becauſe the rent may become extinct, either 


by ſurrender or eviction, before it is due. And this clauſe being 
; s ; 5 VOluy 
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5 | Tux Quzzx that the party ought to ſuffer for the neglect of his * Counſel 
"i E But if the verci& binds and concludes the right of the party, then 
3 T#* chink it hard that the party ſhould loſe his right by a miſſake c. 
8 Conronarion L think it hard that the party ſhould loſe his right by a miſtake q 
"By ene. Powrs ſenior. It would be of vaſt inconvenience if the bareſtit. 
.Þ ring ofa point at ni privs, and which, for aught appears, neither 
x the Judge, the Counſel, or the jury, thought upon more, ſhould bea 
=_ ground for granting a new trial ; for it may be, the reaſon why it 
"mY was not inſiſted upon by the Counſel was, becaufe they knew the 
a other ſide had evidence that would give it a full anſwer, by Quite 
Þ _ altering the fact. What happens now accidentally may hereafter 
7 happen deſignedly; matter may be flided in by the Counſel, and 
Þ then dropped, only in order to move for a new trial; and it is better 
AM to ſuffer a particular inconvenience, than to open the way to a ge. 
= neral miſchief. DN a EE 
3 EyRE, Juſtice. The miſtake of the Judge or jury is a good cauſe 
NF of granting anew trial; but never yet heard, that the miſtake of 
MM the Counſel was ſo. The Counſel ſtands in the place of his client; 
I and therefore, if the Counſel waive a point, it is the ſame as if the 
nn client did it himſelf. 
WM Pow vs junior. If, in an action of debt upon a bond, a defendant, 
& who has a good defence upon the merits, ſhould, by advice of 
4 Counſel, hazard his cauſe upon a demurrer, waich is. adjudged 
84 againſt him, this miſtake of Counfel would not be allowed in 
1 chancery as a good cauſe of relief. | 
5 Pakxk ER, Chief Juſtice. There muſt be no new trial. And 
4 I fo far aſſent to my Brothers, that though a verdict ſhould leave 
1 the party remedileſs, yet if the Counſel do not only not inſiſt, but 
bw bee expreſsly waive it, that then there ought to be no new trial, 
Ef "L741 = 
4 Caſe 106. * Barnardiſton againſt Fowler. 
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whole award becomes void too; for though an award may Barnanvite 
and good for the reſt, yet this muſt not be when 8 - « 


yoid, ow 
be void in part, 2 61d 
it is void in that part that concerns the juſtice of the award, which e 


is the caſe here; for if mutual releaſes are to be given, though the 
rent be not paid according to the award, B. will be without remedy 
for that money which the arbitrators acknowledge to be due to 
him. Saunders, 292. Cro. Fac. 584. ; 
But, SECONDLY, ſuppoſing this to be a good award, we are of preach of an a« 
opinion, that the breach is not well aſſigned; for the ſubmiſſion ward not well 
being of © all ſuits, &c. between A. and B.“ and the award pur- aſſigned. 
ſuing the ver words of the ſubmiſſion, viz. that all ſuits, &c. 5 
« between T and B. ſhould ceaſe,” * it is evident that neither , 1 ] 
the parties to the award, nor the arbitrators, deſigned the former U 5 4 
that their ſubmiffion, or the latter that their award, ſhould extend | 
to ſuits depending between A. and B. and others. But be the 
intention of the parties what it will, the law is plain, that the pro- 
ſecution of a ſuit between A. and B. and others, is no breach of 
| ſuch an award. The caſe of Brockas v. Sir John Savage (a) is a 
much ſtronger caſe ; becauſe huſband and wife are, to many pur- 
poſes in law, conſidered as one perſon. If. a certiorari iſſue to 
return the record of a ſuit between A. and B. and the return is 
of a record between A. and B. and C. the record is not removed. | 
In Michaelmas Term, in the twelfth year of William the Third, Salk. 146. 
this was held in Brown's Cafe, on an indictment in this court; 
and the caſe is the ſame as to orders. | 
JuDGMENT was given for the defendant (5). 


ſa) 1. Roll. Abr. 246. - 412. 20. Hen. 6. 41. Gle v. Rell, 
() Caſes quoted @rguendo, 2. Med. 1704. affirmed in the houſe of lords. 
227. Green v. Stanford. 2. Rich. 3. 18. Nor x to the former edition, 
1. Rolle's Abr. 261. 2. Rolle's Abr. | 


Ante, 201. 


5 | [206 ] 
Aubry againſt Forteſcue. | Ciuſe 107. 
| THE PLAINTIFF declared, that the defendant being indebted to To an afſumpfe 
1 the plaintiff pro opere et labore, &c. promiſed him, on the firſt ark. bog ” 
of April, to pay him the money upon the firſt of May, &c. _—_ — wy 
The defendant pleaded the ſtatute 21. Zac. 1. c. 16. in bar, non roman gee? 
aſſumpſit infra ſex annos. Limitations, 


The plaintiff replied, that he was beyond ſea at the time the —— Sh 


action accrued, and that the action was begun within fix years pgſt chat he was be 
reditum, 5 yond ſea when 


| "AF. | 3 vp the cauſe of ac- 
The defendant demurred, and the plaintiff joined in demurrer. tionaccrued,and 


that the action 


Fox THE PLAINTIFF, Turner*s Caſe (a) was quoted, that if was begun with- 
the bar be bad in ſubſtance, and there is a replication only to in fix years after 
avoid the bar, which replication is vicious, * and to this replica- bis return, be 


tion the defendant demurs, yet the plaintiff muſt have his judgment, Sd. 
| 6. Com. Dig. 
(a) 8. Co. 132. „Temps (G. 1) 

| becauſe 
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Arras becauſe though the replication be naught, yet not being to enfores 
the cauſe of action, but to avoid the bar, which is bad in ſubſtance 


FoaTxecur. (for the bar ſhould have been atio non accrevit, and not nj, 
aſſumpſit (a)), it is no prejudice to the plaintiff. 


What was moſt materially infiſted upon for the defendant was, 
that the whole record was what the Court were to found their 
judgment upon ; that therefore, if it 8 the whole 
record that the plaintiff had no cauſe of action, whether by reaſon 
of declaration, bar, replication, &c. (not material which), the 
plaintiff could never have judgment. And here the plaintiff, by 
his own replication, had quite deſtroyed his cauſe of action; for he 
admitted that he had not brought his action within fix years after 
the cauſe of action accrucd, but took ſanctuary in the ſaving clauſe 
of the ſtatute of Limitations. The queſtion therefore was, 
Whether the matter ſet forth in his replication brings him withih 
the ſaving clauſe of the act? Actions of aſſumpſit are not men- 
tioned in the ſaving clauſe; and conſequently it is plain, that the 
plaintiff is not intitled to the benefit of the ſaving, by the letter of 
it. And that the ſaving in the ſtatute of Limitations is not to be 
extended according to equity, the reſolution in Bynion's Caſe (5), 
that the ſhutting up of courts tempore guerre does not likewiſe 
fall under the ſaving, a refolution often approved of by Chif 
Justice Hor, is an expreſs authority. 


Tu CourT was ſtrongly of opinion for the plaintiff, _ 


Sed adiournatur. 
[g/] e N _— e (5) Salk: 420. 
Caſe 108. The Univerſity of Cambridge againſt The Archbiſhop 
| 8 of „ | 1 
oK, 


Vavaſor againſt C rofts. : 


If a gere npedit THIS was 2 writ of error out of the court of common ple 
de brought in upon a guare impedit brought by the chancellor and ſcholars 


T_T of the Univerſity of Cambridge, againſt the Archbiſhop, &c. founded 


« Jor and ſcho- upon the ſtatute of 3. Fac. I. c. 5. which difables popiſh recuſants 
2 lars of Car- Convict from preſenting, &c. and veſts ſuch preſentations in the 
N mw chancellor and ſcholars of the two univerſities reſpectively. 
5 OE „ | 

1 ſer forth, The queſtions upon this caſe were two: 

he defendant | | ; : 3 . 
cannot in a plea FIRST, Whether the defendant's plea in abatement, vix. 
in bar,give them that the Univerſity of Cambridge were incorporated by the name of 
another name, c chancellor, wine” A and ſcholars, &c.“ and that therefore the) 


without ſhew- had ſued by a wrong name, was a good plea : for if ſo, the courtof 
ing a d. ferent. | 8 : | 
charter. common pleas erred in awarding a reſpondeas ouſter. 


5 4. $2" ge IT was INSISTED 27 behalf of plaintiff in error, that it was 
2 Id. Ray. A good plea in abatement z and for this purpoſe were cited tie 


1178. 1541. Year- 
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vear-Books 4. Edw. 4. 7. 22. Edw. 4. 34. and 13. Hen. 7. 14. Txt 


name of a corporation compared to the name of baptiſm (a). 8 


| Curs$HYRE, Serjeant, for defendant in error, argued, that a Cammupcs 
corporation may have one name by which they may take, and ano- * 
ther by which they may ſue (5); therefore non ſequitur that, ,, i 6 OM 
becauſe the Univerſity was incorporated by this name, they cannot or Yourx ; 
be impleaded, or ſue by another. He argued, that the act of par- ox, 
lament veſting this right in them, by the name of & chancellor Vavasok 
« and ſcholars,” was an incorporating of them by that name, a. 
gubad this particular & purpoſe. This, he faid, could be done by 
letters patent (c); d forttors by act of parliament ; and if this * 208 1 
ſhould be ſo, then the very act of parliament is a falſification of the 

lea, A plea in abatement muſt be certain to every intent (d). 
It was ſaid likewiſe, that there was another rule as to pleas in 
abatement, viz. that the defendant muſt never ſet aſide the writ of 
the plaintiff, without ſhewing a better. He inſiſted, laſtly, that 
this variance was not a material one ; becauſe a man by becoming 
maſter does not ceaſe to be a ſcholar. 


Taz COUNSEL for the e in error replied, that if the caſe 


were really ſo, that the Univerſity of Cambridge had one name to 


take, and another to ſue by, that this ought to have been ſhewn 
by the other fide ; that the act of parliament operated only by 
way of deſcriptio perſonæ, as in a deviſe, and not by way of incor- 
porating them; that admitting this ſtatute did incorporate them, 
25 to this purpoſe, by the name, &c. yet the acceptance of a new 
charter by another name, made it neceſſary for them to ſue by that 


B name, 


PARKER, Chief Fuftice., The declaration ſets forth the act 
of parliament, as an authority to ſue by that name, which puts it 
upon the defendant to ſhew ſome ſpecial matter to avoid it, as 
the 1 of another charter by another name ſubſequent to 
the a - | 


Powys ſenior. ©* Chancellor and ſcholars” is ſuch a name as 
comprehends the whole Univerſity, for it includes both head and 
„„ 1 


Eyre, Juſtice, and Powys junior. Non ſequitur, that what | 
- will be ſuffcient to amount to a de/criptio perſonæ to enable a , pF 
perſon to take, will be ſufficient for him to ſue in. [ 209 ] 


_ * THE SECOND QUESTION in this caſe was, that the univerſity The record of 
of Cambridge had not ſufficiently pleaded the conviction for want **fufingtomake 
of © zdeo convictus oft.” : the declaration 
2 : | | according to 3. 

Bur ro TH1s it was anſwered, that the record of the default J. 1. c. f. is 
was a conviction of itſelf; and therefore the ſpecial concluſion of nt de 4 


, 6 conviction, 
ides convictus eft is ſuperfluous and unneceſſary. ; 


(a) Fitz. Abr. Deviſe,” pl. 27. and the caſe of the Dean and Chapter of 

(5) 1. Roll. Abr. 5 13. Cbriſt-Church v. Perrott, 4. Leon. 190. 

(c) Ter- Boos 2. Hen. 7. pl. 3. (4) Oo. Lit. 303. a4. | 
1 | And 


IJ 5 
25 was 
<S 8 
* © 5 
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* 
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on the caſe for a 


Salk. 15. 
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vv And to this opinion THE CobRx inclined. 


Cnorrs. This laſt queſtion d ed u ſtatute 1. Vill. & 
(elf. 1. c. 26. WO 5 8 ; oy 
Adjournatur. 


Caſe 109. Parker again Langly. 


In an action up PARKER, Chief Juſtice, delivered the refolution of THE Covgy 
c to be, that the declaration was naught, for want of ſhewi 
malicious proſe- vhat became of the former action; whereas it ought to have been 


- Eution,the plain» ſhewn, that that was falſe and hopeleſs. As the declaration now 


iff, in his de- 
* muſt ſtands, the firſt ſuit may either be determined, or it may be deſerted, 
ew what be- or it may be ſtill going on; and non conſtat which of theſe three i; 
came of the ma- the matter of fact. If the firſt, nan conſtat whether determined for 
— — againſt the plaintiff ; if for the plaintiff, then there is no colour 
S. C. ante, 145. for this action. If the ſecond were the matter of fact, deſertionis 
S. c. Gib. 163. n indication of its being falſe and hopeleſs, and then indeed this 

153. ation would be maintainable : and for this purpoſe there is av 
ſtrong caſe in . Jones, 93. If the third be the matter of fad, 
then the action is brought too ſoon. In the reign of Richard ib: 
Third (a), it was held by all the Judges, that the firſt action muſt 
be firſt determined, becauſe “ non intelligitur,“ ſays the book, 
| & guouſque terminetur that the action was unjuſt (b).” No man 
can ſay of an action {till depending, that it is falſe or malicious, 
®[ 210] The ſame rule holds in criminal caſes (c). * In an action for a 
1 malicious indictment, the plaintiff muſt in his declaration ſhew 
what became of the indictment (4). A verdict, or a plea in bar 
admitting and confeſſing the firſt action to be falſe and hopeleh;, 
may cure this defect in a declaration (e). The admitting this 
declaration to be good notwithſtanding this omiſſion, would in- 
troduce great abſurdities, viz. inconſiſtent and incongruous ver- 
dicts in different actions. Indeed, if the firſt action go off by 
nonſuit, it may be faid, that in another action brought for the ſame 
cauſe, there may be a verdict given inconſiſtent with the verdit 
given in the preſent cauſe. - This may be; but the poflibility of 
ſuch a verdict in a future and not exiſting action ſhall not hindera 
man from bringing ſuch an action as this. The entries (/) up- 
hold this opinion. wa Fe 


© JupomENT was given for the defendant (g). 


OpkrER Dicrun by THE Crizy Jusrick in this reſolution, 
that where the title is of one ſort of action, there the declaration 


(a) Year-Book 2. Rich. 3. pl. g. /) See Aſhton, 40. Brownlow Re- 

(6) Dyer, 284. Hob. 267. divivus, 61. Robinſon, 91. 

(e) Yelv. 146. 1. Sid. 15. 1. Saund. (g) See Fiſher v. Briſtow, Doufl 
228. 2. Keb. 476. 205. Lewis vv. Farrel, 1. Stra. 114. 


4) Morgan v. Hughes, 2. Term Rep. 225. 
(e) Raym. 418. 2. Keb. 456. 753. | | 
3. Keb. 781. | | | & 


cannot take iſſue upon it; but if it be a material part of the plea, 


Hilary Term, 12. Queen Anne, In B. R. 
ean never change it to another ; but it may make a fatal variance | Panxes 
between the writ and the declaration. 1. Ventris, 19. 2. Rolle's 1 


Rep. 49. 
Johnſon againſt Altham. Caſe 110. 
PARKER; Chief Fuſtice, delivered the reſolutionof THE CovrT Pleading. 
to be, that the judgment of the court of common pleas ſhould 8 C ante, 192. 
be affirmed. Petit judicium de bills” is the form of pleading in | 
abatement ; * Petit judicium de narratione” the form of plead- #* [ 211 1 | 
ing in bar. Demanding judgment of the declaration is underſtood | oy”: 
to be demanding judgment of the caſe in the declaration. The 
. demanding judgment of the bill is as much as to ſay, Since the 
declaration is your cafe, which it is always ſuppoſed to be, you have 
brought a wrong bill.“ In this caſe, there being no bill upon the 
file, and the declaration being the very firſt ſtep in the cauſe 
(which undoubtedly is erroneous, for every cauſe muſt begin either 
by writ or by bill), neither of theſe two forms of pleading were 
proper: not petit judicium de billa,” for there was none; not 
« judicium de narratione,” for it was not the caſe in the declara- 
tion, but the want of a bill, that was the error. The defendant, 
therefore, in the original action ſhould have concluded his plea 
thus: © petit judicium ft reſpondere compelli debeat.“ | 


The Queen againſt Blagdemn.. 


HIS was AN INFORMATION, in nature of a guo warrants, In — 
againſt Blagden, the defendant, to know by what authority for exercifing 


he exerciſed the office of portreeve in the borough of Honiton, the _ 3 8 
: . . Ss a portreeve t 
The defendant in his bar ſet forth his right to that office ; and . 


concluded with a traverſe, ABSQUE Hoc that the defendant uſurped forth his right, 
and traverſe the 


the office, | | : 
| 2 i = uſurpation, a 
The crown in its replication, taking no notice of the ſpecial replication tak- 
title ſet forth by the defendant, joined iſſue upon the traverſe „ ue —— 
« quod uſurpavit, Nc.“ — — 
3 >. ' title, is bad. 
And upon this demurrer was joined, 3 


Powys junior. I ever took it, that in this caſe the ABS E s. c. Cub. 6. 
Hoc, &c. was but mere matter of form, and a reſpectful way of 145. 
_ concluding the plea. 5 | 5 | 

 *PARKER, Chief Fuſtice. The queſtion turns upon this, Whe- , 212 ] 
ther the traverſe be only matter of form? for if ſo, THE CROWN _ L 2 | 


moſt certainly THE CROWN may do it. 
Adjuurnatur (a). | 


(a) This. caſe was argned again in was given forthe defendant, 8. C. poſt. 
Eaſter Term, x. Geo. 1. and judgment 299. = 


Vol. X. 8 . „ 
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me Queen againſt Green. 3 
Quere, If a pe- T HE COURT was moved to quaſh a conviction upon the ſta- 
nal ſtatute ſay, tute 8. Anne, c. 18. againſt a baker, for ſelling of bread, 
that proſecution | 
ſhall be in fo Exceptions were taken to the conviction. 


many days, ; : ' 
3 — THE FIRST FXCEPTION was, that it appears upon the convic. 


ſhall be inciu- tion, that information was given the eighth day of an offence done 
Gvely or exclu- upon the fi/th, and the act of parliament requires the information 
ſively taken. to be glven in three days after the offence committed. | 


ParKER, Chief Fuſtice. It is not ſettled, whether the time in 
this act of parliament is to be taken incluſively or excluſively ; for 
the law allows no fraction of a day. General computation of time 
in penal laws is taken incluſively. . 
EvRE, Juſtice. This is a point that has never been ſett] 
Pow xs ſenior was of opinion, that the three days were to be 
teckoned excluſively. 5 | | 
An information THE SECOND EXCEPTION was, that the conviction ſets forth 
chat an offence the bread to be bought © apud domum manſionalem jive ſhopam” of 
was committed the baker, ſituate in the pariſh of St. Sepulchre, in the __ 
_ Wy tu. Middleſex, within the juriſdiction of the juſtices ; and it was faid, 
Ste, &c. is good. that it is uncertain whether the bread * was bought at the ſhop or 

the houſe, and uncertain which of the two were ſituate in the 
” _ 5 county of Midaleſex, within the juriſdiction, and conſequently 
8. _ uncertain whether the juſtices had juriſdiction ? 


33 Powys, Juſtice. Both houſe and ſhop muſt be ſituate; &c. for 
the word © fituate” plainly relates to both. | | DE 


In an informa= THE THIRD EXCEPTION was, that the conviction ſets forth, 
tion on a penal that being debit? ſummonitus, and not appearing, they proceeded, 
Natvte, it is ſuf- Nc. + whereas natural juſtice requires, that the defendant ſhould 


1 have had à reaſonable time allowed him for the making his de- 


ant was duly fence. Ts 
fummoned. Pax EER, Chief Juſtice. This is a material objection. It is 
not ſaid, that he was ſummoned to appear at a certain time, or any 2 
time, or when the ſummons was made. | 


Powys junior. It is tobe conſidered, whether, when it is faid 
that he was debitè ſunimonitus, the word debite does not import all 
reaſonable circumſtances relating to that ſummons 3 and I am of 

opinion it does (a). : 
A ccnviim THE FOURTH EXCEPTION was, that the evidence upon which 
matt ſtate the he was convicted is not ſet forth. It is ſaid, indeed, that the witneſs 


TO e was ſworn de veritate præmiſſorum; but it does not appear what 
f * the anſwer of the witneſs was z it is only ſaid, that it did appear, 
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Salk. 369. | | | 
( That «ppearance ſupplies the place King were quoted. Nov 76 former li 

1 of firms! the caſes of The King v. The tion. 
3 : 1 1 8 Mayor ef Wilton, and The Queen v. 5 


* 
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from what was ſworn to the juſtice, that he was guilty; but it Tax Queen 
ouzht to have appeared ſo to the Court, from the nature of the aan 


E evidence, ſpecially ſet forth. Sax. 
And THe CourT was of this opinion (a). 


ErRE, Juſtice. There may be another exception taken to the 
conviction ; for I am very doubtful, whether a juſtice of peace can, 
dy this ſtatute, upon default, proceed to judgment. | 

The conviction was quaſhed ni/7. 

(a) See Rex v. Baker, 1. Stra. 316. 1786. Rex v. Kempſon, Cowp. 24t. 
Rex v. I need, 2. Stra. 919. Rex v. Rex v. Killet, 4. Burr. 2062. by ee 
Lloyd, 2. Stra. 999. Rex v. Simpſon, Read, Dougl. 469. that the evidence 
ante, . poſt. « Rex v. Vipont, mult be ſet out in the conviction. | 
2, Burt. 1163. Rex v. Aikin, 3. Burr. 


| * [2140] 
0 * Jones againſ/ Gwynn. Caſe 113. 
HIS was an action upon the caſe, wherein the plaintiff de- A declaration in 
clared, that he had always maintained a good and honeſt cha- an action on the 
rater among his neighbours; that he got his livelihood by caſe for malici- 
exerciſing legitimo modo the faculty of a badger of corn or grain: 22 
and that the defendant, præmiſſorum non igharus, ſed malitics? — 8 
intendens, Sc. cauſed him to be indicted for exerciſing the trade of in ment — 
a badger without a licence; contra Formam flatuti. Upon this brought © falſely | 
declaration there is a joinder in demurrer. ** 
. ; | e ly,” but not 
PARKER, Chief 97 75 delivered the reſolution of the Court, Adding,“ vier 
that judgment ſhould be given for the laintiff The exceptions 5 
taken to the declaration were four. THE F IRS and moſt material « 4 —_— 
one was, that the indictment was declared only to be brought „ | 
60 faled et malitiosè, but not aue rationabili et probabili though the want 
* cauſa,” This action cannot, indeed, be ſupported, unleſs the of probable cauſe 
Z indictment was groundleſs, and without a probable cauſe ; but no ws nike: e 
one authority was cited to prove, that theſe very words are neceſ- ds. «00g co 
fry to be uſed ; and there are many authorities wherein they are need not be ar- 
wanting (a). If an averment of the plaintiff's honeſty, &c. and ed in thoſe 
that the defendant præmiſſorum non ignarus will import theſe words wernss hee 
here they are. But the true anſwer to this objection is, that the . eee 
word © matitior?” implies it to be abſque rationabili et prebabili is mm en. 
cauſti, and a great deal more. The word © malitia” is an abſtract S. C. ante, 148. 
of malus, which imports what is wicked, and can admit of no # | 
poſſibility of excuſe, Among THE RoMaAnSs, it ſignified a mix- Cars ] 
ture of hatred and fraud, and what was, utterly repugnant to ſim- 5 C. 1. Salk. 15. 
plicity and honeſty : and thus it is defined by CIcERO, in his third Sb 185. 
book de Natura Deorum, and in his third book of Offices. Thus 
it is uſed in the civil law, and thus in our's. What we call malice 
e is murder, attended with ſuch circumſtances as can admit 
ot no excuſe. My Lord Coke, in his expolition of the ſtatute of 


(a) wy 193. 1. Roll. Abr. 173. 
2 MWeſtminſter 


* 


© 
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Weſtminſter the Second (a), ſays, that © an appeal brought p- 
& maiitiam is an appeal that wants a foundation, and is groundleſ,, 
In conſpiracy, theſe words are uſed (6). The indictment of a man 
for what a civil action might have been brought, imports ma. 


lice (c). | 


THE SECOND EXCEPTION to the declaration was, that the 
plaintiff had not averred that he was licenſed to exerciſe the trade 


this has been held neither neceſſary nor proper; but he has (ail 


enough, vi. that legitime modo he exerciſed the trade of a badger, 


THE THIRD EXCEPTION to thedeclaration was, that it was not 
ſaid that he was acquitted by verdict. But the word © acquiety- 
« tus*” imports acquittal by verdict (). 


Trax FOURTH EXCEPTION to the declaration was, that the pro- 


ſecution of this indictment could not be a malicious one, becauſe 


the plaintiff in his replication has confeſſed that which was x 
probable cauſe tof it, v:z. the uſing the trade of a badger. * Ty 
this it may be anſwered, that this is no probable cauſe; for it is not 


the exerciſe of the trade, but doing it without a licence, that con- 


ſtitutes the crime. 3 . 


And now come to THE MATTER IN LAW, vixz. that the 
exerciſing the trade of a badger, not being, &c. is not an offence 
indictable; and if fo, it is ſaid, the action is not maintainable. 
The force and ſtrength of this objection may be reſolved into the 
ſix following points: | 8 b 

FIR sT, An. acquittal upon an inſufficient indictment will not 
intitle a man to the plea of aztrefois acquit to another indictment 
for the ſame offence. | 


SECONDLY, That conſpiracy lies not where the indictment vas 
inſufficient. | | 


THrirDLyY, That conſpiracy lies not but for ſuch an indictment 
upon which the defendant was fo acquitted, as that he may plead- 
his acquittal in bar of another indictment. 


Four THL, By a parity of reaſon it may be inferred, that an 
action upon the caſe will not lie likewiſe, upon an indictment for a 
matter not indictable; and upon which, conſequently, there could 
not be ſuch an acquittal as could be pleaded in bar of another in- 
dictment. | | 

FiFTHLY, That where the matter of the indictment, though it 
be not indictable, is infamous and ſcandalous, an action upon the 
caſe will lie ; but that it is otherwiſe where the indictment contains 
matter neither indictable nor ſcandalous, Fe, 5 


(4) 2. Inſt. 331. a (4) See Wicks is Fentham, 4. Term 
(5) Staunt. P. Q 172. b. | Rep. 247. E 
(5) 2. Nod. 306. 5 : Ce el 

: | S1xTHLY, 
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Six THL V, That this action lies not, becauſe upon this indict- 
ment the party was never in danger; for judgment could nat poſ- 
ſibly be given againſt him. | 

ſhall meet with all theſe points in ſpeaking to the four follow- 
ing propoſitions: 80 

FirsT, That to the ſupporting of this action it is not at all 
material, whether the indictment was ſufficient or inſufficient. 


Jon xs 
againſt 


 Cwrnan. 


* SECONDLY, That there can be no argument drawn from a [ 217 ] 


parity of reaſon between ac7ons of conſpiracy and atttony upon the 


caſe, 
THIRDLY, That there is no foundation for ſuch a diſtinction, 


as where the matter of the indictment is ſcandalous, and where it 


is not. 
'  FouRFTHLY, That the party's being in danger, or not in dans, 
ger, upon the indictment, is not at all material. 


As to THE FIRST POINT, viz. that the ſufficiency or in- 
ſufficiency of the indictment is not at all material to the ſup- 
porting of this action; it is to be conſidered, that the grounds of this 
action are, on the plaintiff's ſide, innocence, and on the defend- 
ant's, malice. The damage a perſon may ſuſtain by an indictment ' 
may relate either to his perſon, his reputation, or his property; 
and each of theſe is reſolved, in the caſe of Savil v. Reberts, to be 
a juſt ground of this action (a) ; and damage in the laſt reſpect, 
viz, to property, is there looked upon as ſtrong as any. It is true, 
that in the caſe of Chamberlain v. Preſcot (h), there is a reſolution 
not ſo agreeable with that of Sai v. Roberts, which yet the late 
Chief Fuftice Hor, in his excellent argument upon the caſe of 
Savil v. Koberts, where he gives the reſolution of the Court, ſeems 


unwilling to deny to be law, though he might. I own my opi- see p. 149. 


nion to have been, at firſt, that where the indictment was neither 
ſcandalous, nor ſufficient, this action would not lie, but upon 
further conſideration I have changed my mind; for the impriſon- 


leſs and inſuficient indictment as upon a good one; for quaſh- 


ment, the vexation, and the expence, are the ſame upon“ a ground- , [ 2181 


ing an indictment is not always in a man's power; demurring is 
hazardous, and what a man in prudence would not do when he is 
{ure of being cleared by a verdi& ; and if upon a demurrer there 
be any difficulty, it is equally expenſive with an acquittal upon 
' verdict, But it is the expence, not the quantum of the expence, 
which is material (c). And as the plaintiff is equally damnified 
by an inſufficient as ſufficient indictment, ſo the malice of the 
defendant is not at all leſs becauſe the matter was not indictable; 
nay, it is rather an aggravation (d). The only remora to thoſe 
actions is the fear of diſcouraging juſt proſecutions ; bur to this, 
malice is a full and ſuſficient anſwer (e). It is certainly not rea. 
(sa) 5. Mod. 394. 405. 1. Ld. Ray. (4) 1. Roll. Abr. 112. 


374. 12. Mod. 208. Carth. 416. (e) 3. Cro. 563. Raym. 135. 
(6) Raym. 135. | | ; 
(c Year- Book 3. Edo. 3. fo. 19. 0 
J. Cro. 291. Te 


N 3 ſonable, 


Jex xs 
againſt 
GWVYNN. 
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fonable, that more favour ſhould be ſhewed to a bad indictment thay 
to a good one. It ought to be conſidered, that a ſmall flip vitiates an 
ent ; and if that ſhall protect a man from an action, a way ig 
opened for the malicious to ruin the innocent; for how eaſily 
may a flip be made on purpoſe? To the caſes cited in mainte. 
nance of the objection, I anſwer, that ane is 9. Edi. 4. 12. an 
action of conſpiracy ; and there I allow the law to be fo. The 
other is 1. Rolle's Abr. 110. which is indeed a caſe to the Purpoſe; 
but then I obſerve, that the foundation of the reſolution is built 
upon the parity of reaſon that was ſuppoſed to be between conſpi- 
racy and this action now before us. | 


And therefore I come now to my SECOND POINT, vi. to ſhew 
that there is no. arguing from one ſort of action to the other.— 
* Actions of conſpiracy are the worſt ſort of actions in the world 
to be argued from; for there is more contrariety and repugnancy 
of opinions in them than in any other ſpecies of actions whatever, 
I readily admit, that unleſs the indictment be either determined, 
or deſerted, this action is not maintainable (2). Conſpi- 

racy lies not without acquittal; and the reaſon of this, and the 
only one, is, becauſe this is a formed action, and the form of the 
writ in THE REGISTER is fo (b). The caſe of Smith v. Cran- 
ſhaw (c) is a notable cafe, where ſeyeral good diſtinctions are 
taken between cafe and conſpiracy. There is certainly no argu- 
ing from an action which is a formed one, for which there 1s a 
formal writ in THE REGISTER, to an action upon the caſe, that is 
tied down to no form at all. If anaction upon the caſe be brought 
upon an indictment, where the jury find :groramus, there is no poſ- 
ſibility that there can be an acquittal (4). Similiter where indict- 
ment coram non judice (e). Similiter where an indictment is 
inſufficient, and goes off on that account (/). . 
THE THIRD PROPOSITION Was, that there was no reaſon for 
making a difference, when the matter of the indictment is ſcanda- 
lous, and when not. The caſes before mentioned ſpeak not a 
word of this difference; and if ſcandal be mentioned, it is only men- 
tioned in the nature of damage (g). 7 | | 
* THE FOURTH PROPOSITION was, that the danger of the party 
was not material, It is not the danger, but the expence, which is 
the ground of damage. All the danger in this caſe, if the indict- 
ment had been good, would only have been incurring a fine; 


et antea ofienſun, the quantum of the damage is not material. 


* 


hen upon an indictment ignoramus is returned, or when the 
indictn ent is coram non j udice, the party is in no danger at all, yet 
this aftiou lies. J 8 

Judgment for the plaintiff. 

(a) Yer. 116. 2 0 Styles, 10. Raym. 118. 2. Roll. Abr. 

(6) Regiſter, 134. b.—See alſo Year- 114. : 8 


Book 17. Edw. 2. 50g. 9. Co. 56. (e) Stiles, 372. 378. 


Cro. Jag. 130. 1. Roll. Abr. 114. (f) Cro. Jac. 32. Yelv. 46. Stiles, 
(c) Reported W. Jones. 94. 1. Cro. 372. 157. 3. Keb. 141. : 
15. and likewiſe 1. Roll, Abr. 112. &) W. Jones, 93. Stiles, 378. 


(4) Cro. Jac. 190. 499. Palm. 44. 


Is 
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The Queen againſt The laben of Mad Caſe 114 


T was moved to quaſh an order of juſtices for the payment of An order of re- 


] two ſhillings a week, until further order, to H. for the relief of lief muſt ſtate, 
that the object 


herſelf and four poor children. | eee 
Tux FIRST EXCEPTION Was, that the order did not ſet forth indigent. 


that H. was indigent, which is the very foundation of the juſtices s. c. Gilb. 147, 
juriſdiction. S. C. Sett. & 
Rem. 21. 


And for this reaſon che order was quaſhed. wo 
THERE WAS ANOTHER FAULT in the order, v:z. that the 2 order of re- 
2, «c t s 
money was made payable © until further order, whereas it thould © 5 an, ao 4 


have been © during her as 3 
Sed vide contra, Salk. 534. 


ErRE, Juſtice. Had this been an order for ſettlement, the not an _ - re- 
moval mu 


naming the children had been a fault. 
name the chil- 
dren.—Salk. 488. 1, Mod. Caſes in Law and Equity, 337. 
22214 


The hs 3 8 or Pariſhes of Halifax and Caſe 115. 
Overton, in the Weſt Riding of Yorkſhire. 


AN 2 oF TWO jusricks was made upon the father- in- An order for 
maintenance of 


law, for maintaining the widow of the ſon. 
a poor relation 
It was quaſhed ; becauſe it was not ſet forth in the order, that muſt ſtare the 
the father was of ſufficient ability, in which caſe "Op the act ena- ee of che 


ples the juſtices, &c. 


N '-N4. _ © mane 
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by ET 


EASTER TERM 
The Thirtcenth of Queen Anne, 


IN 


The Queen's Bench. 


Sir Thomas Parker, Kut. Chief Fuftice, 
Sir Lyttleton Powys, Kut. 2 

Sir Robert Eyre, Kut. 1 Fuſtices, 
Sir Thomas Powys, Knt. 


Sir Edward Northey, Knt. Attorney General, 
Sr Robert Raymond, Kut. Solicitor General, 


| | | | 2 [2221 
* Turner againſt Goodwin. | Caſe 116. 


| TFT was AGREED on both hands that the queſtion was no more To debt on bond 
than this, Who was obliged to do the firſt act? for if the conditioned to 
judgment was to be affigned before the payment of the mo- RE Tk 
ney, then judgment muſt be for the defendant ; but if, &c, 5 'obligee had 
Sal KEIL D, for the defendant, ſaid, that theſe acts of paying the eetered Judge 
money and afhgning 905 judgment, were alternate 4 Which 3 pra 
cannot go on #@qurs paſſibus, but there muſt be a priority in law. tion that the 
That in law, proper and formal words of condition are not re- obligee would 
quired, either in wills, grants, or contracts. Nor in wills (a). Oe" e Nag 
Nor in grants (5) ; as in the grant of an annuity pro conſilis im- 2 3 
bendendo : but the reaſon aſſigned by Cote not a good one; for the affign — ho 
true reaſon is, that the law implies “ a condition, becauſe elſe there judgment ; the 
would be no remedy (c). The caſe chiefly relied upon for the de- *2nmentisnoe 
tendant was the Year-Book of Henry the Fourth (d), which was e 1 5 
therefore if the defendant plead that the obligee had not aſſigned; a replicati 3 
ready to aſſign, is . C. ante, 1 54. 189. 3. A gr ee 


(a) Cro. Eliz. 46 454 2. Roll. (c) Gray's Caſe | | 

; 0 * : 5. Co. 78. + 2 

Rep. 68. f (4) 14. Hen, 8 Pl. 19. 8 23 ] 
(5) Co. Lit. 204. ep rent ww 


debt 
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Action upon the 


Eaſter Term, 13. Queen Anne, InB.R, 
Toxxxs debt upon bond, conditioned, that if the defendant reſigned his living 
| . d 


© = | "= *. time, for a certain penſion to be conveyed to the parſon 


REEVES, for the plaintiff, urged, that the words ( afſignins 
„the judgment“ did not make a condition precedent, from the 
neceſſary import of the words; and to ſhew this ſeveral authorities 
were quoted (a), where this way of expreſſion was uſed, and jet 
not held a condition precedent. ' It is objected, that the condition 
of a bond is always to be taken in that ſenſe that is moſt favourable 
to the obligor, which is, that this ſhould be a precedent condition, 
| This rule 1s generally true, but not always (5). It is alſo objected, 
' that if the money muſt be firſt paid, the defendant is without re. 
medy for the judgment. But 1 anſwer no, for the plaintiff in that 
caſe becomes a truſtee to the defendant for the judgment; the af. 
ſigning of the judgment, being only a deed to manifeſt that 
truſt (c). Aſſigning a choſe in action, is interpreted as a covenant 
_ againſt the aſſignor (4); and therefore if the money be paid, and 
no judgment affigned, it is a breach of covenant. In caſe of a 
mortgage, money is always paid firſt. This aſſignment muſt make 
mention of the money as paid firſt; ſince otherwiſe it will wanta 

good conſideration, and be void, for it will be maintenance (e). 


[ 224 * To this it was anſwered, that the affignment need not recite 
the money as paid, but only the bond and the ſpecial agreement, 
Laſtly, this diſtinction was offered by THE CoUNSEL for the 
plaintiff, in anſwer to ſeveral caſes, that if by the agreement of 
parties two acts are to be done, and time is limited for the doing 
of one, and no time for the other ; there, if the nature of the thing 
will bear it, that thing is to be done firſt for which the time was 


limited (). — 
Afterwards, - in next Term, judgment was given for the 
p/aintiff, | 6s | 
| (a) 3. Cro. 146. 204. 454- 2. Roll. 68. (d) 1. Mod. 113. | 
T. Jones, 205. | (e) 3- Leon. 234. Noy, 52. 3. Cro. 
(5) 5. Co. 23. 1. Vent. 255. 552. 170. 34. Hen. 6. 30. Brook 
2. Hen. 7. pl. 8, 9. Maintenance 8. 1. Bulſtrode, 18). 


() But to this it was replied, that (f) x. Vent. 147. 1. Saund. 319. 


this was not a remedy in law but in 1. Lutw. 251. 1 Cro. 384, 2. Saund. 


equity. Nor x 70 ive fyrmer edition. 350. 352. I. Lutw. 490. 565. 

Caſe 117. | Timber again Gardiner, 

Aſfumpſit. ACTION UPON THE CASE for ſeveral promiſes ; the defendant 

pleads, that he gave the plaintiff ſuch a quantity of, &c. and 

caſe. the plaintiff accepted it in full ſatisfaction of the fd promiſes; 
the plaintiff demurs ; and defendant joins in demurrer. 5 

IT was INSISTED for the plaintiff, that the defendant's plea 

was naught, becauſe it was not faid that the defendant gave it in 

ſatisfaction. 5. Co. Rep. 117. | 


THE 


Eaſter Term, 13. Queen Anne, In B. R. 


TAE CourT. If the defendant gave it with one intention, Tuna 
and the plaintiff accepted it with another, the intention of the 8 
donor muſt prevail; but the queſtion here is, Whether the words 3 
« fall ſatisfaction“ ſhall not as well relate to the verb © give, 

35 the verb © accept; eſpecially becauſe of the conjunction et, 
which ſeems to difference it from the caſe mentioned? 


Aajournatur. 
. | *[2254 
* Shiply againſt Shiply. Caſe 118. 


A or DOWER was brought in the court of common pleas. Writ of dower. 
The defendant pleaded, as to all the lands lying in the vill of 
B. a bar by reaſon of à fine levied ; and as to all the lands lyin 

in the vill of C. beſides twenty-four acres, à bar by releaſe, an 

as to thoſe twenty-four acres in C. the defendant pleaded non- 
tenure, The demandant in her replication admitted, that as to all 
the acres beſides the twenty-four acres, the fine and the releaſe 
are ſufficient bars, and joins iſſue upon the non-tenure. A verdict 
was found for the demandant, and judgment was given for the de- 
mandant as to the twenty-four acres ; and as to the reſt, the judg- 
ment was, that the demandant “ pro falfo clamore ſus fit inde in miſe- 

« ricordid, &c. and that the defendant eat inde fine die, Cc.“ 
On a writ of error being brought on this judgment in the court 

of king's bench, _ 1 8 5 
Ix was IN SIS TED, that the judgment itſelf was erroneous for 
want of a nil capiat per breve; and for this was cited 8. Co. Rep. 
62. Co. Entries, 320. 323. 326. Cro. Fac. 284. 


IT was URGED by the Counſel for the defendant in error, in an- 
ſwer to this, that if this were a good cauſe to reverfe the judg- 
ment, it would ſhake the authority of a thouſand judgments ; 
the caſes being endleſs where the words “ nil capiat per 
« breve”” are omitted (a). And then inſiſted upon, that if this 
were a fault, it would be aided by 16. & 17. Car. 2. c. 8. where 
are theſe words, & and all other matters of like nature.“ 


Tax Court. FE he utmoſt conſequence of this objection is, Sa 262. 401. 
that we muſt give the ſame judgment that the court of common OW 
pleas ought to have done, | ; | 


 *IT was oBJECTED by the Counſel for the defendant in error, # [ 226] 
{ that the writ of error was ſo general and uncertain, that the Court 

could not fay the record was before them; for there being ſeveral 
torts of dower, and this writ of error being only dotis generally, it 


* 


was uncertain what record the writ of error was to remove. 


yy omen Firſt Book of Judgments, 53, 54. ' Co, Ent. 657. Raſtal's 
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Suri IT was oz EC TED LIKEWISE, that the writ of error ſhonld 
have ſet forth the vill (a). N 


3FLY, | 
mw But theſe objections were over-ruled, as being of that nature a3 
if it was e xt for the whole declaration to be ſet forth in the 
writ of error. In debt, though there are ſeveral forts of debt, the 
writ of error is de placito debiti, without faying more, whether 
bond, &c. (5). So in treſpaſs, the writ of error is de placita kran 
greſſ. and yet ſeveral treſpaſſes. e 


KAbridgment in The principal point inſiſted upon for the plaintiff in error was, 


flower. the want of abridgment. It was raid, that if the lands out of which 
dower was demanded had been all in one vill, and it had appeared 
by the demandant's own eonfeſſion, that the demandant had made 
too large a demand, in that caſe the demandant ought to abridge 
her own demand ; but if the land lie in two vills, then this abridg- 
ment is not permitted; but the writ muſt abate for making too 
large a demand. But granting that an abridgment of the demand 
may be permitted, where land lies in two vills, as Fitgherbert (e) 
ſeems to allow, yet the judgment was erroneous, becauſe here is 
no abridgment (4). | | 2 
The judgment given in the court of common pleas was affirmed 
#ifi; and the Earl of Clanrickard's Caſe (e) relied upon, as a cafe 


in point, 
(a) Co. Ent. 248. : 14. Her. 6. fo. 3. 19. Hen. 6. pl. 11. 
(5) 2. Saund. 43. 3228. 7. Ew. 3- fo. o Riftdl, 232.6, 
(e) Fitz. Abr. Plaint” pl. 17. 234. c. and Rgbinſon's Entries, 281. 


(4) The following authorities were e) Hob. 273. 
quoted: The Year- Books 9. Hex. ö. 43. a. 


*\ 227.3 9 = 
Caſe 119. * The African Company againſt Maſon. 


In debt on ond, DEBT UPON BOND: Upon yer of the bond the condition of 
the plaint.ff can it appeared to be, that Maſon ſhould be factor for the Com- 
only affign a pany at Briftel, and ſhould behave himſelf faithfully in that and 
ee raos or all affairs he ſhould be employed in by the Company; and ſhould, 
wen required, pay to the uſe of THE CoMPANY all the ſums of 
$. C. Ob. 235. money in his hands and in his poſſeſſion, received by him tor the 


1. Stra. 227. OY 
1 Company. 


The defendant pleaded performance of che condition generally. 


The plaintiff in his replication aſſigned for breach, that the de- 
fendant, after the making of the ſaid bond, and before the bringing 
of the action, did at London receive of Jacob Reynolds and divers 
others, for the uſe of the Company, ſeveral ſums of money to tie 

value of three hundred and ſeventy- ſix pounds, and that he was 
requeſted to pay this money, and had not paid it. | 


The defendant demurred. 


It was objected to the replication ; 
8 | | Fiksr, 


Eaſter Term, 13. Queen Anne, In B. R. 


Firnsr, That to ſay the defendant received ſeveral ſums of Taz Arzatcat 
Jacob Reynolds and others to the value of three hundred and ſeventy- "—_ x 
| fix pounds, was uncertain and double. Indeed in covenant, pe- 
cauſe the party is to recover damages in proportion te the damages 
aſſigned by the breach, and to prevent prolixity, ſuch a way of 
leading is permitted ; but-not in a bond, becauſe if the plaintiff 
had affigned but one particular ſum, how ſmall ſoever, the whole 


penalty of the bond is forfeited (a). 4 


SECONDLY, That the replication was not within the condition 
of the bond; for the receipt was by the condition to be at Bri/tol, 
and the receiving was in the, replication ſet forth to be at Lon- 
dm, and not ſaid to be received upon account of the affair of 
Bristol. | 
* THIRDLY, That it is not ſet forth in tue breach, that the * [ 228 1 
money, when demanded, was in his hands and poſſeſſion. | | 
FouRTHLY, That it is not ſaid, that he was employed to 
receive t he money „ : 
IT was INSISTED for the plaintiff, that the breach was well af- 
ſened; for in breaches of a complicated nature, ſuch a general 
kind of aſſignment is allowed (6). Anciently no allowance was 
made to avoid prolixity in pleading, and therefore performance ge- 
nerally was not allowed]; but this was altered in Queen Elizabeth's 
time, where pleading as general as this was allowed (c). The 
| breach afligned is ſingle; for the not paying when required is the 
breach, the receiving, &c. but matter of inducement. | 


The plaintiff perceiving the opinion of the Court to be ſtrongly 
againſt him, eſpecially upon the firſt and third objections, obtained 
leave to diſcontinue, upon the payment of cots (d). 


(a) Brigſtock v. Stannion, 8. Vill. 3. (c) Cro. Eliz. 253. 749. 916. 
in the common pleas. Salk. 140. (d) See Stiles v. Elough, 1. Stra. 227. 
(5) 1. Lev. 94. Lut. Ent. 580. Cornwallis v. Saverey, 2. Burr. 772. 
Chambers v. Prieſtland, Mich. Term, Jones v. Willams, Dougl. 203. Bache 
4. Arn, v. Procter, Dougl. 367. : 


- 


Muſton againſt Yateman; Caſe 120. 


THS was an ACTION OF TRESPASS.— The defendant pleaded, To treſpaſs, Qn. 
that Sir Thomas Freke was ſeiſed of a place called Ten Acres, Whether a jui- 
and demiſed the fame to the defendant for-ninety-nine years; and mg ſtating 
that Sir Thomas Freke, and all thoſe whoſe eſtate he had, did time r gt, warde 
out of mind uſe ſuch a way, &c. *. 
The plaintiff replied © de injurid ſud proprid ABSQUE HOC defendangin 

quid prædictus THOMAS FREKE, and all thoſe whoſe eſtate he out ſtating of 


had, did time out of mind, &c.“ what eftate he 

good after iſſue on a replication de irjuria, &c. and verdict for the defendan On i 
, » 

$. C. Gilb. 365. 1 ſerdict for the defendant.—S. C. poit. 300. 
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2 Upon this iſſue joined, and jury find that Sir Thomas Frele 


* and all thoſe whoſe eſtate he had, did time out of mind, &c. 


IT was MOVED In arreſt of judgment, that the juſtification was. 
naught, becauſe it was ſeiſitus generally, and the eſtate not ſet 
forth of which he was ſeifed, whether life, tail, or fee; and that 
therefore, fince every man's plea is to be taken in that ſenſe that 
is moſt prejudicial to the pleader (becauſe in law a man is always 
preſumed to make the beſt of his own caſe), by ſeiſitus here muſt 
be intended a ſeiſin for life, which will not ſupport preſcription, 


Hob. 234. 242. This objection was alſo turned another way, vix. that this ple 


 « and all thoſe wh 


[ 230 ] 


was naught for the uncertainty ; it might be a ſeiſin for life, tail, 

Ir was URGED in ſupport of the pleu, that the jury could not 
poſſibly have found the verdict they gave, unleſs it had been a ſeiſin 
in fee; and ſeveral caſes were quoted (a) to ſhew, that a verdict 


cures all defects where it was poſſible for the verdict to have been 


given, unleſs that had appeared which was wanting in the pleading; 
PARKER, Chief Juſtice: It muſt have been given in evidence 
that he was ſeiſed in fee; for he who has an eſtate only for life, has 
nobody's eſtate but his ownz and then it was impoſſible for the 
jury to find, as they have done, viz. © That Sir Thomas Frele, 
ole eſtate he had, did; &c. 


ExR E, Juſtice. ce Seiſed de frede,” is always the form of plead- 
ing; and therefore neceſſary. Whether the verdi&t has cured it 
I cannot ſay. Wo | 


* Pow s junior. Preſeription for the way is the only matter in 


iſſue; the ſeiſin is only inducement, and paſſed over at niſi privs. 


PARKER, Chief Juſtice. The only queſtion is, Whether the | 


iſſue be a material iſſue ? for if it be, then by the expreſs words of 
the act, all defects in pleading are cured by the verdict, 
HAdjournatur (b). | Pn 
() Hutton, 254. T. Jones, 132. ports of this cafe what judgment was 
Raym. 487. 1. Lev. 308. given. S. C. Gilb. Rep. 307. See Cary 
(5) This cafe was argued again in v. Holt, 2. Stra. 1238. Helwis v. Lamb; 


Eaſter Term, the 1. Geo. 1. poſt. 300. Salk. 453. _ | 
Bur it does not appear in any of the re- 


FASTER 


EASTER TERM, 
The Thirteenth of Queen Anne, 
: in 
The Houſe of Lords. 


Roper againſt Radcliffe. | | Caſe 121. 


[ I ROPER being ſeiſed in fee of lands in Cornwall, If a Reman Ca- 


Clauceſter, and Monmouth, did by leaſe and releaſe convey the tholic convey his 
eſtate in truſt to 


premiſes to William Conſtable, Richard Snow, and Daniel 3 
Hickman, and their heirs, in truſt to ſell the ſame, and out of the nar ogg ea 
purchaſe money, and rents, until ſale, to pay a debt of four thouſand mortgage, 3 
pounds, due to Elizabeth and Heſther Walden, by mortgage of diſcharge of his 
the premiſes, with intereſt; then in truſt for the payment of debts debts, andthe re- 
mentioned in a ſchedule, to the deed annexed; and the overplus of _ > be paid 
the money ſo to be raiſed, to be paid as the ſaid John Roper by any hb _ coma oy 
writing atteſted, or by his will, ſhould appoint ; and for want of a deviſe of the 
ſuch appointment, in truſt for the benefit of the ſaid John Roper refiduetoa papif 
and his heirs. This deed bore date the eighteenth of January is void by the 
| 1708. On the fifth of March 1708, the ſaid John Roper made 5 

his will, reciting the ſaid leaſe and releaſe, and the power reſerved 8. C. poke 8. 
to him, in the ſurplus of the ſaid real eſtate, and bequeathed ſeveral _ _ ih 
pecuniary legacies in the will mentioned to his relations, and the eh f — 8 85 
reſidue of & all his real and perſonal eſtate he gave to the reſpon- S. C. 2. Eq. Abr. 
dents William Conſtable and Thomas Radcliffe, to Robert Hewit 508. 592. 620. 
and Das iel Hickman, and to their heirs and aſſigns for ever. On 77* 
the firſt day of April 1709, the faid Roper added a codicil to his 8 Ser. 
will, and thereby gave the ſeveral further legacies therein men- 8. N Frm 
tioned, and all the remainder, whether in lands or perſonal eſtate, 267. EE: 
he gave to his executors, the reſpondents Radcliffe and Conſtable, 4 [ 2 21 ] 

3 


and ſoon after died. 


THE RESPONDENTS Thomas Radcliffe and William Conſtable 
brought their bill in chancery againſt the appellant, and alſo againſt 
the ſaid Hickman, Hewit, Snow and others, to have the truſt- 
eſtate ſold, and for an account of profits, and after the debts and 
legacies paid, to have the ſurplus money ariſing by fale, equally 
divided between the reſpondents, according to the codicil. | 
1 | Tae — 


— 
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Rr THE APPELLANT put in his anſwer, inſiſting that he was heir 

22 at law to the teſtator, and intitled to all ſuch real eſtate as was un. 

— diſpoſed of by him; and that the reſpondents Radcliffe and Can. 

fable are, and at the time of the teſtator's deceaſe were papifts, and 

as ſuch, the appellant was adviſed, that by virtue of an act in 

11. & 12. Will. 3. made for the preventing the growth of po- 

pery (a), the reſpondents were rendered “ incapable of purchaſing 

& in their own names, or the names of any other perſons, to their 

<« uſe, or in truſt for them, any manors, lands, profits out of lands, 

cc tenements, rents, terms or hereditaments, and that all and fn. 

« oulareſtates, terms, and any other intereſts or profits whatſoever 

ce out of lands, to be made, ſuffered, or done, to or for the uſe or 

« behoof of any ſuch perſon or perſons, or upon any truſt or con- 

tc fidence, mediately or immediately, to or for the benefit or relief 

& of any ſuch perſon or perſons, ſhall be utterly void, &c.” and 

that all intereſts or profits made out of lands to the ule of the re- 
ſpondents were void. | 


* And the appellant being heir at law, and a proteſtant, claimed 
the benefit of the ſaid eſtate, and inſiſted that he was intitled to the 
faid Jobn Roper”s real eſtate not ſufficiently deviſed or conveyed 
by him, ſubject to ſuch incumbrances as he bona fide had charged 
thereon, and by law was capable of doing, and demanded the judg- 
ment of the Court, Whether he ſhould be decreed to join in the 
fale. . | Fw | 


Robert Hewit and Daniel Hickman inſiſted by their anſwer, 
that the real eſtate deviſed by the ſaid will ought to be conſidered, 
as to the remaining part of the teſtator's lands, after = ſufficient 
part fold for the payment of debts and legacies, as land, and notas 
perſonal eſtate; and that ſo much only ought to be ſold as would 
be ſufficient to pay the debts; and in cafe the reſpondents were 
incapable of taking, then the ſaid Hewrt and Hickman, the pro- 
teſtant executors, claimed the eſtate, as being the only deviſees ca- 
pable to take the fame ; and inſiſted, that the codicil, with re- 

| ference to the deviſe of the remainder of the teſtator's lands, did 
not controul the deviſe thereof, mentioned in the will; for that, if 
the reſpondents were incapable to take the lands as purchaſers by 
the deviſe, they were to be efteemed as perſons not in eſſe; and 
that the Coccil in ſuch caſe, as to the deviſe of the ſaid lands, was 


void in law. | | 
HarcovukT, Lord Chancellor, at the prefling inſtance of the 
appellant's Counſel, called in to his aſſiſtance PaRK ER, Chief Juſ- 


tice of the court of king's bench; Chief Fuſtice TREVOR of the 
court of common pleas; PoWELL, Fudge of the court of king's 
bench; and Sik Joan TREVOR, Maſter of the Rolls. | 
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And a caſe was made by conſent, conſiſting of three queries: 


(] But ſee the ſtatute 18. Gee, 3. c. 60. 
| | FigsT, 
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Faſter Term, 13. Queen Anne, In D. P. 1 


FIRST, Whether a papiſt can convey his land by deed to truſtees, Rovzn 
to be ſold for the payment of debts and legacies, the ſurplus of the * 2 
money to go to papiſts ? | 


SECONDLY, Whether he may do this by will? 


* THIRDLY, Whether a papiſt is diſabled by this act of par- * [ 233 1 
Lament from taking land by deviſe ? 


Upon argument before the Lord Chancellor and theſe Judges, 
IT WAS RESOLVED by the conſent of all but PARKER, Chief 
Juſtice, that the deviſe of the ſurplus- money & after debts and le- 
gacies paid to the reſpondents Conſtable and Radcliffe, was a good 
deviſe, notwithſtanding the ſaid ftatute for diſabling papiſts from 
urchaſing lands; the ſurplus-money being a perſonal intereſt in 
them, and therefore not made void, either by the words or by the 
intention of that act. | 
As to Hewit and Hickman (who had brought their croſs- bill) 
they were diſmiſſed without coſts; THE CouRT being of opinion, 
that the codicil, whereby the teſtator gives his remainder, whether 
in lands or perſonal eſtate, to the reſpondents Radcliffe and Con- 
- fiable, was a revocation of the deviſe in his will, of the reſidue of 
his perſonal and real eftate, to Cenſtabie, Radchffe, Hewit, and 
Hickman ; even ſuppoſing the perſons named in tne codicil were 
diſabled by the act. | 
From this decree an appeal was brought in THE HOUSE OF 
LORDS. , 


| It was argued for the appellant by Six Josten JEKYLL and 
Mx. LECHMERE, and for the reſpondents by SIR ROBERT RaY- 


MOND, Solicitor General, and Serjeant PRATT, 


VN. B. The latter part of the decree, as to the revocation, was 
not controverted in the houfe of lords, but approved of by the 
Counſel of both ſides, as good law. . 


THE THIRD QUESTION was ſpoken to firſt, viz. Whether by 
this act of parliament, a papiſt was not excluded from taking land 
by deviſe ? . | | 
Ir was INSISTED fer the appellant that he was; for otherwiſe A papiſt inca- 
the intent of the act would be quite overthrown, which was moſt Pale of taking 
certainly to prevent papiſts from making new acquiſitions. * And OS. 
it is abſurd to imagine that the law-makers ſhould reſtrain papiſts *|[ 234 ] 
from purchaſing eſtates, when they are to pay a valuable con- 
ſideration; and leave it free for them to take land by deviſe, where 
they are to pay nothing for it. There is no one word in the law, 
of a more determined and fixed ſignification than © purchaſe ;*” 
for it will not be controverted, but that the word * purchaſe” 
ſtands by law oppoſed to deſcent ; and whoever does not come to 
land by deſcent, is, in the language of the law, ſaid to take by pur- 
chaſe. Legiſlators are preſumed to ſpeak the language of the law. 


Vol. X. O 1 


Eaſter Term, 13. Queen Anne, In D. P. 


Roxxx They certainly who make laws, muſt know what the legal import 
> 8 of words is; and therefore acts of parliament ate to be underſtood 

in a legal ſenſe, unleſs the ſubject matter of the act apparently 
8. Mod. 177. hinders it. So in the Statute Mortmain, it has been held, that 
Og Is the clauſe whereby a licence is given to purchaſe lands, in- 


cludes taking by deviſe. 


0:77" ages THE OTHER TWO QUESTIONS were ftefolved into one, viz: 
ment of debe Whether the intereſt that was given by the will and codicil, was 
andlegacies.fur. ſuch an intereſt as a papiſt was reſtrained by the act from taking? 
plus to a papiit, For to ftate the caſe, whether a papiſt be incapacitated by the act 
this ſurplus is in to take the overplus, is to narrow it too much. The diſability is 
nature of agen to be conſidered as it ſtands at the time of the death of the teſtator, 
—— ant and not at a future time, biz. the ſale of the land. That the act 
11. & 12. Vll. 3. of parliament deſigned to prevent papiſts from taking equitable 

intereſts, as well as legal ones, is fo very plain from the words of 
the act, that it can admit of no diſpute. And, indeed, unleſs the 
act of parliament had done this, it had done nothing at all, ſince 
the uſe of truſts is become ſo general and univerſal; and there is 
135 ] as ſure a * remedy for 2 breach of truſt in chancery, as for any 
legal right in a court of law. It is objected, that the end of the 
act of parliament is plainly to oblige papiſts to turn their real eſtate 
into perſonal ; and therefote here being a proviſion for the ſale of 
the land, by poſitive words in the deed of truſt, the end of the law 
is ſatisfied: the anfwer is, that if the meaning of the act is to be 
diſcovered from the words of it, it means this and more, v2. 
that Roman Catholicks ſhould have no handle, no influence over, 
or intereit in the eſtate, fo much as for an hour. For all this de- 
cree, the eſtate may be continued on, and the land never fold; 
and until the land is fold, the profits of the land belong to Radchfe, 
If any advances have in fact been made towards a fale, this may be 
whelly owing to the diſturbance this ſuit has given them. Who 
is there that will diſturb them in the enjoyment of the land, and 
inforce this part of the decree that relates to the ſale? ſince no- 
thing can be got by it, but only obliging a papiſt to turn a real 
eitate into a perſonal one. There is a cafe now depending in the 
court of chancery, whercin the conveyance is ſettled according to 
this precedent, with this variation only, that the truſtees are there 
impowered to {cl} whenever they think convenient. Fane v. 
Fletcher. Poſitive directions to truſtecs to ſell, do not oblige them 
to ſell; and they are never blamed by. a court of equity for not 
ſelling, as long as cuz que truſt enjoys the profits, and as long as 
his intereſt does not require a ſale. Radcliffe, according to the 
decree, is in effect to have the profits even before ſale; for ſince 
they are to be applied to the payment of debts, the re//duum will 
[ 236 J conſequently be the larger. * Hereditament”” is one of the words 
Hereditament, Of the act; and this imports any thing that is defcendible from an- 
what, ceſtor to heir. In the Earl of Meath's Caſe, 1692, that went up 
9. Mod. 189. to the houſe of lords, a daughter being to have ſuch an intereſt as 
| money ariſing from the fale of land, it was eſteemed ſuch an _ 
5 | | ip 
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ſhip as would give her the ſame privilege that an heir had. If 
ſuch an interpretation be offered to be put upon an act of parlia- 
ment, made pro bono publico, as will make the act void, that is 
reaſon enough to _ it. If it be objected, that the church was 


by the Statute De Religiefis diſabled from taking lands by any 
manner of conveyance, and theretipon this evaſion was found out, 
and ſuffered to ks place, viz. the church brought their action for 
ſuch land as they had a mind to purchaſe, and judgment was ſuf- 


nern 
again 


Raberirrs. 


fered to go by default, and this was held unanimouſly to be out of 2- laſt. 458. 


the ſtatute; and yet this an act made pro bono publico, and the in- 
tent of it as plainly eluded, as here it can poſſibly be ; the anſwer 
is, that this reſolution ſtood upon a particular maxim of law, v1z, 

udicium redditur in invitum, and therefore the law will never 
preſume a fraud; but no judgment in the preſent caſe. If it be 


{aid, that by this means a papiſt will be incapacitated to pay his 


debts; the anſwer is, that we are not bound to account for all ae- 
cidents that may poſhbly happen. Suppoſe the will out of thecaſe, 
and that it had ſtood intirely upon the deed of truſt, Muſt not the 
truſt have attended the inhetitance ? Would not Ar. Roper's 
widow have had a claim to dower out of it ? or, Would not there, 
mutatis mutandis, have been a tenant by courteſy out of ſuch an 
eſtate ? If this be ſo, then undoubtedly it is a real eſtate ; for it is 
the courſe of ſucceſſion, and the law of deſcent, that is the * true 
characteriſtic of, and which conſtitutes the proper difference be- 
tween real and perſonal eſtates. This is ſo true, that an annuity is 
the only perſonal intereſt, that can be thought of, which is deſcendi- 
ble to the heir. Nor is there anything in the will to turn this into 
a perſonal intereſt. On the contrary, we find the teſtator himſelf 


in his will (which ſhews what he thought of it) calling it real 


eſtate. Nor was this an expreſſion that fell from him by chance; 
for though it is indeed true, that in the codicil he varies his ex- 
preſſion, yet he makes uſe of one that does more emphatically im- 
port the ſame thing, viz. land; his words are, * and all the re- 
« mainder, whether in lands or in perſonal. eſtate.” That the 
death of the teſtator is the only proper time to conſider, whether 
this interelt was a real or perſonal one, appears plainly from hence, 
that this will would not be a diſpoſition of it, unleſs atteſted with 


three witneſſes, and duly executed according to the ftatute of 


*[237] 


Frauds and Perjuries. A deviſee ſtands in the place of the teſta- 


tor, and cannot take any other eſtate than what it was at the time 
the will took place, viz. the death of the teſtator. Upon the 
death of the reſpondents, ſuppoſing them capable, the r2fiduum 
would go to their heirs. If Jand be conveyed to truſtees, to be 
ſold for the payment of debts, remainder to their heirs, is not this 
remainder the very reverſion and eſtate ? The addition of the power 
to ſell makes no alteration in the intereft ; it does not imply a ne- 
ceſſity to ſell, but only a power to do it upon occaſion. I he ſell- 
1ng, or not ſelling, remains intirely in the power of the truſtees, 
and the ce/tuy que truſt, The heir can compel a conveyance in 

chancery upon payment of the debts ; nay, he may determine what 


O © part 


tes; Wage rm, 13. Queen Anne, In b. r. 


RoyzR part of the land the truſtees. ſhall ſell. * Upon the whole, this 
— +» Plainly appears to be ſuch an intereſt as carries along with it all 
. the authority, power, and influence of the land, which the act 
moſt certainly deſigned to prevent. If land be appointed to be 
ſold for the payment of debts, the heir is intitled to the ſurplus- 
money, though no directions about it. If a mortgagee ſell, the 
ſurplus- money is to be anſwered to the heir at law, and not to 
the executor. This is an eſtate deviſed for the behoof and benefit 
of a Roman Catholick ; becauſe he is to have the ſurplus, the quan- 
tum iS not material. Land in its own nature, means land between 
proteſtants ; but it muſt de perfonal eſtate only to elude the act. At 
the inſtant the teſtator died the right accrued, and therefore the in- 
capacity muſt then attach, and likewiſe the intereſt then veſted in 
Mr. Roper; and the turning it afterwards into money will not 
deveſt an intereſt already veſted in the heir at law, To interpret 
a law ſo that the letter ſhall remain but the end be defeated, is in 
effect to aſſume a legiſlative power. Every Roman Catholick will 
be inſtructed in an eaſy way how to elude and fruſtrate this act of 
parliament. It is but contracting a debt, or giving a legacy; it 
may be done by deed as well as by will; for if this ſurplus be to be 
conſidered as perſonal intereſt, they are not diſabled from convey- 
ing a perſonal intereſt, They may convey without conſideration, 
if they conceal it; nay it cannot be diſcovered, for a bill would 
not lie in equity for this purpoſe, becaule the diſcovery would in- 
duce a forfeiture. Poo = 


ARGUMENT for the reſpondents. The word © purchaſe,” in 
the vulgar and common acceptation of it, does not import deviſe. 
| The word © purchaſe” is, in Zittleton's Tenures, defined to be 
1 239 ] © the poſleffion * of land that a man comes to by his own a& ;” a 


C 


definition not applicable to deviſe. Papiſts may come to land by 
deſcent notwithſtanding this act, and therefore why not by deviſe z 
unleſs the legiſlators thought fit to prevent it. There are two 
rules to be obſerved in the interpretation of ſtatutes. Firſt, ſuctt 
an interpretation muſt be made as will ſupport the intention of the 
act. Secondly, Such an interpretation muſt be made as will make 
the whole conſiſtent with itſelf. The general intention of this 
act was by gentle and eaſy methods to bring papiſts to conformity, 
and to prevent the increaſe of their landed intereſt ; and there- 
fore the firit clauſe expreſsly provides, that the incapacity of the 
anceſtor: ſhall not deſcend upon his poſterity ; and whenſoever 
the perſon diſabled conforms, the diſability is gone. If an heir be 
under the age of eighteen at the time of the deſcent, he is diſabled 
by the act from taking the eſtate, unleſs within ſuch a time he 
conform, &c. whereas a perſon over that age may take by de- 
ſcent or deviſe, without any reſtriction at all; the reaſon of which 
difference was poſſibly this: The legiſlators looked upon perſons 
under the age of eighteen to be ſo young that they were capable 
of any impreffion, and might be eaſily made proteſtants; whereas 
from that age and onwards, they would be fo riveted _— 


Eaſter Term, 13. Queen Anne, In D. P. 


as next to an impoſſibility. Now if the word “ purchaſe” in the 
latter clauſe, be extended to take in deviſe, the latter clauſe will 
in many reſpects be repugnant and contradictory to the former. 
For whereas by the former clauſe, a perſon under the age of eigh- 
teen, on the twenty-ninth of September. 1700, may take by deviſe, 
if within fix months after he attains that age he takes the oaths, 
&c. the latter clauſe * thus interpreted makes ſuch a perfon ab- 
ſolutely incapable, By the former clauſe, though ſuch perſon 
ſhould not within fix months, &c. yet whenever he does conform, 
the incapacity 1s removed, and the deviſe ſhall take place ; whereas 
by che latter thus expounded, he ſhall not. The word “ purchaſe” 
therefore cannot be interpreted to include deviſe, without making 
the act contradict itſelf. The word “ ſuch” is tied down to “ pur- 
« chaſe,” and penal laws are never extended. A thing that is to 
be done muſt be looked upon as done. It is in the power of the 
truſtees, immediately upon the death of the deviſor, to ſell the land. 
As to the objection, that it appeared from the decree that the pro- 
fits of the land, until ſale, did in effect go to Radcliffe, ſince the 
application of them to the diſcharge of the debts mult increaſe the 


ſurplus; it may be anſwered, that the ſurplus would be more in- 


creaſed by having the land fold immediately, the intereſt of the 
money ariſing from the ſale much exceeding the profits of the 
land. Though a court of equity will, at the defire of the heir, or 
reſiduary legatee, decree them the land, yet it will not do this in 

ſpite of their teeth. Such a ſurplus is liable to pay debts upon 
{imple contract, which land is not. If this ſurplus be perfonal eſtate 


in itſelf, the word © real” in the will, cannot alter or change the na- 


ture of the eſtate. There is no difference, whether the moneyariſes 
from the ſale of land, or any other way, as long as it is money. 
The ſurplus of the money ariſing from the ſale of the land, is what 
is deviſed, and what the reſpondents have by thetr bill demanded 
as ſoon as they could. * The election that a court of equity gives 
the heir, or reſiduary legatee, to have either the money or land, is 
a conſequence of his being intitled to the ſurplus- money; and 
therefore to what purpoſe can it ſerve for the land to be ſold, if he 
will take upon him the diſcharge of debts and legacies, and deſire 
to have the land? Now therefore, ſince a court of equity gives this 


election in favour of the heir or reſiduary legatee, it is ſtrange to 


ſuppoſe, that in the preſent caſe a court of equity ſhould take this 
election away, and refuſe to decree him the money, when by his 
| bill he defires it; only becauſe, by act of parliament, he is inca- 
pacitated to take the land. | — 


As to the objection, that at the time of the conveyance it is 


real eſtate; it may be anſwered, that the reaſon why the land, if 


not ſold before the death of the anceſtor, ſhall deſcend to the heir 
at law, or paſs to the reſiduary legatee, is, becauſe it is at his 
election to chooſe either land or money; but here the heir, or re- 
ſiduary legatee, had no ſuch election, which alters the caſe, The 
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firmed in their prejudices, that their converſion muſt be eſteemed | 
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Chancer ry could not have decreed a papiſt the land though he had 
deſired it; ſhould it have done ſo, the decree would have been 


yoid. 


As to the objectian, that the land may not be fold, the akin; 
is, that the truſtees by not felling will be guilty of a breach of 
truſt; and as a breach of truſt is never to be preſumed, that cannot 
authorize 2 different interpretation. By © profits out of lands,“ 
muſt be underſtood continuing profits, and not money ariſing from 


ſale. 


IT wAS REPLIED for the appellant, that the 88 8 
their bill in equity very ſpeedily, and claiming this as perſonal eſtate, 
is not at all to the purpoſe; for they were not obliged to have 
done it at all. As to the definition of the word « purchaſe,” it 
will extend to deviſe, for to that the agreement of the deviſee is 
neceſſary, which is an act. Co. Lit. 10. a. ſpeaking of the ſeveral 
conveyances of purchaſes, uſes the word in our ſenſe. As to 
what was faid, that to include © deviſe“ꝰ under the word © purchaſe” 
in the latter clauſe, would make one part of the act of parliament 
contradict the other, it may be anſwered, No; for a general ſub- 
ſequent clauſe may be reſtrained by a precedent one. Tbe rule 

that penal laws are not to be interpreted by equity, holds in caſes 
of laws that are penal upon particular perſons, but not where laws 
are made for the public g good, and the peace and blety of the realm; 


which is the caſe here. ; 
As for the objection framed from the Statute De Religigſis, the 


true anſwer is, that the power of the church was ſo very great in 
thoſe days, as might probably have an influence upon the proceed- 


_ ings of WESTMINSTER-HALL ; but it is to be hoped now, that 


there will be no partiality in favour of papiſts, and in prejudice of 
a proteſtant heir. Property will be yery precarious, -if a court of 
chancery can at pleaſure call a rea] eſtate a perſonal one, or a per. 
ſonal a real one. 


Tut Jo pos being ſummoned to n and give their opinions, 
were divided, fix againſt five ; fix for reverſing, and five for af- 
firming the decree. Had LorD T'REvoR been there, and ſtuck 
to his former opinion, there had been fix againſt fix, 


. 


THE DECREE was reverſed by a great majority of the Peers ( a). 


ptr cle 
(s) Ser the 7 of Sch V, Erringron, 2. Peer. Wis. 361. 


TRINITY 


TRINITY 1 
The Thirteenth of Queen Anne, 


IN 


The Queen's Bench. 


Sir Thomas Parker, Kut. Chief Fuſtice. 

Sir Lyttleton Powys, Kut. 1 

Sir Robert Eyre, Kt. Juſtices. 
dir Thomas Powys, Kut. | 

Sir Edward Northey, Kut. Attorney General, 
Sir Robert Raymond, Kut. Solicitor General, 


| [2431 
* Miles againſt Williams. Caſe 122, 


£ EBT upon ronD was brought againſt the defendant and A bond given by 
1 his wife: They pleaded in bar, that the bond was entered the wife dum ſela 


into by the wife dum ſola; that a commiſſion of bank- i* diicharged by 
4 the bankruptcy 


ruptey iſſued out againſt the huſband, who in all points conformed her hubandg: 
himſelf to the ſtatute 4. Ann. c. 17. ſ. 7. and fo both defendants ere 2 _—_ 
ay, quad vigore of the ſtatute 4. Ann. c. 17. ſ. 7. and other ſtatutes, rupteybe piead- 
he became a bankrupt, per quod the debt was diſcharged 3 et hoc ed to an action 


parati ſunt verificare. againſt them on 


| | ſuch bond, the 
To this plea the plaintiff demurs ſpecially : becauſe a bandentered Plea muſt con- 
be” 5 | 33 8 clude to t. 
into by the wife dum ſola fuit, iS not diſcharged by the bankruptcy country, and ot 
of the huſband ;z and becauſe they ought to have concluded their with a ie 
plea to the country. | tion, or it wil. be 
s . 8 i | : bad on a feciad 
* PARKER, Chief Fuſtice, delivered the reſolution of the Court, ate. 
that ſuch a debt was a debt within the ſtatute 4. Hun. c. 17. l. 7. S. g. a, 
and conſequently that it was diſcharged by the bangruptcy of tae 8. C. 1. Pe, 
buſband. The words of the ſtatute are, © ihall be diſcnarged from Was. 24;. 

« all debts by him, her, or them due and owing at the time that he, 5. C. Gilb. 31s. 
& ſhe, or they did become bankrupt,” The queſtion therefore wil # [ 244 ] 
be, Whether this be a debt due and owing at the time of the bank- + 

| SE. ruptey 2 
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Mizzs ruptcy? It has been argued by the bar, and very reaſonably, that 
againſt if debts due to the bankrupt's wife are aſſignable by the commiſ- 
Wirriaus. ſioners, then it is reaſonable that debts owing by the bank upt's 
wife ſhould be diſcharged by the bankruptcy. Now in a. to 
know whether a debt due to the wife of the bankrupt be aſſignable, 
the intention of the ſtatute 13. Eliz. c. 7. and 1. Fac. c. 15. 
muſt be conſidered. By the 1. Fac. I. c. 15. which is explanatory 
of that of 1 3. Eliz. c. 7. it is provided, “ that the commiſſioners 
&« ſhall have power to grant and aflign, or otherwiſe to order or 
« diſpoſe all debts due or to be due, to and for the benefit of the 
« bankrupt, by what perſon or perſons ſoever, or in what manner 
« and form foever, to the uſe of the creditors, &c. and that the 
ce faid affignment or diſpoſition, &c. ſha}! to veſt the property, &e. 
« in the aflignees as fully, &c. as if the ſaid bill, bond, &c. where- 
cc upon the ſaid debts ſhall ariſe and grow, had been made to, or with, 
cor for the aſſignees. Now the intention of this act of parliament 
is plainly this, that the bankrupt being not thought a proper perſon 
to be intruſted with the management of his own eſtate, for fear he 
ſhould defraud his creditors, the act puts the commiſſioners in the 
| place and ſtead of the bankrupt, and conſequently whatever eſtate 
| J 245 ] the huſband can turn into money, in order to pay * his debts, the 
| | ſame is aſſignable by the commiſhoners. The beſt way of inter- 
preting ſtatutes, is by the rules of common law in like caſes, 
"Thus tne ſtatute De Donis, which ſays, © that a fine levied of en- 
« tailed lands ſhall be zpſe jure nullus, has been interpreted (a) 
not to make a nullity, but a diſcontinuance ; becauſe at the com- 
mon law, if a biſhop ſeiſed in right of his church, or a huſband of 
his wife, had aliened by fine, &c. it was but a diſcontinuance, If 
a bond be entered into to two, and one grants the bond to the 
king, the king may ſue alone (b). It is the conſtant practice in 
outlawry to ſeize all the debts due to tae wife, and yet the words of 
the writ © bona et catalla terras et tenementa of the perſon out- 
c lawed, are rather weaker than the words of the ſtatute. The 
caſe of Breadman v. Coales (c) is a ſtrong caſe; for it proves that 
the huſband may aſfizn a debt due to his wife, by.the conimon 
law; and that ne was not reſtrained by the ſtatute 7. Fac. I. c. 15. 
< becauſe,” ſays the book, it was the huſband's own debt,” 
which brings it within the very words of the fourth of the Queen. 
It is certainly a very equitable interpretation, that whatever may 
be applied by the bankrupt to the payment of debts, may be aſſign- 
able by the commiſſioners. The contrary opinion, that it is not 
aſſignable, promotes no good end in the world. To the objection, 
that the ſtatute does not extend to debts due to the bankrupt as 
adminiſtrator or executor, it may be anſwered, that it is nothing to 
the purpoſe, for he has no intereſt in thoſe debts to his own ule, 
[246] and when he recovers them they are aſſets, &c. * But it is ob- 
jected, that this ſtatute extends not to debts due to him and ano- 


(a) 3. Co. 85. (c) Hob. 253. 
(5) Vear-Bock 2 1. Hen. 7. fo. 19. - 


ther 


Trinity Term, 1 3. Queen Anne, In B. R. 


mer; and for this purpoſe 1. Levinx, 17. is quoted. To this I 
anſwer, that there is no judgment in that caſe, and that I doubt 
whether it be certain, that the whole debt is not veſted in the 
crown, upon the outlawry of one, where there are two obligees. 
That a debt due from the bankrupt and another is within the act, 
appears from the ſtatute 10. Ann. c. 5. a declaratory law: but this 

is his debt, as he is one with his wife. Another objection has been 
taken, that this debt ſhall ſurvive to the wife if the huſband die 
before he recover it, and this conſtruction will deprive her of this 
contingency ; but the anſwer is, that the huſband might by his re- 
leaſe have diſcharged this debt; now this is a diſcharge of the le- 
gillature, applied in eaſe of his debts. The aſſignee has the ſame 
| remedy to recover it, that the bankrupt himſelf had. If a note be 
payable to a feme ole, or order, and ſhe afterwards marries, her 
huſband is the proper perſon to indorſe this note. Now, that this 
debt due from the wife 1s diſcharged by the bankruptcy, ſeems to 
me to be clearer than that a debt to the wife ſhould be aſſignable, 
&c, for this conſtruction makes for the benefit and intereſt of the 
bankrupt, the creditors, and the wife. As to the bankrupt, nothing 
can be harder than that he ſhould be {tripped of every thing, forced 
upon oath, and at the peril of felony, to make a full diſcovery, and 
yet aſter all, not to be diſcharged. It is the intention of the capias, 
only, that the love of liberty ſhould oblige to a full diſcovery. 
* The diſcharge of the bankrupt ſtands upon this reaſon, that he 
is tripped of every thing that ſhould enable him to pay. This rea- 
ſon holds equally to all the debts for which he may be ſued. This 
expoſition is better likewiſe for the creditors ; for if this debt be diſ- 
charged, then is a creditor of the wife a creditor within the ſtatute, 

and to come in for an equal proportion; which is far more eligible 
than an action, which is good for nothing unleſs the wife ſurvive, and 
perhaps not then neither. As to the wife, that this expoſition is 


beneficial to her, is ſo plain, that it has been urged as an objection 


that it will be too beneficial. Whether this be a temporary diſ- 
charge during the coverture, or a perpetual one, is not now a 
queſtion ; but I am inclined to think it a perpetual one: nor is 
this unreaſonable, for the law looks upon the debt as paid, fince 
the creditor is let into the common fund. As to the objection, 
that this may be a fortune to a woman ; it is very reaſonable, that 
ſhe ſhould ſhare in the advantages as well as diſadvantages of the 
bankruptcy. If a ſuppoſition be made, that a woman may, pre- 
cedent to her marriage, put her eſtate into the hands of truſtees, 
for her ſeparate maintenance, and fo her debts will be diſcharged 
by the bankruptcy, and her eſtate out of the reach of the creditors ; 
the anſwer is, No; for I am of opinion that ſuch a ſettlement or 


conveyance, guoad the creditors, thall be deemed void and frau- 


dulent. As to the objection, that this diſcharge is a perſonal pri- 
Vilege, and therefore not communicable to the wife, the anſwer is, 
that her diſcharge is neceſſarily conſequential upon his (a). 


See Boſyil v. Brander, 1. Peer. Wms. 460. Saddlington v. Kinſman, 1. Bro. 
THE 


(a) 
C. C. 44. : 


Mi zs ; 
againſt 
Wir bias. 
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Mites Trax Court was unanimouſly of opinion, on the ſecond point 

gan that the plea of the defendants in bar was naught * for not con. 

WIrzzaus. cluding to the country; and therefore, this being ſpecially aflione( 
for cauſe of demurrer, Ss | 


JupoGMENT was given for the plaintiff. 


Cafe 123. 1 The Queen againſt Simpſon. 


In an informa- T IS was a conviction of deer-/tealing, before juſtices of the 
tion on a penal |] peace, upon the ſtatute 3. & 4. Vill. & Mary, c. 10. Ca). 


ſtatute, it is fuf- 


cient to laythe The exceptions taken were: | 


2 5 bas Fixsr, That no certain time was laid for the commiſſion of the 


fich a time and Offence, but only that between ſuch a time and ſuch a time the 
fuch a time. defendant did ſteal wnum cer vum. | 


[249 ] * In anſwer it was ſaid, that it had been taken in the caſe of 
The King v. Chandler (5), and there over-ruled ; and that it was 
the conſtant courſe of informations, in the court of exchequer, to 
ſet forth the time in the manner it is here done. | 


An information SECONDLY, That the conviction was behind his back, and with- 
_ ew that gut hearing him. Indeed he was ſummoned, but the act gives no 
3 as manner of authority to proceed by way of ſummons. | 
„ To this exception it was anſwered, that no way of proceeding 
whatſoever was directed by theact ; that therefore the act being ſilent 
in this point, it muſt be left to the diſcretion of the juſtices ; and 
that the way of proceeding by ſummons, was a way very conſonant 
to reaſon and juſtice, inatmuch as it gives the defendant time and 
opportunity to make his defence; that the want of fummons has 
been objected even in cafes upon acts of parliament, that did not 
direct the proceedings to be by way of ſummons ; as in the caſe of 
The Queen v. Peach (e). This was inforced by precedents, where, 
upon this very act of parliament, the proceedings had been by 
ſummons. ' „„ 5 
A furnmons to THIRDEY, The ſummons is infufficient, ſuppoſing the juſtices 
appear at B. is could proceed in that way; for he is ſummoned to appear at 
ſufficient, Bolton, which muſt be underſtood to be @ vill; and then how 
ſhould the defendant know the houſe where the juſtices will be ? 


To this exception taken againſt the ſummons itſelf, y:z. the un- 
certainty of the time and place, when and waere the defendant was 
ſummoned to appear, it was anſwered, that this objection ſup- 

poſes very great abſurdities; as firſt, that the defendant cannot find 
the juſtice cut; ſecondly, that the juſtice ſhould come at an un- 
reaſonable hour, &c. "iN 8 | . 


(a) See 16. Ces. 3. c. 30. and 1. vol. fc) See Rex v. Venables, Ld. Ray. 
Hawk. P. C. 7th edit. page 371 to 382. 1405, Stra. 630. Rex g. Dyer, Salk, 
(e) Ld. Raym. 581, Salk. 378. Sce 181. Boſcawen on Conv. 53 t 57. 
alſo 10. Med. 248. and Boſcawen on 8 
Convictions, 23, 24. | 
+ FounrTHLY, 


— 


Trinity Term, I 3. Queen Anne, In B. R. 


FouRTHLY, It is to appear ſuch a day, but not what time of The ſummons 
| need not ſpecify _ 


- > 5 . 5 
the day. Perhaps the juſtices came at five o'clock in the morn ihe time of dax, 


ing, and the defendant not being there then, was convicted, though 
he came afterwards. 


To this exception it was anſwered, that the return, which 
muſt be taken for true, is an anſwer to the objection. For the 
return is, that the defendant /:cit debitè ſummonitus ad hoc tempus 
it hunc locum, did not appear; ſo that at whatever time or place 


he was convicted, it muſt be now taken for true, that he was 


ſummoned to appear at that time and place. 
What evidence 


FiFTHLY, Though in the information the offence may be ſaid evidence 
to be committed between ſuch a time and ſuch a time, yet the proof ere EAT © 
ought to be certain. Now the oath is no more, than that the de- 3 ? 
fendant did, within ſuch a time and ſuch a time, ſteal wnum cer- 
vum; fo that the time is left as uncertain in the evidence as in the 


information; and then non conflat that the evidence relates to 


the ſame deer; it ſhould have been cervum in informatione prædict. 
mentianat. | | 

„ . . * 0 a o - * N 

As to this objection, viz. want of certainty in the proof, it was 


auſwered, that it was next to impoſſible for the witnels to be abe 
to ſwear to the very * day, and it is not to be intended that there * [ 250 ] 


pere more deer ſtolen than one. 


PARKER, Chief Fuftice. It is more agreeable to the courſe of 
the common law that he ſhould be ſummoned, There is nothing 
in the objection as to the evidence. Time muſt be taken to look 


into the precedents. 


EYRE, Juſtice. As to the objection, that the time ſhould have been 
2t forth with more certainty, than that « between ſucha time and ſuch 
a time, &c.“ that has been ſufficiently ſettled in Chandler's Caſe (a) 
to be well enough. It is true, that the ad hoc tempus et hunc locum 
cannot be confined to a particular hour or place; but then it is 
not to be ſuppoſed but that a magiſtrate will adminiſter juſtice with Sk. 37% 
integrity; and it is the duty of the party ſummoned to attend his 


time and place, In informations and indictments, no judgment 


can be given, unleſs the defendant appears. The defendant may 
indeed have judgment of outlawry paſſed againſt him; but that is 
for his contempt in not appearing. And if the Judges of ſuperior 
courts cannot proceed to judgment, unleſs the defendant appears; 
a fortiori Juſtices of peace cannot. Some acts of parliament in- 
deed give juſtices of peace a power of proceeding upon default : 


but exceptio probat regulam in rebus non exceptis. It ſeems to me 


therefore, that he ſhould have been apprehended by warrant. 
Powys junior. The deſign of the act of parliament is to give 
a ſummary way of proceeding. The defendant has been ſum- 


( Ld Ray. 531, 
0 . | moned, 


Trinity Term, 13. Queen Anne, In B. R. 


3 Tux Quxzzx moned, which ſurely is ſufficient ; for it would be abſurd that ho th 
3 es? ſhall take advantage of his own contempt. | ti 
2 S1zx1PSON, : 1 3 | 
B Adjournatur (a). 1 
4 ; ſl 
YZ (a) This caſe was argued a ſecond lowing PAR KIA, Chief Juſtice, delivered tl 
3 | time in Michaelmas Term 3. Geo. 1. the refolution of the Court, that the con- tl 
F 5 pot. 347. ; and in the Hilary Term fol- viction was good. S. C. poſt. 378. 4 
* Caſe 124. * Cole againſt Hawkins. | | 


If to an affimf/t A SSUMESIT.——The plaintiff declares upon a promiſe the fix. 
on 16 Fan. 1706 teenth of January 1700. The defendant pleads in bar the 
the ſtatute of ſtatute of Limitations. "The plaintiff replies, that the bill was ex- 
Limitations be ibited the twenty-third of January 1713, and that cauſa actioni: 


eaded 3 a re- et : a 
— cation ating accrevit infra ſex annos. Jo this the defendant demurs, 


e e Mx. BRA NTHw Ar for the defendant inſiſted, that this repli- 
and chat the Cation was « departure from his declaration; for though in tran- 
cauſe of action ſitory actions time and place are not material, and the jury may, 
aroſe within fix notwithſtanding the promiſe was at a different time or place, find 
years, A 1 for the plaintiff yes the plaintiff ſhall not be at liberty himſelf to 


on a gene AS 
murrer. vary from or falſify his own record (a). 


S. C. poſt. 343. MR. SALKELD for the plaintiff argued, that a departure was 
S. C Gilb. 279. always a going off from ſomething material, that had been alledged 
S. O. 1. Stra. 21. before; and not from things immaterial, Now in tranſitory ac- 
Sale. 222+ tions, time and place are not material; upon iſſue they are cer- 
3. Stra. 506. ap 5 . , | Is K 
s tainly immaterial. By the common law, time was ſo far material, 
that the time in the declaration muſt not be ſubſequent to the 
bringing of the action. In Pollard s Caſe (b) it is agreed, that if 
treſpaſs be brought againſt two defendants, and one of them die 
ante impetrationem brevis, the action abates, but it is otherwiſe if 
pleaded that one of them died afterwards. 1 he cafe of Lee v. 
| Raynes (c), he ſaid, was miſ-reported ; for he had in his hand 2 
*f 252 ] manuſcript * report of that caſe, of Lord Chief Juſtice KEyLixG, | 
wherein it appeared, that the opinion of the Court in that cafe 
was, that the ſtatute of Limitations does not take away the liberty 
of laying the action at any time; and therefore, if the defendant 
make the time material by pleading the ſtatute, the plaintiff may 
follow him by varying from the time {et forth in the declaration, 
provided it be not a time ſubſequent to the declaration. And this 
caſe is cited to this very purpoſe in 1. Keble, 799. In the caſe of 
ebley v. Palmer (d), a difference is taken between debt on bond 
and treſpaſs; in action of debt upon bond, the plaintiff ſhall not in 
his replication vary from the date of his bond in his declaration; 
but in treſpaſs, the plaintiff may vary from the day if the defen- 
dant neceſſitates him. | | | . 
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(a) Year-Book 5. Her. 7. pl. 28. (% Plowd. go. 
Beck of Aſſizes, 22. pl. 86. Cro. Car. (e) Ray. 86. 1. Lev. 110. 
z2a8. Co. Jac. 364. 3. Lev. 348. (4) Michaelmas Term, 7. Vill. 3. in 
Tyler v. Wall, Raym. 86. „„ . 
| PARKER, 


Trinity Term, 13. Queen Anne, In B. R. 


ParRKER, Chief Fuſtice. Time is material, if ſubſequent to Cor x 
the declaration; time is material, if the defendant anſwer to the 3 | 
time; time is material upon the ſtatute of Limitations. As the "TEIN 
matter ſtands upon the pleading, the plaintiff in his replication 
ſhews, that his bill was exhibited ſeven years after the cauſe of ac- 
tion. Now this being a genera] demurrer, it ſtands by virtue of 
the ſtatute for the amendment of the law (a), as if there had been 
a verdict ; ſo that it muſt be conſidered, whether this be a matter 
of form or ſubſtance. | | 

Powys ſenior, Fuſtice. Time here is material upon the ſtatute 
of Limitations : not probable to lay it in the declaration ſo many 
years ago, unleſs the fact was fo: moſt commonly, people lay their 
cauſe of action at a later time than it really was. | 


Powys junior, Fuſtice. In tranſitory actions time and place 
muſt be laid for form's ſake, as to the defendant and * jury; for the * [ 253 ] 
juryare not bound by it, and the defendant cannot traverſe it with- 
out a ſpecial juſtification. The plaintiff indeed in his replication 
has verified the plea of the defendant. He has now fixed both the 
boundaries; in his declaration he has ſhewn the time of the cauſe 
of his action, in his replication the time when his bill was exhi- 
bited. And yet if inſtead of a demurrer iſſue had been joined, 
the jury might have found for the plaintiff, if in fact his cauſe of 
action was within ſix years. It is to be conſidered therefore, upon 
the ſtatute for the amendment of the law, whether this not being 

a ſpecial demurrer, the fault in the pleading is not now cured. 


 PaRKER, Chief Fuftice. This may be conſidered likewiſe, that 
notwithſtanding that ſtatute, it does not follow that judgment muſt 
upon this general demurrer be given for the plaintiff, becauſe upon 

a verdict for the plaintiff it would have been ſo; and that for this 
reaſon, becauſe upon a verdict for the plaintiff a new fact is laid 
before the Court, vzz. that the cauſe of action did ariſe within fix 


years. „ | | 
Adjournatur (S). 


(a) 4. Ann. c. 16. | ment was given for the plaintiff. Poſt. 
(5) In Hilary Term, 3. Geo. 1. judg- 348. 


Walter ggainſt Laughton. | Caſe 125, 


HIS was an action gui tam; and the objection was, that the A declaration on 
concluſion was © et inde producit ſeftam” (a) generally; and a penal ſtatute 
not & tam pro domina regina, quam pro ſeipſo . F 3 | 
i | : inde, Sc. 
Bur ir WAS RESOLVED that this muſt be ſo underſtood; and be intended ram 
precedents being both ways, fro, Sc. 


Judgment reſpondeas ouſter was awarded. 8 


(a) Anciently, 6 inde preducit ſeam,” ſect. 9, 10, 11, 5. Ed. 3. 171. 
was producing witneſſes. 17. £dev. 3. 48. 10. Edv. 2. 291.—Nor z to the former 


Fleta, lib. 2. cap. 62. ſect. 2. cap. 63. edition. 3 
| Johnſon 


254“ Trinity Term, 13. Queen Anne, In B. R. 


Caſe 126. * Johnſon againſt Gardiner. 
If an executor TH was A WRIT OF ERROR out of the court of common 
promiſe to pay a pleas. | ; 
debt of the teſ- | X 


tator's at afu- FOR PLAINTIFF IN ERROR f tas inſifted, 


ture time, in Fresr, That the declaration was naught, becauſe it was an 
„ yr action brought againſt the defendant, as executor, upon a promiſe 
be ſued for it as made by the executor p mortem te/fatoris, viz. that whereas the 
executor, the teftator was indebted to the plaintiff in March for goods fold and 
Katements as delivered, he promiſed to pay upon the twenty-third of Novemier. 
1 No this promiſe of the executor being founded plainly upon the 
Fr © conſideration of forbearance, made it the contract of the executor; 

and therefore the action ſhould have been brought againſt him in 


his own name. | | > 
IT was REPLIED for the plaintiff in error, that the conſider- 


ation was not the forbearance, but the old debt, the debt of the 


teſtator's ; and that the promiſing to pay it barely upon a future 
day, will not make a new conſideration. | 


To Tmis i was afſwered, that though the defendant is named 

executor, yet it appears by the declaration; that the executor is 
chargeable upon his own contract, and the bare naming him ex- 
ecutor nan nocet. It is always ſuppoſed, where there are promiſes 
of payment upon ſuch confiderations, that the executor has aſſets, 
and therefore it is not neceſſary to aver his having aſſets; for unleſs 
he had, there was no occaſion for ſuch a promiſe (a). 


tta deferdant be SECONDLY, But ſuppoſing the action well brought againſt him 
unproperly 4s executor, then the judgment was wrong; being de ban:s propriis, 


os 


amed : . — 
ma = pa gl inftead of de boni teſlatoris. 


tion, judgment TO THIS it was anſtuered, that upon an gſumpſit by an executor, 


de banis prepris judgment is always de bonis propriis; for it is all one as if the ex- 


is gol. ccutor had given a bond for the money (5). 


Ea L 25 5 ] * SECONDLY, In the cafe of Collins v. Through good (c) judg- 


ment de bonis teſtatoris was given in covenant, though non-repair 
was in the time of the executor. „ 


PARKER, Chief Juſtice. The naming him executor is ſur- 
pluſage; becauſe it appears upon the face of the record, that the 
demand was a demand againſt him upon his own contract. In 
eſfect the forbearance is the conſideration of this promiſe; be- 
cauſe without forbearance no advantage can be taken of this 
promiſe (d). : | | 
And to this opinion the reſt of the Court inclined. 


Sed adjournatur. 


fa) Cro. Jac. 602. 613. And ſee of his executor, cannot be ſeized in ex- 
Pearſen v. Henry, 5. Term Rep. 6. that ecuticn cf a judgment againſt the execu- 
a rromiſe by an executer, if he has no tor in his own right. Farr v. Newman, 
aſſets, is rudum patctum. 4. Term Rep. 621. 
{6) 9. Co. 93. Cro. Eliz. 91. 406. — (c) Hob. 188. | 
Pur the goods of the teſtator in the hands (d) Yard v. Eltard, 3 
| | | arker 


Trinity Term, 13. Queen Anne, In B. R. 


Parker againſt Crook. Caſe 127. 


THIS was an action of covenant upon a deed indented. It was An action lies 

objected to the declaration, that the defendant is ſaid in the on 2 deed dated 
declaration to continue at « Fort St. George in Indibus Oriental: - 3 17 
« hus;ꝰ and upon oyer of the deed, it bears date at Fort St. George; dier; but in the 


and therefore the Court, as was pretended, had no juriſdiction (a). declaration a 
| in England 


PARKER, Chief Fuftice, An action will lie in England upon a — be laid as 
deed dated in foreign parts, or elfe the party can have no remedy ; 4 ven. 
but then in the declaration a place in England mutt be alledged pro g 659, 660. 
forma {b). Generally ſpeaking, the deed, upon the oyer of it, muſt 
be conſiſtent with the declaration; but in theſe cafes, propter ne- 
ceſſitatem, if the inconſiſtency be as little as poſſible, it is not to be 
regarded; as here the contract being of a voyage to be performed 
from Fort St. George to Great Britain, imports that Fore St. 
Gerge is different from Great Britain. | 


Afterwards in Hilary Term, the plaintiff had his judgment, 
notwithſtanding this objection (c). | 


(a) Latch, 4. Lutw. 90. place called Felland in Lincolnſhire ; and 
(5) See the cafe of Fabrigas v. Moſtyn, there may be a Fore St. George in the pa- 
Cowp. 161, riſh of Sr. Martin's. In the cafe of Ward 


(e) The words © in Indibus. Orien- v. Kedfgrove, W. Jones, 69. the ſame 
« ca/ibus”? do not neceſſarily import the objection taken and over-ruled,-Netz 
place to be out of. Zrgland; there is a ro ſermer editicn. 
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MICHAELMAS TERM. 


The Firſt of George the Firſt, —4 
. OE : < 
The King's Bench. 


Thomas Lord Parker, Kut. Chief Fuſtice. 
Sir Lyttleton Powys, Kut. 

Sir Robert Eyre, Kut. Juſtices. 
Sir John Pratt, Kut. 5 

Sir Edward Northey, Kut. Attorney General. 
Nicholas Lechmere, F/q. Solicitor General. 


| Vincent againſt Atwood. | Caſe 128, 


SCIRE FACIAS was brought againſt bail. The defendant To a fit facias 
A pleaded, that the principal died before the return of the Wainſt bail, if 
capias ad ſatisfaciendum. The plaintiff replied, that the ®* | d. gam 
principal did not die before the return of the capias ad ſatisfacien- of the principal 

dum. The defendant demurred, 45 5 before the return 
of the capias; A 


AGAR, for the defendant, argued, that the replication was naught: RES: 


| Frxsr, Becauſe the plaintiff has not ſet forth that there was any f the Prince 


capias at all ſued out; but only that the principal did not die before beforethe return 


the return of the capias. of the capias is 
70 5 . . „ .. = good upon de- 
* SECONDLY, Becauſe by this replication there is an iſſue formed, murrer. 


wherein the jury muſt at once try matter of law, matter of record, | 
and matter of fact. f 1 8 [ 257 J | 


BRANTHWAITE for the plaintiff. | 


When the defendant pleads, that the principal died before the 
return of the capias, he certainly admits, that there was a capias 
ſued out; and the only thing doubted is the death of the principal, 
&. It is only avi” Po for the plaintiff to anſwer the defendant's 
wha and not to ſet forth that which is admitted by the defendant. 
In 4 Jacias, it is not neceſſary to ſet forth the awarding of a 
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Michaelmas Term, 1. Geo. 1. In B. R. 


vixexxr cap ia: ( 4). The condition of a bond was, that HF. ſhould marry the 
ant daughter of D. before Eaſter; and in debt brought upon this bong: 

it was held (4, that if the defendant pleads that the daughter died 
before Ez zfter, it is enough for the plaintiff to ſay in his replication, 

that ſhe did not die before Eafter, without ſetting forth that he dd 

not marry her. The reaſon is, becauſe the not marrying is a fag 
admitted; and the other the only point in queſtion. Had the 
pla aintiff replied that there was a capias ſued out, and the defendant 
had rejoined “ nul fiel record,” the rejoinder would have ae 4 
departure from his bar. How then can it in reaſon be neceſſ. tary for 
the plaintiff in his replication to ſet forth tl,at which the defendan; 

cannot deny in his rejoinder witffout a departure ? Inthe caſe of 
Perkins v. Moclaſton (c), in an action of debt againſt bail, the 
defendant pleaded no capi; the plaintiff replied, there was a 
captas ; the defendant rejoined, that the force of the caþias was 
fulpended by a writ of error; and it was relolved, that this reJoinder 
was 4 departure from the bar | 


ATwo0D, 


Judgment * 7 was given for the plaintiiF (4). 


(2) Cro. Jac. 97. Lutw. 1281. (a4) See Chandler v. Roberts and And. 
| (5) Yelv. 24. N ther, Bail of White, Dovgl. 61. Hen. 
* i 228 8 (*) 6. Mod. 739: 2 : derſon v. a 2. Term Rep. 576, 
Caſe 129. -— Y The Queen gg Aires. 


Scire facies to re- ASCIRE FACITAS was brought by the late queen, to repeal | 
her own letters patents, whereby ſte had granted fome fairs 


tents is fat a- to Themas Aires, in the town of J/infler, in the county of Derby, 


bated by -the 
Grath of tie Ihe fſeire Faces ſet forth, that precedent to the grant of thefairs 
- =; ben 384. 2 writ of ad guod demnum iſiued out; but that it was clandeſ- 

tinely executed, ſo that the jury found that the grant was not 
ad dammum of any-body ; when it was ad grave damnum of 
the Ear! of Rutland, who had fairs in the manor of Ba#ewell, four 


mi les diſtant. 


The deendant, pr roieftanco. that it was not clandeſtinely and 
fraudulently executed, pleaded, that the grant of the fairs to him 
was not ad damnum of the Earl 7 —— Or _ uy whatio- 
ever. 


Upon this iſſue was joined i in chancery. 


A venire was awarded out of that court, returnable into tle 
court of king's bench, and the court of king' s bench awarded a 
diſtringas; upon wich the cauſe was tried; and the jury . 
that it was ad grave damnum of the Earl of Rutland. 


Ma. SALKELD moved in arreſt of judgment, 


Fixsr, That the ſeire factas was abated by the death of ThE 
QUEEN. | By the common Jaw, there is no difference between the 


Eiog and the aber Br the death of the pages had in 805 | 
„ +" Caſes 
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eaſes abated the ſuit. Indeed, were this an original writ, it would Tus gr. 
be helped by the ſtatute x. Anne, c. S. but being a judicial writ, it 22-# 
is not. In the caſe of Sir Oliver Butler (a) it was held, that a 4. 
ſcire facias is 2 judicial writ. 5 | 

* NoRTHEY, Attorney General, anſwered, that this was not a * [ 2 59 1 
judicial but an original writ; that judicial writs are thoſe only 
that are founded upon judgment and judicial proceſs ; but that this 
was no conſequence of any judicial proceeding, or founded upon 
the former letters patent, but purely the fraud; and that there are 
many ſcire factas's in the Register, among the original writs (6). 


THE SECOND EXCEPTION was, that upon iſſue joined the court If on a Fire fe- 
of chancery {not being a proper court for trial of à matter of fact) * to eee a 
is at a full ftand, and the court of king's bench ought to have 3 en” 
awarded the denire; whereas here the venre is awarded by the cery, that court 
court of chancery, returnable into the court of king's bench. may award a 


And the caſe of Martin v. Blackjtan (c) was cited. venire. | 


To THIS EXCEPTION it Was anſwered, that the conſtant practice 
is, for the chancery to award the venire facias, returnable into the 
court of king's dench. So is the caſe of Zeffreſon v. Morton and 
Dawſon (d ), and Sir George ReynePs Caſe (e). And the caſe of 9: Oo. 99. 4 
Martin v. Blacꝶſton, as reported in IF. Jones, 82, does not make 
againſt it. | | | 
Taz CouRT, There is no other way to give day in this court 
but by awarding a venzre out of chancery returnable here; and it 
is always done fo. | | 


Tut THIRD EXCEPTION was, that the fairs granted to Mr. A ſire facies to 
Aires were four; one upon June the twenty-third, another repeal a charter 
07:hzer the ſeventeenth, a third November the twenty-eighth, 5 _ fairs, 
another April the twelfth : thoſe granted to the Earl of Rutland IEP 
were upon March the twenty-ninth, May the ſeventeenth, and diſtant, is rag... 
Huguſt the twenty-fifth. It appears plainly that the days are very cient. 
different; and, for aught appears upon the record, the places 

waere theſe fairs are to be held may be forty miles diſtant ; for the 

record ſays only, «that they are four miles diſtant,” but does not 

add, and no more.“ * Now it was faid, that it was not to be [ 260 ] 
preſumed, that where time and place are fo different, the one ſet of 

fairs could be prejudicial to the other. ; | 


TRE ATTORNEY GENERAL replied, that time and place were 
matters of evidence for the jury, not the Court, to confider f; 
that damage or no damage very often depended upon different Pyer, 276. 


cireumſtances; and that it was poſfible for a market to be held S Over Bur- 
R e len Caſe, 2 


on the ſame day, and cloſe by another, without prejudice z as in I. 220. 
London. 3 : | TE 


(a) 3. Lev. 220. f (c) Palm. 410. S. C. W. Jones, 82. 
(5) The Court were alt of opinion, (4) 2. Saund. 6. 23. pap Hines 
that this was helped by the ſtatute of the 0) 55 


1. Aurxe, c. 8. S. C. poſt. 355. | | | 
CE Tux 
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A. ſeire facies THE FOURTH EXCERTION was, that a ſcire facias was not the 
beld to bea writ proper remedy ; but that it ſhould have been by ae7:on on the caſe, 


ot right, where . 
en i 2 have recovered in damages. | 


_ prejudicialtothe TE ATTORNEY GENERAL, in anſwer to this exception, cited, 
ludject. Dyer, 197, 198. 11. Co. Rep. 74. 8. Rep. Prince's Caſe, 
Fitzberbert, tit. Brief,” 651. 2. Vent. 344. Sir Oliver 
Butler's Caſe, 3. Lev. 220. where it is held, that the crown de jure 
| ought to ſuffer the ſubject to uſe their name. „„ 
Title to a fair. THE FIFTHEXCEPTION was, that the Earl of Rutland hadnot 
ſet forth a ſufficient title to the fair, by alledging it to be appendant 
| to a manor. | IE 
The kings THESIXTH EXCEPTION. was, that being an iſſue out of chan. 
bench may give cery, and ſent to the common law only for trial, the record ought to 
Judgment f be remitted into chancery, and judgment given there, and not here, 
chancery. Raym. 178. I 5 
But THE CovurT faid, this point had been fo firmly ſettled, 
in the caſe of Feffre/on {a), that they would not ſuffer it to be de. 
bated. | | | : | 
Adjournatur. To be ſet down in the paper (5). 


a (5) In Hilary Term, 3. Gee. 1. judgment was given for the king, 


_ Caſe 130. The Pariſh of Pawlet againſt The Parith of Burnham 


Actual ſervice COVENANT $ERVANT FOR A YEAR, at the rate of three 
for a 4 as pounds a-year wages, left his maſter by conſent, three weeks 

| _— — ſhort of a year; his maſter deducting fix ſhillings for the three 
neceffary to weeks out of his wages. By order of two juſtices it was adjudged 
make a fettle- a good ſettlement. 1 | = 
ment. DO pon an appeal to the ſeſſions, the Court being divided, the 
S. C. Foley, 206. order of the juſtices was confirmed, and a caſe ſtated ſpecially; 
S. C.1. seil. Which being removed by certiorari, 


OY IT was URGED in ſupport of the order : | 
FizxsT, That it being ſet forth in the order, that he was a 

covenant ſervant, it muſt be intended a covenant in writing; for 
the law knows nothing of a parol covenant ; if ſo, the covenant 

could not be diſcharged by parol ; and conſequently, in point of 


law, he continued a fervant to the end of the year. 
SECONDLY, It was faid, that his departure but three weeks 
before the end of the year {hews it to have been a fraud, contrived 

to prevent a ſettlement. _ | : 

Tax Cour quaſhed the order; and held actual ſervice for a 
year neceſſary. e N 8 ch 
(a) See Rex. v. Preſton, 2. Conſt, Burr. S. C. 565. Rex v. Bray, Burr. 
407% Rex v. Caſtlechurch, Burr. S. C. 8. C. 682. Rex v. Potter Heigham, 
68. Rex v Coodneſtone, 2. Burr. S. C. Burr. S. C. 690 Rex v. St. Bartholomew, 
251. Hawking v. Eaſtbrooke, 2. Conſt, Cald. 48. Rex v. Sulgrave, 2. Term 


go2. Rex v. Nether Heyford, Burr. Rep. 376. Rex v. Kenilworth, 
S. C. 479. Rex v. Frome Selwood, 2, Term Rep. 598. x 
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| Clerk againſt Lee. Caſe 131. 
M CLERK being proſecuted in the ſpiritual court, by A libel in the 
A PROCTOR, for his fees, in a ſuit brought by her againſt piritual court 
her then huſband Dung, to be divorced, prayed à prohibition ; Pty non 
ſuggeſting, | | | expences offuch 
Ens r, That ſhe was a feme-covert ; and as ſuch not liable to 3 
be ſued ſingly to pay the fees. | a feme ſole. 


SECONDLY, that all actions upon the caſe are ſuable at com- # [ 262 ] 
mon law, et non alibi. | | | 

* SALKELD ſhewed cauſe why a prohibition ſhould not go. 

FIRST, As to her being a feme covert, he inſiſted, that it was 
now too late for her to take advantage of it; becauſe it had not 
been pleaded in the ſpiritual court. And, that after a ſentence of _ 
divorce, the wife ſtands in the capacity of a ſingle woman, and has 
a property diſtinct from her huſband. . V 
Mz. DaRNELL anſwered, that it was very true, that after a See Ellak +. 
ſentence of divorce huſband and wife are to be conſidered as fingle Leigh, 5. Tem 
perſons ;- but that here there was no ſentence of divorce, but the Rep. 679. 
marriage declared to be null and void. And, that her marriage to 
Cl:rk was precedent to the proctor's ſuit for his fees, in that ſuit 
where the marriage between her and Toung was declared null, 


But this point was thrown out ofthe caſe, it appearing, that the 
libel was brought againſt her not as a feme ſole, but againſt her and 
her huſband Cler#, | — | 

| 0 | : | 

PARKER, Chief Fuſtice, If the ſpiritual court has juriſdiction, 

perhaps it is not neceſſary, by the forms of their law, for the huſband 
to be named in the ſuit; as in the caſe of an executrix. And the 
reaſon of the difference between the common law and the civil law 
is this, that in the ſpiritual court the huſband, though not named, 
may come in pro intereſſe ſuo, and make defence himſelf, ſhould the 
wite deſert the cauſe. Whether therefore the huſband muſt be 
Joined muſt be determined by the ſpiritual law, and may be a good 
cauſe for an appeal, but can be none for a prohibition. 


THE SINGLE QUESTION then was, Whether a prodfer may not A proctor can- 


ſue in the ſpiritual court for his fees. not ſue in the 
8 0 ſpiritual court 


Mr. SALKELD argued, that he might, both from the authorities for his fees. 
on this ſubject, and from the reaſon of the thing. — As to the 
authorities. In the caſe of Horton v. Wilſon (a) it is held, that a 
proctor may ſue in the ſpiritual court for his fees; and the reaſon 
ou is, that fees are due by provincial conſtitutions. In a caſe in 

entris (O) it is faid, that if the cuſtom be denied, then a prohibition 
muſt go; but not otherwiſe. So alſo in the caſe of Doyley v. 

Dad (c) it is held, that if the cuſtom be denied, a prohibition muſt go; 


(a) 1. Mod. 167. 8. C. 3. Keb. 203 (8) Anonymous, 1. Vent. 169. 


9. C. 1, Freem. 129. (c) 2. Keb. 8 10. 845. 
5 5 | non 
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Srzax nn aliter; and (aid, that the juriſdiction extended as much 7; vet 
N as to co/is, In the caſe of Webb v. Hartfel (a), HLR, Gr 
1 28 ſays, that no action on the caſe was ever brought for ſuch 
| and therefore they may be ſued for in the ſpiritual court, — 
| As to the reaſon of the thing. Fees are nothing but wages for 
| work done in a ſpiritual court, by a ſpiritual officer, in a ſuit of 
[263 ] ſpiritual conuſance, * A proctor is as much an officer of the 
. ſpiritual court as an attorney of a court at common law. The 
ſpiritual court is an ancient court, and has ancient officers belonging 
to it to carry on the buſineſs, and to preſerve the honour of the 
court; but it is impoſſible that theſe ends can be attained 
while the court is bereaved of the attendance of its officers, 
A proctor is compellable by law to ſerve in his employ. 
ment (5). In Co. Lit. (e) it is held, that an attorney is 6 
too: conſequently the attendance of neither of them ought to be 
hindered, by obliging them to Tue for their fees in foreign courts, 
By the ſtatute of 5. Eliz. c. 4. juitices of the peace have power 
to compel men to ferve in huſbandry; in which ſtatute there is no 
expreſs clauſe whereby the juſtices are enabled to redreſs ſuch 
ſervants, in caſe their wages are denied; yet it is held, by the 
equity of the ſtatute, that ſince the juſtices have a power to compel 
their ſervice, they ſhould likewiſe have a power to give them 
redreſs as to their wages (4). All courts have proper fees belonging 
to their reſpective officers ; of which fees each court is moſt cer- 
tainly the propereſt judge (e). The ipiritual court has juriſdiction 
to try extortion in taking fees (//). | 
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Ball. 330. 333. DARNELL for the prohibition. As to the caſes quoted; on 
| negandum but there have been reſolutions that way; but the point 
is now ſettled, in the cate of Fohnſon v. Oxendon (g), where moſt 

: of the caſes now quoted are taken notice of; and this reaſon given 
by Chief Fuſtice HoLT, that if proctors might ſue in the ſpiritual 
court for their fees, they would avoid the ſtatute of Limitations, - 

In the cafe of Brioker v. Grogall (Y), a prohibition was granted, 

+ | 264 ] where a woman was ſued for fees, in a cauſe & carried on by her 
- © againſt her huſband, in order to bring the matter judicially before 

the court. As to the caſe of extortion, no weight is to be laid 

upon it, becauſe no favour is {hewn to ſo odious a crime. As to 

the arguments from the reaſon of the taing ; if they prove anything 

they prove too much, v7z. that a proctor cannot ſue at common 


law. | | 

PARKER, Chief Juſtice. Whether the fees may be ſued for 
in the ſpiritual court, is a matter much litigated ; and there are 
reſolutions both ways. | : 


(a) 3. Keb. 516. (e) Ld. Ray. 149. 


(5) Michaelmas Term, 8. Ji. 3. (J) 2. Keb. 615. 


7 Cee Salk. 86. | (z) 4- Mod. 254. 
oY (c) Co. Lit. 195.—See Salk.. $6. 2 


(4) Salk, 441. Stra. 1002. 
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Michaelmas Term, t. Geo. 1. In B. R. 
EyRE, Juſtice. There is no ſuing in the court of admiralty or Cr 
court of honour for fees. In the cafe of Donvill v. Oldiſb (a), a gf 
prohibition was granted by all the Judges of England. LX. 
PRATT, Fuftice, I ſee no reaſon why fees in the ſpiritual court 
may not be recovered at common law, as well as fees in chancery. 


Adjournatur (BY. 


(a) Shower's Caſes Parl. 58. „„ oo od - x 
(e) See Pollard v. Gerrard, 1. Ld. Ray. 703. and a. Stra. 1108. Dougl. 629. [ 26 5 ] 


* Potter againſt Pinkney. Caſe 132. 

TO AN ACTION OF TRESPASS for goods taken and carried If in treſpaſs for 

I away, the defendant pleaded, that he was ſeiſed of ſuch a leaſe; taking a diſtreſs, | 
but in conveying his title to the leaſe, fet forth ſuch matter as a ee | 
ſhewed the leaſe to have determined before it began ; then goes on, ee N 3 
and ſays, that virtute of ſuch a leaſe he entered and made a leaſe to plication that 
the plaintiff, reſerving ſuch rent; and for the rent behind juſtifies the diſtreſs was 
| the taking, &c. The plaintiff replied, that the goods diſtrained {9K or abuſed, 
were fold. The defendant, in his rejoinder, juſtified the ſale, by 8 * 
virtue of the ſtatute 2. Will. & Mary; c. 5. To this rejoinder 8 


| plaintiff demurred ; and the defendant joined in demurrer. 


BRANTHWAITE fer the plaintiff, That there was no good title 
ſet forth to the leaſe in the plea, but matter directly deſtroying it; 
and that the firſt leaſe failing, the ſecond muſt do to too. 


SALKELD for the defendant, That if the defendant has failed 
in deriving to himſelf a lawful ability to make the leaſe tothe plain- 
tiff, the conſequence will only be, that that entry, which he fets 

forth to be v:7tute of the leaſe, muſt be taken tobe à diſſeiſin, and 
- - a tortious fee-limple fufficient to ſupport the leate. | 


IT was ALSO SAID for the defendant, That the plaintiff by his 
replication, though he had not ſaid bene et verum e/f the defendant + 
made ſuch a leaſe, &c. yet by pleading ſuch matter as abuſe of the 
diſtreſs (matter confeſſing and avoiding tne plea of the defendant), 
that plea muſt now be taken for true; as that there was ſuch a leaſe 


made, and the rent behind, | 
And of this opinion were the Court. | 
* PARKER, Chief Fuſtice, alſo ſaid, that the title was but matter * [ 66 ] 
of conveyance or inducement; that the ſubſtance of the plea was - 
the leaſe, and the arrearages of rent. | | 
 BRANTHWAITE for the plaintiff then took exceptions to the re- The notice gf 


joinder. making the diſ- 
treſs need not 


Fist, That notice ſhould have been given to the owner be given to the 
of the goods; not to the leſſee. | ns 
| 3 9 | | goods, but to the 
But THE CouRT over-ruled this objection ; for they held, that leſſee. 
the ſtatute did not require notice to be given to the owner, for 


he might not be known but to the leſſee. t 
Q | P 4 SECONDLY, | 


owner of the 


Michaelmas Term, 1. Geo. 1. In B. R: 


Notice of dif- SECONDLY, That notice in the ſtatute muſt be underſtood 
treſs muſt be in to be notice in writing; and that it was not ſet forth in the 
—— - pleading that this was notice in writing. | 


BRANTHWAITE for the defendant ſaid, that if the word « no- 
« tice” did in the act import notice in writing, it muſt do fo too in 
the plea, which purſued the very words of the act. 75 
In juſtifying a THIRDLY, It is faid in the pleading, gubd immediatè pf 
ES. diſtrictionem ſic captam, he left notice of taking, &c. et pro cauſi 
it muſt . . 
de thewn, inde; whereas the cauſe ſhould have been ſet forth. 


TRE CovunT held this objection fatal, for that it was direct 
nonſenſe ; and that if it had been cam cauſa, though that had been 
ſenſe, yet it had been inſufficient ; for the Court ought to be 
informed upon the pleading what the cauſe was that was left. 
Judgment was given for the plaintiff. 

__ = 5. 
Caſe 133. * Weddall again The Manucaptors of Jocar. 
To afere fa AN Acriox was brought in the court of king's bench; 


on a recogni- anda recognizance entered into by the bail, to render the body 
zance againſt of the principal, or pay the condemnation; and judgment was given 
e e gow ag: inft the principal for one hundred and five pounds for damages 
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1 and coſts. A writ of error was brought into the exchequer- 
X capias was i Chamber, where the judgment was affirmed, and nine pounds addi- 
| 38 ſued, is good on tional coſts given for the delay, &. 1 
TY . C. poſt. 303, A SCIRE FACIAS was brought againſt the bail upon this recog- 
7 nizance. The bail prayed oyer of the recognizance, which is ſet 
I forth, &c. And then the bail pleaded the death of the principal 


5 2 2 e e Spe 


ante emanationem brevis. To this plea the plaintiff demurred, 
becauſe duplex placitum, et carens forma. | | 


Mx. ForTEescue for the plaintiff inſiſted, that this plea was 
naught, becauſe it was impoſſible for any material iſſue to be joined 
upon it. For though if the jury find the death of the principal at 
the time of the capias iſſuing out, it would make all right, ſince he 
that died before the ifſuing out of the capias died certainly before 
the return of it ; yet ſhould the jury find the contrary, that he did 
not die before the iſſuing, &c. what is the plaintiff the better? 
ſince he might be alive at the iſſuing out of the capias, and dead at 

the return. Now ſhall a plaintiff be compelled to take iflue upon a 
matter which, if found againſt him, he is gone ; but if found for 

him, he is never the nearer ? This is the very caſe of debt upon 
bond, and ſolvit ante diem pleaded. In the cafes of Atwood v. 
Coleman (a), and Meril v. Joſſelyn (b), it was held, that in fuch 
caſes there is no way for the plaintiff to help himſelf but by de- 
murrer. | Ds 
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(9) | (3) Ante, 147. 
| | BRANTHYWAITE 
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6 BRANTHWAITE for the defendant. The condition of the bail- Wr 


bond is either to render, &c. or pay the condemnation. It is to be 
conſidered what pleas are good and proper for the bail. Firſt, 
The condition of the recognizance being in the disjunctive, he 
may plead the performance of either part of the disjunctive. 
Secondly, By way of excuſe for not performing, he may plead the 
death of the principal before any capias iſſued out, or the death of 
the principal after the iſſuing out of the capias and before the return. 
For the condition of rendering is not to be underſtood of rendering 
the body of the principal immediately after judgment againſt him; 
but rendering upon demand by due proceſs of law, vix. the return 
of the capias. The iſſuing out of the capias is the beginning, 
and the return of it is the completion, of the legal demand. In 
the caſe of Sparrow v. Sowgate (a), in an action of debt, the 
death of the principal before the iſſuing out of any capias was 
pleaded; and on demurrer judgment was given for the bail ; and 
this difference was taken, that when a condition is in the diſ- 
junctive, if one part of the condition becomes impoſſible. by act 
of God, the obligor is diſcharged from the performance of the other 
part (5). Death before the iſſuing out of the capias is certainly 


o 
* 


death before the return (c). 


As to the duplicity of the plea, the anſwer is, that no advantage 
can be taken of it, becauſe it is but matter of form, and aided upon 
a general demurrer. And this is no other; for though it be ſaid, 
quod placitum eft duplex et caret forma, that is not enough; for no 
advantage is to be taken of a double plea upon demurrer, without 
| ſetting forth in the demurrer wherein the doubleneſs of the plea 
conſiſts, It was fo determined in the cafe of Smallwood v. Biſhop 
| 15 rn (d), in Eafter Term, in the thirty-firſt year of Queen 

Elizabeth, EE; | A - 


* PARKER, Chief Fuflice. ce Rendering”. 15 to be underſtood * 


rendering upon demand, viz. at the return of the capias; for then 
is the legal demand completed. Not rendering then is a refuſal; 
and then the bail become liable, and not before. Pleading, there- 
fore the death of the principal before the return of the capias is 
moſt certainly a good plea. But pleading the death of the princi- 
pal before the ifluing out of the capias is certainly an immaterial 
plea, becauſe. it is material only in caſe it be found one way ; for 
death before the iſſuing out of the capias is death before the return 


of it. But ſuppoſe it be found, that the principal did not die be- 


fore the iſſuing out of the capzas, that is plainly nothing to the 
purpoſe; for notwithſtanding this he may die before the return of 
the capias. As for the authorities wherein the pleading is, & death 
< of the principal before the iſſuing of the capzas,” this anſwer may 
ſerve, that the objection was never taken; and that the doubt in 
thoſe caſes was, whether the bail was not Bound to render the 


(a) W. Jones, 29. (c) Hutt. 47. Moor, 432. 
(5) But ſee the caſe of Thomas v. (A) 1. Lutw. 4. | 
Howell, an exception to this rule. I. Salk, 
170. 4. Mod. 66. | DER 
| | principal 


againſt 


MaAanUucare 
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Webart principal in convenient time, or had time to do it until the iſſuing 
out of the capias. This objection therefore, the ſtrength of which 


8 lies upon this, that the principal has time until the return, Ke. 
Jecar. would have been abfurd, at a time when it was a controverted 


point, whether the bail had time until the iſſuing out of the capias. 
But now the law is ſettled, that he has time until the return. 
The caſe at bar is exactly the fame of /o/vit ante diem pleaded to a 
bond. | | ; | 


The rem or THE JUDGEs being of the ſame opinion, the 
plaintiff would have had his judgment. 


xf judgment be But ANOTHER OBJECTION was ſtarted, viz. that the ſcjre 
ral, exccu- facias ſets forth all the proceſs until judgment in the court of 
din muſt be ge- king's bench, and likewiſe all the proceedings upon a writ of 
neral. * error until affirmance of the judgment, and the damages and coſts 
® [ 270 ] in both courts, and concludes with a demand for predict. damn, 
miſe. cuflag. in both courts z whereas bail is not liable for thoſe in 

the exchequer-chamber. I. Relle's Abr. 335. | 


Trex Couxr. If judgment be general, execution muſt be ſo 
too ; but ſince the ſums are in their own nature ſeveral and diſtinct, 
why may not the Court enter the judgment p79 damn. mif. et cuſtag. 
in cur. dom. reg. banc. recuperat (a)? HE, 


(a) See the ſecond argument in this cafe, poſt, 303. 
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3 2 ba- TRE Cour. It is well enough. There is a known differ- 
cats ei 


66 breve®? are o- 
gutted. 


5 Caſe 134. | Shuttleworth againſt Patterſon, 

1 . a ö : : | Re” 

= A writ of en- HIS was a motion to ſet aſide a writ of enquiry for want of 
: 2 quiry is good, 1 : Cot} 01 „„ 

Y 1 theſe words: © et habeas ibi boe breve. 


ence between original and judicial writs, and that defect in form 
will abate the former, but defect in ſubſtance only can the latter; 
it was thus reſolved in Blackmore*'s Cafe (a). The ſubſtance of 
the writ is only to. command the ſheriff to take an inquiſition, and 
the words omitted are purely directory to the ſheriff; becauſe, with- 
out returning the writ, it cannot appear to the Court, that he had 
an authority to take the inguifition ; and if the writ be returned, 
as here it is, all the ends of thoſe words, now omitted, are effectu- 
ally anſwered. Beſides, a command to return the inquiſition is 
virtually and conſequentially a command to return the writ, becauſe | 
the inquiſition cannot be returned to any purpoſe, unlefs the writ 
be ſo too; for it cannot otherwiſe appear that it is a return to the 
writ, or thatthe ſneriff had any authority for taking the inquiſition. 
TO The words < / fbi viderit expedire” were left out in ſcire facias, 
* [ 271 ] yet * it was held good for the very ſame reaſon, v7z. being a judicial 
writ 3 which thall not be abated for want of form. | | 
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The King againſt Miles. | Caſe 135. 
An order of fi 
F was a motion to quaſh an order of baſtardy. 2 8 | 


the child born in 
Tar FIRST OBJECTION againft the order was, that it ſhould CE ns 


| have been ſet forth, what place the child was born at; becauſe that afugicientitate- 


gives the juſtices their juriſdiction. | meets place 


Tux Couxr. The adjudging ſuch a one the father of a 
baſtard- child, which was born in ſuch a town, is a ſuthcient ſetting 
forth the place of his birth. 


TE sECOND OBJECTION was, that the pariſh i is out of time; Ander of bat. 


for the child was fourteen years of age. — e de 


Taz CovaT. The pariſh is not confined to any time by the Fe On the 
ſtatute; and there is good reaſon ſet forth in the order why the I. 88 
pariſh did not complain ſooner, vi. that the father ran away, and 
could not be found ſooner; and having no cltate, nothing could be 


done in his abſence. 


THE THIRD OB JECTION was, that it is Wurde by the order, The juſtices 
that the father ſhall give ſecurity, both for the performance of the not take ſe- 


curity for per- 
order, and likewiſe for indemnifying the pariſh for the future. MC os as 


Tur Cougar. The giving ſecurity is a thing very reaſonable _ oe aſe 
in itſelf; but ſince there have been former opinions of the Court, 
that the juſtices have not a power to award the giving ſecurity 3: Salk. 66. 
for the due performance of their order, until ſuch time as their 
order has been contemned, the order mutt be quaſhed quead that: : 
but as for giving ſecurity for indemnifying the pariſh, it is right, 


* [272]. 
* The Pariſh of Newark againſt The Pariſh of Caſe 1 36. 
Wirkſworth, in Derbyſhire. : 


\WHEATCROFT, with his wife and children, were, by an The 3 
order of juſtices, removed to ee th, as the place of of the father is 


their laſt legal ſettlement. _ prima facie the 
ſettlement of bis 


Upon an appeal to the ſeſſions, it appeared, that Newark was the children. 
laſt legal ſettlement of J/heatcreft, and conſequently of his wife and s. C. x. Seſſ. 
children; and they were therefore all removed to Newark, Caſes, 84. 


TRE CouRT was moved to quaſh the order of ſeſſions as wo See Rex o. 
the children ; becauſe it was no conſequence that Newark being Stanwix, 5. 


the Jaſt legal ſettlement of the father, it muſt be ſo of the children; Term Rep. Ero. 
for they might have gained a new ſettlement. 


Tart CourT. This is not to be ſuppoſed, 


Cottingham 


# 


: Michaelmas Term, 1. Geo. t. In B. R. 


Caſe 137. Sottingham againſt Lofts. 
A prohibition OTION For A PROHIBITION, ſuggeſting, that where there 
does not lic on a is a diſpute between A PECULIAR and THE PREROGATIye 


fuggeſtion of 2 couRr, whether bona notabilia or not, it muſt be tried by the 

3 common law. And the caſe of Brook v. Sir William — (a) 

preregative ccurt, was cited. | | | Es 1 

* | wg Tux CourT. This muſt often have happened; and if a pro- 
hibition lay, there muſt have been frequent inſtances of it. Where 

—_— prohibition is granted pro defectu triationis, it is upon ſuppoſition 
of different rules eſtabliſhed by the ſpiritual and common law; as 
in caſe of preſcription; but as to bona netabilia, the ſpiritual and 

common law are the ſame. | | 


The caſe quoted was not much regarded ( 3). 


(a) 1. Mod. 221. | | the ordinary, as to what ſhall be bers 
- (5) In the caſe quoted, NoxTn, neabilia, the common law retains the 
Chief Fuftice, expreſsly ſays, that when a juriſdiction of determining. 1. Mod. 
gdueſtion ariſes, whether the matter is 211. = 
<ognizable before 4 pecu.zar, or before 


4 


| „ MLAKY 


HILARY IT E R M, 


The Firſt of George the Firſt, 
BEES OS 
The King's Bench. - 


Thomas, Lord Parker, Chief Fuſflice. 

Sir Lyttleton Powys, Kut. 

Sir Robert Eyre, Kut. | Juſlices. 

Sir John Pratt, Kut. „ 
Sir Edward Northey, Nut. Attorney General. 

Nicholas Lechmere, Eg. Solicitor General. 


e = 12731 
| * Walter againſt Warren. Caſe 128. 
Fr ls was an action brought by the huſband for taking his In what caſe 
| wife away, and raviſhing her, per quod conſortium, &c. per time, in treſpaſs, 
magnum tempus, VIZ. per b unius anni, amifit, Ic. — wo — 
There was a verdict for the plaintiff, and general damages given. ledged. 


Ir was MOVED in arreſt of judgment, that a had not ex- 
pired from the firſt of Oober, the time of the offence, to the time 
of the verdict, and much leſs at the time of the action com- 
menced; and. therefore, general damages being given, it was 

erroneous (a). ES N 


ON THE OTHER SIDE it was ſaid, that coming under a per quad 
it was only conſequential, and laid by way of aggravation of da- 
mages, and was not the cauſe of action; that the per magnum 
tempus was enough, and the “ y1z. per ſpatium, &c.” ſhould be 
rejected as ſurpluſage, becauſe impoſſible. | | 

* PARKER, Chief Juſtice, This caſe is widely different from 
the common caſes 3 Jo a time that is altogether impoſſible ; as *[ 274 ] 
the thirtieth of February, &c. for here the whole time is not impoſ- 


| (a) Hobart, 189. 1. Mod. 271. 2. Saunders, 169. Hambleton .. Veere, 
Hom v. Chandler, Moore, 887. a caſe full in point. | 
- 8 | by i ſible; 


Hilary Term, 1. Geo. 1. In B. R. 


Warrzn: fible; and it cannot be known for how. much of it the jury gave 


X26 the damages; moſt probably to the time of the verdict. 


Adjournatur. 


Caſe 229. Holroi againff Ebizſon. 
If, on a writ of AN ACTION was brought in the court of common pleas, upon 
error ON a * ſeveral promiſes; and judgment being by default, a writ of 
. inquiry wag executed, and four hundred and twenty-four pounds 
the plaintiff in damages given. Error was brought into the. court of king's 
error be non- bench, and the plaintiff in error nen proſſed. 


roſted, yet no 8 
ae Mall be Tur Cor was moved UPON the ſtatute 3. Hen, 7. C. 10. 


zYowed cn the that the defendant in error ſhould, beſides his coits, have intereſt 
uses. allowed him for the ſum adjudged due to him, pending the time of 
tte writ e error, from the judgment. N 


On the ſtatute 3. & 4. Anne, c. g. lately made, concerning 
promiſſry notes, the word © damages“ has been extended to intereſt, 
On an action of debt, if judgment Zo by default, intereſt is allowed 
by way of damages, eccaſione detentionis debiti (a). Where judg- 
ment goes by detault, the Court gives the damages, without putting 
the party to the trouble of à writ of enquiry (5). The entries of 
caſts and damages in writs of error ſeem to favour this conſtruc. 
tion. In Co. Entras (e) the entry is, «© pro miſfis cuſtagiis et 
« damnis, which he had by reaſon of the delay. On a guare 
impcdit, where a writ of error was pending a year, the value of the 
* _  hving for a year was given in damages, by reaſon of this very ſta- 
*T 2.3; ] tute (4). * It is true, that in writs of error into the exchequer- 
| chamber, intereſt is not allowed; but this writ of error is given by 
27. Eliz, c. 8. and therefore not affected by ſtat. of 3. Hen. 7, 
C. IO. | | 


IT WAS. SAID, on the other fide, that this was a matter of im- 
portance ; for the arguments, if good, hold equally in all actions as 
well as in this. The preamble takes notice of writs of error being 
frequently uſed only for delay; and the body of the act gives the 
party coſts and damages only for this wrongful delay and vexation. 
A writ of error is a writ of right; it is founded upon the fallibility 
of mankind and a juſt policy, that a man had better be a little longer 

Sax. 504. 254. Kept out of his money than a wrong ſentence given. This act, 
and all others that lay reſtraints upon writs of error, have received 
a ſtrict interpretation, becauſe reſtrictive of the common law; for 
which the Counſel referred himſelf to cafes quoted in the caſe of 
Hamid c., 1Fbb (e). It appears from the purview, that the deſign 
of the act was only to reſtrain the abuſe of writs of error, and 
ought to be extended only to thoſe that are brought for delay. 
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(a) Hold p, Ex. of Dowſe, v. Orway, (#) Co. Ent. 24. b. 
2. Saend. 106, (4) Anonymous, Cro. Car. 145. 
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The words in the act, © at the diſcretion of the juſtices, &c.“ 
ſhew plainly, that the damages intended by the act muſt be ſuch 
damages as are uncertain in their nature; but legal intereſt is a 
certainty. ** Cofts'? and & damages“ are, in law, ſynonymous 
terms; © damages” do prima facie ſignify © coſts,” though ſome- 
times, ex necefſitNe rei, it is extended to ſignify that damage which 
is the cauſe of action (a). In an action of debt brought againſt 
an executor, the word “ damn in the judgment ſignifies the 
coſts (b). As to the cafe of Holdip v. Otway (c), the reaſon given 
there will not extend to this caſe; and proves no more than that 
the Court may do it, not that they will or muſt, * As to the forms 
of che entries pro damnis et cuſtagiis, they follow the words of the 
act, but do not prove what the import of the word “ damna” is; 
whether it is, or it is not, ſynonymous with the word coſts, 


To the caſe in Cre. Car. (di, and Henſlee v. Biſhop of Sarum (e), 
it was anſwered, that it does not come up to the reaſon of this caſe; 
| becauſe the value was there in its own nature certain, and fo much 
made of it by the other ſide; but here it is by no means certain 
what intereſt would have been made of the money; and to have 
made that cafe come up to this, not only the value, but the intereſt 
of that value, ſhould have been allowed. It was admitted, that 
the practice of the court of exchequer, upon writs of error, is 
otherwiſe; and a poor reaſon offered to account for that difference. 
For the ſtatute of 3. Hen. 7. fays, © all writs of error ;” and will 
therefore comprehend all ſubſequent ſtatutes relating to writs of 
error. The three precedents of the entries of the judgments cited 
were of judgments in the exchequer. Now if that Court think 
tiemſelves obliged to follow, in their entries, the words ofthis act, 
then ſurely they think the act extends to them. As to inconvenien- 
cies ; the queſtion is not about them, but what the law is. If on 
writ of error the judgment be reverſed, and reſtitution awarded, it 


is very reaſonable that there ſhould be a recompence, but there is 


not. It is true, indeed, that in debt a jury will be directed to give 


Hor.nvg 
oganf 


E242308, 


* [276] 


the intereſt, in damages; but though this be done in debt, it is 


neyer dene in other actions. The coſts are aſcertained by the 
judgment, as well as the damages; and therefore intereſt, by parity 
of reaſon, ought to be allowed for thoſe ; but this is not pretended 
to. The words of the ſtatute are general, “ a.:y writ of error ;”? 
yet ſome caſes are refolved out of it: for example; an executor or 
adminiſtrator ſhall pay no coſts at all in & writs. of error, though 
the judgment be de bonis propriis (f). It may be a queſtion, 
whether it can be judicially taken notice of, that any intereſt is 
lawful. An action of debt will not lie for money and intereſt (g). 
From whence. it ſaould ſeem, that originally and judicially intereſt 
Is not to be taken notice f. Le | - 


(a) Pelford's Caſe, 10. Co. 115. (J) Mich. Term, 5. Will. & Mary, 
(6) 3. Salk. 115. Gale v. Till, 3. Lev. 375. | 
(c) 2. Saund. 106. | (s) Seaman v. Dee, 1. Vent. 198. 
(4) Anonymous, Cro. Car. 145. But ſee the caſe of Herries v. Jameſon, 
N 353 : | : 


(-) Dyer, 76. T 
: i 0 HE 


„ 


g * 


Hilary Term, eo, . Ia N. 


Thx CounstL for the plaintifF replied, that the quantum dfb. 
intereſt to be bew 8 ry ae? of the — ; that 4 = 
was a remedial law, and therefore ought to have a liberal con. 
ſtruction; that though © Jamna” ſometimes fignifies « coſts. 1 
yet when joined with « eu/?agia” it muſt have a different ſignif, 
cation; and they are diſtinguiſhed in every pgſtea, damages ſo 
much, colts ſo much. 8 : 7 


PARKER, Chief Juſtice. No man is ſure of making intereſt 
of his money : a man cannot always place his money out to his 
mind: he may loſe the principal; and wherever intereſt is made 
2 hazard is run; but here is no hazard at all; the rate of intereſt 
was very low when this act was made. However, if this were 2 
new cafe, I ſhould think it highly reaſonable, that damages ſhould 
be given for the delay; the word “ cofts” in the act ſeems to me 
to relate to vexation, and ** damages” to delay. By the common 
law, in every action of debt damages are given, occaſione deten- 
dionis debiti, either by writ of enquiry, or by the court. Where a 
penal ſum is recovered, damages are never given. But upon a 
fingle bill, even by the common law, damages are given for the 
delay. This is a key to the ſtatute, Whenever a man is kept out 
of his juſt debt, the law implies and ſuppoſes a damage. I doubt 
only by reaſon of the different practice in the exchequer, 


* Afterwards, in Trinity Term, 


IT WAS RESOLVED BY THE WHOLE Cour, that the defend- 
ant, upon a writ of error brought into the king's bench, ſhould 
not have intereſt allowed him, by way of damages, for the ſum 
adjudged due to him, from the time of the firſt judgment, pending 

the writ of error. For at the time of making the ſtatute 3. Hen. 7. 
C. Io. which gives the damages upon writ of error, all intereſt was 
reputed unlawful; and therefore that ſtatute could not give it. 
In fat, when intereſt run higheſt, as at ten per cent. intereſt has 
not been allowed. In writs of error brought into THE EXCHE- 
QUER-CHAMBER, intereſt is never allowed; and a uniformity in 

practice is to be wiſhed and endeavoured (a). 


(a] In debt upon recognizance, bail in Term Rep. 58. But in debt on a judg- 
error in the excaequer-chamber are not ment affirmed in error, the jury, by way 
able to pay intereit on the judgment be- of damages, may give intereſt upon the 
tween the ſigning of the judgment in the fum recovered by the judgment from the 
king's bench and the affirmance of it in time of ſigning it, where, by the practice 
the exchequer-chamber 3 but they are of the court in which error is brought, ſuch 
Fable to intereſt due ſubſequent to the intereſt is not allowed in coſts upon the 
affirmance, Frith ©. Leroux, 2. Term affirmance. Entwiſtle v. Shepherd, 
Rep. 57. Nor will the Court direct the 2. Term Rep. 78.— See alſo Bodily . 
maſter to include intereſt in the coſts to be Bellamy, 2. Burr. 1094. Welford v. 
taxed, on non- pruſſing a writ of error re- Daviſon, 4. Burr. 2127. Zench v. 
turnable in parliament, for want of tran- Langton, Dougl. 723. tis. TS 
ſcribing. Cumming v. Hansforth, 2. ” 


The 


Hilary Term, 1. Geo. I Ink. R. 
The King againſt Tomb. Caſe 140. 


T* COURT. If recogaizances are eſtreated into THE Where recogni- 

EXCHEQUER, becauſe not punctually complied with, yet if ances may be. 

the party appear and take his trial at the next ſeſſion, he may com- 8 
und for a very ſmall matter in the court of exchequer; becauſe been 3 

the effect, though not the exact form, of the recognizance is com- 

plied with. SEED es . 4 

' SECONDLY, That Judges of yer and terminer are the proper Judges to deter- 

judges whether recggnizances oughr to be eſtreated or ſpared, We whether 

A is for the advantage of public juſtice, that it ſhould be ia the 8 5 

power of Juſtices of oyer and terminer to ſpare the recognizance, if 


upon the circumſtances of the caſe they ſee fit. 


TariRDLY,. No inſtance can be produced of. any certiorari No certiorari e- 
to remove a recognizance for appearance, from Judges of oyer and ver granted to 
| 3 5 N Judges of eyer 

terminer 3 and it would be to take away ajuri iction that properly and terminer to 


belongs to them, remove recogni- 
AZances for appearance. 


| 5 a „ 
The King againff The Inhabitants of Bury-Pomroi. Caſe 141. 


A FOOR CHILD of the pariſh of Stock- Fleming was, by the An apprentice 
churchwardens, bound an apprentice to A. in that pariſh, and n= à ſettle - 
there lived with his maſter two years. Then A. removed to the wr I _ 
pariſh of Bury-Pomroi, but gained no ſettlement ; and there the W 2 


apprentice ſerved out the remaining five years of his time. bound in ano- 


Tax Cour held, that this was a ſettlement of the apprentice _ 
in the pariſh of Bury-Pomroi; and that it was not neceſſary that S. C. 2. Conſt, 
the binding and ſervicè ſhould be in one and the ſame pariſh (3); Sa. 
and the ſtatute 12. Anne, c. . whereby it is declared, that a 8. Met 6h 
ſervant can gain no ſettlement unleſs the maſter does, relates only 16g. 60, Pg 
to certificate maſters, | 


(a) See St. Bride's v. St. Saviour's, Stra. 51. Rex u. St, Peter's on the Hill, 


2. Salk. 533. Walbourn v. All Saints, 2. Conſt, 565. 
Foley, 150. Rex v. St. Olave's Jewry, 


The King againſt Weſton. Caſe 142. 


THIS was a conviction before juſtices, for the killing of conies Conviction for 
in a warren incloſed. 5 luuag of rab- 
bits. 


Ir WAS MOVEN to quaſh this conviction, becauſe the ſtatute 
3 fac. 1. c. 13. which relates to warrens incloſed, does not give 
this ſummary way of proceeding by conviction; and the ſtatute of 
22, Car. 2. c. 25. which authorizes that way of proceeding, does | 
not relate to warrens incloſed. The words of the ſtatute are to 
this purpoſe : & Foraſmuch as conies are deſtroyed in warrens and 
bs grounds not incloſed, by reaſon the fame is not probibited by the 
© ſtatutes in that caſe provided, which extend only to grounds in- 
Vor. X, Q_ e 


12801 Hilary Term, 1. Geo. 1. In B. R. 5 


Tux Kins © cloſed; therefore it is enacted, that whoever ſhall wr 
3 « enter into any warren or ground lawfully # uſed for keeping of 
1 | rabbits, though the ſame be not incloſed,” &. Ee: 


Tart CourT. The conviction is well warranted by 22. Car. 2. 
c. 25. 3 for the former was a partial, this a univerſal law; « into 
« any warren.” This ſatisfies the preamble. There is a vaſt 
difference between the words © not incloſed, and « though not 
cc incloſed; the former are reſtrictive, but not the latter. Valk 
this act extends to warrens inclofed, they would be in a worſe caſe 
than thoſe not incloſed ; becauſe then an offence in the latter would 
be puniſhable by the ſhort way of conviction before juſtices, but 
not the former. | | e 


A $ECOND OBJECTION was, that the ſummons is naught, for 
want of time given to the party to make his defence. 


But it was anſwered, that though the reaſon of ſummons and 
giving time is founded on natural juſtice, that a perſon may 
have an opportunity to make his defence, yet this conviction being 
founded upon confeſſion of the party, the objection vaniſhes, 


Caſe 143. Haiton and Others, Aſſignees, againft Jeffreys. 
Motion for leave THE COURT was moved for leave to plead a plea, and demur 
to plead and de. to the declaration, at the ſame time, upon the 4. Anne, c. , 
. ; 48 ae. the words of which are, & That it ſhall be lawful for any defendant, 
murring is not or tenant in any action or ſuit, or for any plaintiff in replevin, 
pleading. in any court of record, with the leave of the ſame court, to plead 

cc as many ſeveral matters thereto, as he ſhall think neceſſary for 
ce his defence: provided nevertheleſs, that if any ſuch matter dul 
« upon a demurrer joined, be judged inſufficient, coſts, &c. 


[281 ] * Tye CouRT. The words of the act of parliament are, 
ce that it ſhall be lawful to plead as many ſeveral matters, &c." 

Now ademurrer is fo far from being a plea, that it is an excuſe for 
not pleading. Here you plead, and at the ſame time pray that you 

| may not plead. The word © matter” imports a poflibility that 
There can be the other party may demur to it: but there can be no demurret 


ne demurrer | , a 
upon a demur- upon a demurrer. This was never attempted before. 
rer.—Salk. 219. . 

Caſe 144. | Hammond againſt Webb. 


Special bail is FP AMMOND gave a bond to Patebell, conditioned for the 
not required A payment of ſo much money by Webb. Webb gave a bond ta 
8 og are Hammond, conditioned thus: WHEREAS Hammond has given à 
bond condition. © bond to Patchell, for the payment of ſo much money at ſuch 2 
ed to pay ſo © day, by him the ſaid 772), the condition of this obligation is ſuch, 
much money to © that if the money be paid by Webb, according to the condition 


OP, — *« of the ſaid bond, then this obligation is void; otherwiſe, e. 
Aer I E = : | : 

the obligor dd An action was brought upon this laſt bond; and judgment given 
not; ſor being a for the plaintiff; and writ of error was brought. „ 
ted g, indertnity, it is not within 3. Fac. 1. c. 8. | x | | | 

7 | SALKELDy 


Hilary Term, 1. Geo. 1. In B. R. 
SALKELD, Serjeant, moved the Court, that upon this writ of Hauen 
error the plaintiff in error ſhould find ſpecial bail by virtue of * 
3. Fac. 1. c. 8. which enacts, « That no execution ſhall be ſtayed 
on any writ of error or ſuperſedeas, for reverſing a judgment in | 
« any action of debt or contract for payment of _ only, 
* unleſs, &c.” Now here the bond is conditioned for the pay- 
ment of money only ; for the condition, properly ſpeaking, beginsat 
theſe words, c the condition of this obligation is ſuch ;?” what went s · Mod. 122, 
before being only recital, We are therefore within the very words 
ol the act; and if ſo, Lam ſure this Court will not conſtrue us out 
of the meaning of the ſtatute; for this is a remedial law, and ought 
therefore to have a large and liberal conſtruction. Writs of error | 
are in delay of that & right which the judgment has given the party, * [ 282 } 
and therefore have always been looked upon by the common law ©. | 
with an evil eye. The ſtatute of Marlebridge is a penal law; 
and yet, becauſe a remedial law, it has been interpreted by equity. 
That act ſays, « firmaru non faciant vaftum; and it has been 
reſolved, that the word firmarii ſhould extend to ſtrangers ; and 
that this act extended to waſte omttende, though the word is 
« faciant,” which literally imports active waſte. | 


BRANTHWAYT, Serjeant, for the defendant in error. This act 
ought not to be taken by equity, becauſe it is to take away or clog 
a remedy that the party has by common law. And for this very 
reaſon there have been caſes ruled, that this ſtatute ſhould nat be 
taken by equity. In the caſe of Garret v. Danby (a), an action of 
debt upon an award held not within the ſtatute (5). He mainly 
relied upon this difference ; where the bond is conditioned for the 
payment of money in diſcharge of a debt, and where the payment 
of money is in defeaſance of ſome other collateral matter. 
Tout temps pri/i muſt be pleaded, notwithſtanding a tender, where 
the money 1s to be paid in diſcharge of a debt ; but not where the 
bond is in defeaſance of a former | This difference is taken 

Cs. Lit. 207. a. The condition of this bond is the ſame as a bond 
to ſave harmleſs ; which, without doubt, is out of the act (c). 


PARKER, Chief Juſtice. This bond ſtands only as a ſecurity 
for damages ; it may be diſcharged, and the plaintiff not pay one 
penny; there is no difference between this band and a bond to ſave 
harmleſs ; and it is out of the meaning of the act. 


* PRATT, Fuflice. The only queſtion is, whether the caſe be * [ 283 ] "Fes 
within the meaning of the act; for no matter whether within the 
words or not. And it ſeems to me, that the preſent cafe, though 
poſſibly within the words, is out of the meaning of this act, which 
is plainly this, that where a recovery neceſſarily imports a debt due, 
there this a& takes place, but not where a recovery may or may 
not import a debt due; and the reaſon is, that delay in the latter 

i caſe is not eſteemed ſo prejudicial as in the former. TH 


Aajournatur. | 
(a/ Garret v. Dandy, I, Show. 14. (c) 3. Bulſt. 234» 


(+) Show. 14. a. Keb. 131. 
| 0 | Nutton 
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Hilary Term, 1. Geo. 1. In B. R. 


Caſe 145. Nutton again Crow. 
A writ of error TH was a writ of error directed to * THOM Doming 
3 = 1 ere. Capital. Tuſtig. ſuo de Banco; and the return 
echt was, © Reſponſ, Then TxevoR, Miz. Capital. Fuftic. infra. 
& Juſtice oc our « rommat. Cc. PLACITA irrotulat. coram THOMA TREvos, 
« Bench, Kr. MIL. &c.” 


and returned CER ; 
« The anfver VV HITAKER, Serjeant, moved to quaſh this writ of error, 


&« of \Troxas becauſe “ Thom. Trevor, A.” the perſon that returned the record, 
„ Takxvos, could not poſſibly be the fame perſon with “ Thom. Dam. Trevor,“ 


* Hake, Chief to whom the writ was directed. In the cafe of Orde v. More- 


<< -Jutruce wita- : . A 
af rot d, ton (a), where, though a record before a biſhop and ſeven is a 


& &c.” is void. record before a biſhop and fix, yet the writ of error was quaſhed, 


S. C. ante, 170. becauſe wrong deſcribed. In Ferrers? Caje (b) it was held, that 


S. e. Gilb. 204, HENRY FiRBRERS,Anzght,” and HENRY FERRERS, Baronet,” 


Salk. 50. eannot be intended to be one and the ſame perſon Lord De La 


War's Ceſe (c) was alſo cited. In the cafe of Heydan u. Gad. 
falue fu), a writ of error directed to THOM&ÆRT Frz- 
« MING, Capital. Fuſtic. ad placita, was quaſhed, becauſe the 
words “ coram nobis tenend. aſſig nat were omitted, If it be 
objeCted, that there is but one Chief Juſtice of the common pleas 
| the anſwer is, that a writ of error cannot be directed to the Chic? 
* [ 234 ] Juſtice by name * of his office, but it muſt be by his natural 
nate; and the reaſon is, becauſe if no return be made to the writ 
of error, there goes an alias, then a pluries, and then an attachment, 
which muſt be directed to him by his natural name. And the caſe | 
is ſtronger here, becauſe there is no attachment againſt the perſon 
but the goods of a pcer.. 1 | 


SALKELD contra. In the caſe of Petty v. Hobſon (e), a 
commiſhon of n:/7 -privs was directed to © FRANCis Harvey, 
« HArmigero, one of the Juſtices Dom. Reg. de Banco; and the re- 
turn was, that the trial was before „ FRaxcis Harver, Milite, 
% one of the Juitices, &c.;“ yet held well; becauſe he might be 
armiger at the time of the iſſuing out that commiſſion, and miles 
at the time of the trial; and becauſe otherwiſe all the trials of THz 
CIRCUIT would be overthrown. As to the caſe of Lord De La 
War, that was determined wholly upon the pleading. He agreed, 

from the authority of the Year-Book 38. Hen. b. 1. and IV. Jones, 
346. that ht and e/quire, and night and baronet, could not be 
one and the fame perſon ; bur that ſuch a one miles, and ſuch a one 

 elzminus, might be one and the fame perſon. He quoted Taz 
'REGISTER, 287. b. where the ſame perſon, in the tame writ, is 
called in the beginning of the writ miles, and in the latter end of 
the writ bars, He quoted alto Savillis Caſe (F). : 


nn (4) Cro. Jac. 341. 
(5) Cro. Car. 371. 5 (e) Latch, 161. 
(c) Dyer, 209. b. under the name of (J) Cro. Car. 205. 
$u T. Wen's Cale. „„ 135 2 N 
> i 8 : #4 PARKER; 


> 28» <&v +* 


Hilary Term; 1. Geo. 1. In B. R. 


PaRKER, Chief Fuftice, with the conſent of the reſt. The NoTTox 1 
writ of error muſt be quaſhed. Names are for the diſtinguiſhing 84% *) - 


ö "ee Cxow. 
of perſons. Such a one miles, and ſuch a one domnus, are two 0 


different names, and therefore to be intended different perſons. 
In records and legal proceedings the whole name is to be ſet forth; 
and therefore THom. TREVOR, Mil. here in the placita, muſt be 3 
intended of ſuch a one mil. who was no lord. * As to the cafes # U 23540] þ 
cited, and the difference taken between them and this, vi. that $635, 
the ſame perſon may be both miles and dominus, but cannot be 1 85 
eſhuire and #night, or knight and baronet, the true diſtinction is, 
that where this alteration has been made in the addition, and | 
held good, both the additions have become conſiſtent, by reaſon of £ 
the difference of the times; fince he who was efqur/e at the time | 
ol the writ directed, may be a Aniglit at the return; and ſo all thoſe 
caſes may remain good authorities. As to the Register, it is nothing 
to the purpoſe; for the writ is only a direction, that he who at 
the beginning of the action was miles is now become @ peer, and 
that the proceſs ſhould hereafter be againſt him as a peer. That 
writ does not import, that the ſame perſon was, at the fame time, 
both lord and #night (though that be true), but that he who before 
was only a #night is now a lerd. As to the objection, that the 
office aſcertains the perſon, there being but one Chief Juſtice of 
the Common Pleas, I anſwer, that we muſt not judge by our own ' 
knowledge, or the knowledge of anybody elſe, but by the record. 
Belides, Flemming's Cafe is a full anſwer to this objection. The 
| caſe alſo of Rider v. Broderick (a) is the fame with this, and tze 
Court was of the fame opinion; but no judgment is entered. 


Afterwards, in the ſame Term, two more writs of error, in the 
caſes of Fuller v. Davis and Alexander v. Symonds were quaſhed, 
for the ſame reaſon; | 5 18 


(a) ub. Me 


Aylwood againſt Woolley. ___ Caſe 146. 


AN ACTON was brought in the court of common pleas upon , ez 
three ſeveral promiſes: the firſt for fifty- ive pounds; the ſe- — — | 
cond for ſixty-five pounds; and the third for ſixty-five pounds, x0 tothe whole. 

The defendant pleaded as to part © zon aſſimpſit, and as to part | 

in abatement, * thus, v:z. as to fifty pounds of the firſt promiſe, # 86 1 
ſixty pounds of the fecond, and ſixty pounds of the third, guid L 2 5 
breve caſſetur, becauſe there were three actions depending in Tas 
COURT OF EXCHEQUER for the ſame ſums. Judginent of reſpon- 
eas oufter given in the court of common pleas. De 


Tux Court of King's Bench, upon error brought, were of 
opinion, that the judgment in the common pleas was well given; 
for a plea in abatement muſt go to the whole, and not to part; 
and the three actions depending in THE COURT-QF EXCHEQUER 
might have been pleaded in bar of tae whole. | 


Q 3 


Hilary Term, 1. Geo. 1. In B. R. 


Caſe 147. 5 5 Te — againſt Ormſton. 5 . 
A bill of ex- IN AN ACTION brought upon a bill of exchange, made payable 


E 3 yet . to the order of the plaintiff,” the declaration ſet forth, that 
. 44 the defendant, by his acceptance, became liable to pay it to the 
* fare as if it Plaintiff, ſecundum conſuetudinem mercatorum. Upon this declara- 


were payable tion there is a demurrer. 


«« . ** ; | 

R Ir was URGED for the defendant, that the plaintiff had only an 
authority to indorſe the bill, and then the indorſee might maintain 
an action; but that the plaintiff was not entitled to receive the 
money. It was compared to the caſe of a deviſe that executors 
ſhall fell land, where the executors have only an authority to fel}, 
but no intereſt; and therefore immediately upon ſale, the vendee 


— 
YAM 


% 


is in, not from the executors, but under the will. 


On THE OTHER SIDE it was ſaid, that if this was law, a multi» 
tude of bills of exchange would be.overthrown; that by the cuſtom 
of merchants there is no difference between payable © zo the order 
« of ſuch a one, or payable to ſuch a one or order; and that the 

[ 287 ] cuſtom is confeſſed by the demurrer. * That the ſame ſtrictneſs 
and nicety are not required in the penning of bills current between 
Salk. 443 merchant and merchant, as in deeds, wills, &c. In policies of 
' inſurance, © warranted to depart with convoy, has been reſolved 
to import a continuance with that convoy as long as may be (a); 

and this not 2x vi termini, but becauſe it is underſtood in this 

by merchants. . | 5 : 

THE CovnrT. Even in caſe of land, a grant or deviſe of the pro- 
fits of land carries the land. The word © order” implies property; 
there is no difference between having a power to diſpoſe of money 
and having the money itſelf. What is an order, but an authority 
to _ the payment of it? which the plaintiff here does to 
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Judgment for the plaintiff. 


(a] See the caſe Jefferies v. Legendre, bert v. Pigou, Park on Inf. 339. Lilly 
3. Lev. 320. 4 Mod. 58. 1. Show. v». Ewer, Dougl. 72. Taylor . Wood« 
320. Gordon v. Morley, 2. Stra. 1265. nefs, Park on Inf. 349. 
Victoria v. Cleve, 2. Stra. 1250. Hib- | : | 
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Caſe 148. The Pariſh of Brightwell againſt The Pariſh of Henley. 


A fervice of for- THREE weeks after Michaelmas a ſervant is hired until the 
ty days under a Micbaelmas following; and upon the Michaelmas following 
K 3 „ be was hired for a year until the next Michaelmas, but did not 
— — the year but bis fervice in both years was above 
1 diately antece- Year. | So Dr ve 55 
5M dent ſervice un- e 
Be der a hiring for leſs than a year.—S. C. 1. Seff. Caſes, 92. 8. C. Foley, 198. 243. S. C. z. Bott. P. L. 
. 437. 3. Sus 33. es ” 8 86 


s 


The 


Hilary Term, 1. Geo. 1. In B. R. 


The queſtion was, Whether this was a ſettlement? For though 
here was a hiring for a year, and a ſervice for a year, yet it was 


not a year's ſervice ſubſequent to that hiring. 
Fuſtice, the reſt of the Court concurring. 
| a hiring for a year, and ſervice for a 
year, though not under that hiring ; which was teſolved not to be 
! in the caſe of Overton v. Steepleton (a). But if a ſervant 


PARKER, Ghref 


| It is a ſettlement; for here is 


neceflary 2 


is hired, during a whole year, from week to week (5), and is then 
hired for a year, and ſerves one week, this is no ſettlement, for 


the want of continuance in the ſervice 


ſecond hiring. 


(a) Fort. 316. S. C. Sett. & Rem. 
255. S. C. 3. Salk. 257. S. C. 12. Mod. 
224. 8. C. Burr. S. C. 549. S. C. 
2. Bott's P. L. 415.—Sce alſo the fame 
point, Rex v. Southmolton, 1. Ld. Ray. 
426. Rex v. Eardiland, 2. Bott. P. L. 
423. But the hiring for a year muſt be 


made before there is any diſcontinuance of 


the former ſervice, Wichford v. Bretford, 
Fort. 311. And for what ſhall be con- 
fidered as a diſcontinuance, ſee Rex v. 
'Fifehead Magdalen, Burr. S. C. 116. Rex 


Ellisficld, Cald. 4. Rex v. St. Giles's 


THE 
Paas of 


BzurIGHTWELE - 


| againſt 
Tart PARISER 


oF HaNLSY. 


for forty days (c) after the 


Reading, Cald. 54. Rex v. Underbartow, + 


Cald. 65, Rex v. Grendon Underwood, 
Cald. 359. Rex v. Sulgrave, 1. Term 
Rep. 778. 

(5) Rex v. Bagworth, Cald. 179. 


(c) Bur it is now decided, that a fettle- 
ment may be gained by ſerving a year un- 
der different hirings, if one of them be for 


a year, although there be not forty days 


ſervice under the yearly hiring, Rex v. 
Intabitants of Adſon, 5. Term Rep. 98. 


v. Caverſwell, Burr. S. C. 461. Rex v. 
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Kitton againſt Fag. Caſe 149. 


PAMEIN, abigh-ſheriff, by a legal inſtrument, made Lancaſter an under-ſheriff 
1 his under-ſheriff, in truſt for Altham, who had beer-under- may, on the ſta- 


but neither Lancaſter nor Altham took the tute 3. Ame, 


ſheriff the year before ; c. 16. affign a 


oaths required by 27. Eliz. c. 12. ; and after Hamlin's year was 
expired, and before a new ſheriff was appointed, 4itham made an 


aſſignment of a bail-bond. 


name of the 
bigh-ſocriff 5 but 
for 


N. B. Altham always acted as under-ſherif, and Lancaſter not 1 1 
at all. . | is held in truſt, 
and who.has not 


The queſtion was, Whether Altham was ſuch a perſon as that taken the oaths 
his aſſignment of the bail-bond was a good aſſignment within the directed by 27. 
ſtatute of 4. Anne, c. 16. for the amendment of the law. Els. c. 12. is 
Mz. Ropins argued, that this aſſignment was good. This caſe —.— 
is to be reſolved into two points. FI Rs r, Whether it be neceſſary act. 

that this aſſignment be made by the high-ſheriff in perſon? And, q (C. 1. Stra. 
SECONDLY, If it be not, Whether this affignment, being made by 60. 


Altham the under-ſheriff de facto, be not a good affignment ? 


As to THE FIRST POINT he argued, that it was formerly a 
doubt, if the ſheriff returned a cepi corpus, as he muſt, notwith- 
ſtanding by the ſtatute of 23. Hen. G. c. 10. he is obliged to bail 
him, and has not the body in court at the day of the return, 
whether he was not liable to an action. The law was not ſettled 
in this point until the year of Charles the Second, when. 


bail- bond in the 


Krrron 
againſs 
8 Fas. 
3- Salk. 314, 
315. 
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| Hilary Term, 1. Geo. 1. In B. R. 
it was reſolved (a), that he is not liable to an action. In the ſta. 


% 


tute of 4. Arne, c. 16. for the amendment of the law, though 
<« under-ſheriff is not mentioned, yet he is far from being ex- 
cluded ; he may poflibly be included under the words « other 
«Q officers.” In all miniſterial acts, whatever is done by the 
under-ſheriff is of the fame authority as if done by the ſheriff him. 
ſelf (5). * The aſſignment of bail-bonds to the plaintiff is no new 
thing ; it was a common practice before the ſtatute ; and though, 
in ſtrictneſs of law, a bond being a cheſe in action, ſuch aflignments 
were not good, yet ſuch aſſignments have been taken notice of in 
ceurts of law, and not ſuffered to be evaded (c). The ſtatute 
4. Anne, c. 16. is not in nature of an authority to the ſheriff, but is 
a judgment in parliament that the ſheriff ſhall do it, and he is liable 
to an action if he do not; and in chanceryhe may be compelled to 
a ſpecific performance, according to this act of parliament, 
There were two reaſons for making this act of parliament ; the 
one to obviate the abuſive practice of ſheriffs in releaſing theſe 
bonds, and thereby cutting off the plaintiffs from the advantage of 
them, for whoſe ſecurity alone they were taken; and ſecondly, to 
remove the chicane-of the law, that theſe bonds were not aſſign- 
able, becauſe choſes in action. Had the ſtatute only made the bail- 
bonds affignable, and not faid by whom, the law would have ſaid, 
that the ſheriff was the perſon to aſſign it. If the ſheriff die before 
aſſignment, ſhall not the exerutor of the ſheriff aſſign it? As to 
the objection that may be made, that the circumſtances required 
by the act of parliament to be obſerved in affigning make it 
neceffary for the ſheriff to do it in perſon, it may be anſwered, 
that the rcaſon of preſcribing theſe circumſtances was only to 
make the affignment more effectual; and to diſtinguiſh the 
aſſignments by virtue of this act from thoſe in uſe before; and may 


therefore be compared to fines (4). But there was no deſign to 
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abridge the power of the under-ſheriff. An under-ſheriff, by 
virtue of his office, is included in ſeveral acts of parliament, 
though not named (e). Execution is the end and life of the 
law (/). This is a mechanical part of the ſheriff's office; and 


gui per alium facit, per ſeipſum facit (g). 
As to THE SECOND POINT, it is no more than this, whether all 
acts done by one who appears and acts as under- ſheriff ſhould be 


void for want of ſome circumſtances that none think themſelves 


obliged to inquire into, and concern the under-fheriff only. 
Though there be an under-ſheriff legally appointed, yet he not 
appearing, nor acting, it makes no alteration at all in the caſe, A 


| (a) In an Anonymous Cafe, 1. Vent. (e) The ſtatute of Wfminfter the 
Second, c. 11. c. 18.; the 25. Edw. 3. 


35. 3 8 
(5) Year-Book 8. Hen. 4. pl. 20. C. 17.; and fee Fitz. N. B. 266, 4. Co. 
Hob. 13. 3. Bulft. 77. 9. Co. 48. 


64. | 
(e] Foſter v. Jackſon, 22. Car. 2. (f) 5- Co. 92. | 
4) 3. Co. 88. | (pz) Civ. Car. 26. Salk. 5 


gaoler 


Hilary Term, 1. Geo. 1. In B. R. 


4 atto . - 
2 _— is ſo, that acts done by thoſe reputed in authority 
. good (b). If the acts of under-ſheriffs de facto were void, in 
ſo many acts of parliament relating to ſheriffs ſome care would very 


probably have been taken about it. — 


Mx. REEves, contra, inſiſted, that the oath to be taken was ati 
cath of office; that Lancaſter was in a legal manner conſtituted 
ander-ſheriff; but that Altham had no deputation at all, but was a 


mere intruder ; that ſuppoſing the aſſignment performed during the 


year of Hamlin might have been op 2m it would not now, being 
performed after (c). He took this difterence, that where a ſtatute 
appoints anything to be done by the ſheriff, and preſcribes no 

ticular manner for the doing of it, which makes it neceſſary to 
be a perſonal act, there the under-ſheriff may do it, though the ſheriff 
only is mentioned; but where the manner and circumſtances 
enjoined and preſcribed by the act make it a perſonal act, there 


the ® under- ſheriff cannot perform it; which difference anſwers #s 


all the inſtances brought from acts of parliament ; and he inſiſted, 
that the ſtatute enjoining the affignment to be under the hand and 
ſeal of the ſheriff did make it a perſonal act. Indeed, in Englefield's 
Cafe (d) it is held, that tendering a ring is no perſonal act; but 
then it is reſolved, in the Duke of Norfolk's Caſe there quoted, that 
the uſes being revocable by-writing under the proper hand and ſeal 
of the Duke, it was a perſonal act, and not capable of being per- 
formed by anybody elſe. This caſe is exactly the ſame with that 
at the bar, except the addition of the word © proper,” which, 
according to the cafe of Smith v. I/heeler (e), makes no difference 
at all. If the ſheriff die before aſſignment, his executor cannot do 
it. This is caſus omiſſus ; and the plaintiff muſt ſue in the 
| ſheriff's name, as at the common law before this ſtatute 4. Anne, 
c. 16. | ; | | 


Adjournatur (J). 


1 

3 2. Inſt. 381. Cro. Eliz. 699. 
Howell's Cafe, 1. Keb. 357. and Harris 
v. Jay, Moor, 112. Cro. Eliz. 34- 

(c) Year-Book 34. Hen. 6. 3. 6. 


1. Roll. Abr. 894. Moor, 112. 757. 


Yelv. 44. Cro. Jac. 73. 
(4) 7. Co. 11. 
(e) 1. Vent. 128. 1. Mod. 40. 
F) ParxER, Chief Juſtice, in Trinity 


Term, 3. Ges, 1. ſaid, that he had had the 


ſheriff himſelf might aſſign a bail bond in 
the name of the high-ſheriff, it having 
been the conſtant practice ſince the ſtatute 
4- Anne, c. 16. ; but that if the aſſign- 
ment were neither by the high-ſheriff 


nor his under-ſheriff, it would not be 
good: and that being the preſent caſe, 


the defendant had judgment. 
I, Strange, 60. a 


S. C. 


HILARY 


advice of all his Brothers on this caſe, and 
that they were of opinion, that an under- ' 


is bound to take care of the priſoners (a); and Kir ren 


ga 


Fase. 
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HILARY TERM, 
” The Firſt of George the Firſt, 
„„ 
The King's Bench, 


AT N a 
: <2 


VN / Prius, 
3 BEFORE 


Ci Thomas Parker, Kt. Chief Juſtice. 


Reeves againſt Symonds. 8 Caſe 1 50. 
Fruls was an action brought by Reeves for a quantity of on dhe triat of 
ſtockings ſold to Symonds. an action 08 

ſold an 


The defence of Symonds was, that it was not he that bought the 5 aper- 
ſtockings, but his ſon, who ſent them to France in the way of trade. hr —_— be 
To prove this he would have called his ſon. — 


PARKER, Chief Fuftice. He cannot be an evidence; becauſe — area 
here is an advantage made by way of trade; and to whom this and not to the 
advantage ſhall accrue depends entirely upon this queſtion, Who defendant. 
made this contract? and now one comes to ſwear, that he made 


the contract himſelf. | 
* DarNELL, Serjeant. He may be a witneſs; becauſe , 
he will neither get nor loſe by the event of this cauſe ; for what E 292 ] 
wg given in evidence cannot be given in evidence in another 
wn. | | 


PARKER, Chief Juſtice. This you have often ſaid, and I as 
often anſwered. If an action be brought by a commoner for his 
right of common, ſhall another perſon that claims a gee of com- 
mon upon the ſame title be allowed to give evidence? No; and 


Jet it is certain that he can neither get nor loſe in that cauſe ; for 
ot the 
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Hob. 92. 


| Hilary Term, 1. Geo. 1. At Nifi Prius. 


the event of that cauſe will no way determine his right. But 
though he is not intereſted in that cauſe, he is intereſted in that 
queſtion upon which the cauſe depends; and that will be a bias 
upon his mind. It is not his ſwearing the thing to be true that 
gives him any advantage, but it is the thing's being true; and 
the law does judge, that it is not proper to admit a man to ſwear 
that to be true which it is plainly his intereſt ſhould be true. 


KRA HERR TERM 
The Firſt of George the Firſt, 
The King's Bench. 


Sir Thomas Parker, Kat. Chief Juſtice. 
Sir Lyttleton Powys, Kut. | | 
Sir Robert Eyre, Kut. T Juſtices, 
Sir John Pratt, Kut. RR E 
Sir Simon Harcourt, Knt. Attorney General. 
Nicholas Lechmere, E/q. Solicitor General. 
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»The Pariſh of Frencham againſt The Pariſh of Pep- Caſe 151, 


perharrow. 


IHIS was the caſe of a ſettlement ; and in the order of the A fervice "OI 
: ; juſtices the fact was ſtated ſpecially. | year will not 


; gain a ſettle- 
A ſervant was hired two or three days after Michaelmas, to ſerve ment, unleſs 
until Mic haelmus next; but he ſerved as many days after Michael- there is alſo a 
: . * 5 "M hiring for a year. 
mas as made his year compleat, and then received his wages. 
A 885 = | S. C. 1. Seſſ. 
DarNELL, Serjeant, argued, that this was no ſettlement; for cates, 71. 


the Court muſt take the fact as ſtated hy the juſtices ; and there- $,C. Foley, 244. 
fore, though the circumitances ſet forth in the order might have 3 C. Fort. 322. 
been ſufficient to have induced the juſtices to have found this a Ne. get. & 
fraud, and that the real hiring was for a whole year, yet ſince they 5 

have expreſsly ſtated the fact otherwiſe, and that he was hired three 

or four days after Michaelmas, until Michaclmas next, the Court 

muſt take the fact for granted; and then there can be no ſettle- 

ment, becauſe there is no hiring for a year, as the law requires, 


Atjournatur. . 


But afterwards, ul audivi, it was held no ſettlement. 


Joſſelyn 
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Caſe 152. | Jjoſſelyn againſt Lacier. 


Adil, requiring THIS was A wRIT OF ERROR upon a judgment given in the 


the . to court of common pleas in an action of ſumpſit, where the 
9 plaintiff declared, that Evans drew a bill upon Jeſſelyn, requiring 
& ourof the grow-. him to pay Lacier ſeven pounds every month (the firſt payment 
< ing jubſtence of to begin in December, about two months after the date of the note) 
ie the drawer,” is out of the growing ſubſiſtence of Evans, and place it to his account ; 
not a negotiable that Lacier carried the note to Jo//elpn, who accepted it, and pro- 


_ 2 miſed to pay it, ſecundum tenorem billg; by which acceptance, 


tom of mer- according to the cuſtom of merchants, he became liable; and that 


chants; and a afterwards he refuſed to pay, &c. 


| iſe | 8 | 
legen tw: The defendant pleads non affumpfit infra ſex annes ; and judy. 
ren bile, will ment was given for the plaintiff, upon which judgment the preſent | 


not ſupport an rit * 
* writ of error is brought. 


S. C. poſt. 316. BRANTHwWA VT, Serjeant, who was of counſel for the plaintif 
S. C. Fort. 28 2. in error, owned that the defendant's plea was naught ; for the pro- 


3. Wut 262. miſe being to do an act upon a future day, the plea ſhould not haye 
. tra. 24. been non afſumpſit, &c. but that cauſa actionis non accrevit infra 
ex annos, But he inſiſted that the declaration was vicious; for 

the plaintiff declared upon the cuſtom of merchants, concerning 

bills of exchange; and yet ſets forth ſuch a bill, as in the very na- 

ture of it appears not to be a bill of exchange. It is eſ- 

ſential to a bill of exchange to be negotiable, which this cannot 

; poſſibly be; becauſe it is to pay upon a contingency, © out of the 
growing ſubſiſtence” of Evans. If it ſhould be objected, that 

there is ſet forth in the declaration an expreſs promiſe to pay, it 

may be anſwered, that this will not help the matter; becauſe a 

* naked promiſe, a nudum pactum, is not in law a ſufficient foun- 

dation for an action. There muſt be a conſideration ; and the 


conſideration muſt be particularly ſet forth in the declaration, that 


ſo the Court may judge whether it be ſufficient to maintain an 
action. In the caſe of Feſter v. Smith (a) the plaintiff declared, 
that the defendant being indebted promiſed to pay; and it was held 
that the conſideration was not ſufficiently ſet forth, for that the 
plaintiff ought to have ſpecified the cauſe of the debt; as money 
lent, goods fold or delivered, &c. In the cafe of Fricket v. 
Manly (b), *paululum tempus he ſhould forbear,” is held not a good 

. conſideration ; becauſe no certain judgment can be made, what 
portion of time that is. A conſideration of forbearance for a con- 
venient time, will be good; but then there muſt be an averment 
how much time he did ſtay (c). In the cafe of Wiſe v. Wiſe (d), 
in an aſ/ump/it by an executor the plaintiff declared, that the de- 
fendant being indebted to the teſtator in the ſum of twenty pounds, 
according to an agreement between them made, promiſed to pay; 
and after verdict for the plaintiff, upon non afſumpſit, the judgment 


V (c) By Wrxpn am, Frfice, 1. Sid. 33. 
(8) I. S 45 (4) 2. Lev. 152. | 
| | | Was 


wo wu Py WS 0. Gn 
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was arreſted, for want of ſetting forth this agreement. The eaſe 


of Pearſon v. Ganell (a) was ſtrongly inſiſted upon, as a caſe in 
point, to prove that this was not a bill of exchange; and that a 


declaration upon it, as a bill of exchange, was erroneous. 


Ms. REEves, in affirmance of the judgment, argued, 
FixsT, That this was a good bill of exchange; for the words 


a out of my growing ſubſiſtence, do either import ſome intereſt 


or effects that the acceptor had of the drawer in his hands, or 
they are idle and inſenſible. If the former, then the caſe is in 


effect this: A. draws a bill upon B. requiring him to pay C. ſo 


much money, out of the money that is in his hands; non refert 


whether B. has any money of A. actually in his hands; for by 


his * acceptance, he is eſtopped from ſaying the contrary. But 
if the words are inſenſible, then they are ſurpluſage. 
SECONDLY, He argued, that ſuppoſing this not to be a good 


bill of exchange, there was an expreſs promiſe laid, and a ſufficient 
conſideration to ſupport it. Labour and trouble, &c. are ſufficient 


Josszzrn 


LacItn, 
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conſiderations to ſupport an aſſumpſit, as a valuable one; for almoſt 


| any conſideration, though ever ſo ſmall, has been held ſufficient ta 
ſupport this ſort of action (5). He inſiſted, that the drawing the 


bill was a requeſt and authority to demand the money ; and that the 
trouble the plaintiff was at in demanding the money, was a good 
conſideration. | 5 


BRANTHWAYT, Serjeant, replied, that the going of the plain- 


tiff to demand the money, was no part of the contract, nor any 
advantage to the party that made the promiſe. | 


Aljournatur (c). 
(a) 4. Mod. 242. within the cuſtom of merchants; and 
| (5) 3. Cro. 77. 1. Sid, 369. 2. therefore that the action could not be 
Vent. 71. 74. ſupported by the promiſe, S. C. poſt. 


(e) The Court was of opinion, that 316. 


this was not a good bill of exchange 


The Queen againſt Blagden. 


Caſe 153. / 


R. REEVES, for the defendant, obſerved, that if the crown EE 
'L had a Ah Ok ifſue upon the traverſe, yet the ine was A & om 


here ill joined, becauſe nat joined in the words of the traverſe, but 
more narrow and reſtrictive. The information charges the defen - 


dant with uſing the office, liberties and privileges, franchiſes, &c. 
of portreeve of the town of Honiton, and the traverſe is taken in 


145. 


words as general and comprehenſive as the charge; but the iflue 


taken upon the traverſe is ABSQUE HOC. that he uſurped the office 


generally. Now a man may uſurp the office, and not uſurp all 


he privileges, &c. relating to that office. 
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nE. As to THE MAIN QUESTION, Whether the crown is at l. 
Wer the — take iſſue upon the traverſe, or not? the only precedeny 


crown may take alledged in behalf of the power of the crown, was that of 75 


inne upon the Queen v. Halcourt (a); and there the queſtion never received an 


rare? judicial determination, becauſe the defendant died. As to the caſe 
of Sir Gervas Clifton (5), he ſaid, that it appeared from a larger 
report of that caſe in Godboit (c), that it was nihil ad rem. In the 

"writ of ſeiſin in Cote's Entries (d), where the other entries are let 
forth, the traverſe is omitted, which proves it immaterial, | 


Ofthe difference To the objection, that in an information of intruſion, the king 
between infor- may take iTue upon the uſurpation, though a title be ſet forth; be 


- mations of in- 1 £ ; | . | 
| eee * 1 anſwered, that an information of intruſion was of a different nature 
| thoſe in the na- from this; becauſe non ſeguitur, from his having a title, that he is 


ture of a quo no intruder ; but it does, that he is no uſurper. The courſe of 

ans precedents is ſo in intruſion ; but otherwiſe in this kind of informa- 

: tion ; which is a preſumptive argument that there is a difference, 
Another difference there is, that in an information of intruſion, the 

crown ſets forth its title, and concludes © ge premſis, Sc,” 


Then he argued, that the allowing the crown to join iſſue upon 
this traverſe, in their replication, would be inconvenient to the 
crown, inconvenient to the party, inconvenient to the Court; and 
argumentum ab inconvenienti fortiſſimum in lege. In the firſt place, 


it is inconvenient to the crown; becauſe by this the matter is put 


= [ 298 ] at large; the defendant may * anything in evidence; and it 


amounts, in effect, to the general iſſue of non uſurpavit (e). * All 
the inconveniencies of allowing general iſſues will follow upon al. 
lowing this. If the king can take iſſue upon this, he is bound to 
do it. Where the defendant ſets forth his title with traverſe, and 
the king's title is upon record, there the king may either traverſe 
the defendant's title, or he may waive that, and take iſſue upon the 
defendant's traverſe; but if his title do not appear upon record, 
then the king is bound to take iſſue upon the defendant's tra- 
verſe {f). As to the objection, that no prerogative of the crown 
is here inſiſted upan, but only a right common to every ſubject; 
It is enough to anſwer, that THE ATTORNEY-GENERAL would 
: not be cantent in this caſe to be bound down by the ſame rules of 
| pleading that the ſubject is: the ſubject could not have avoided 
taking the iſſue, but no one will ſay the crown was bound to do 
this.— Secondly, This would be inconvenient to the party; becauſe 
it renders it almoſt impoſſible for him to prepare for his defence; 
for the crown may upon this iſſue attack his title, or may give in 
evidence a miſuſer or forfeiture of his office — Thirdly, This 
would be inconvenient to the Court, For the Court cannot tell 
what judgment to give, without being certified from the Judge that 
tried the cauſe, what the nature of the evidence was; for the uſing 


: (a) Hilary Term, 23. Elix. Roll. 1. 75 Heydon's Caſe, Co. Ent. 372. 
| (5) 3. Leon. 184. 7) Brook, Abr. © Prerogative 116. 
(s.) Godb. gr. Vuaugh. 64, 


t) Co. Ent. 539, 549. 
an 


Eaſter Term, 1. Geo. 1. In B. R. 
an office without a title, and tlie forfeiting an office by miſuſing, Tux Quzzn 
require different judgments. 1 * i 1 
In the laſt place, he infiſted; that the defendant, by ſetting forth 85 
his title, had anſwered the whole charge of the information, which 
was for him to ſhew quo warrants, &c. e | 
Tak Cour were all of opinion that the defendant ſhould have 
judgment. 7 | 
 PaRKER, Chief Juſtice. Nobody ever thought that “ non | 
« uſurpavit”” was a good plea ; and the reaſon why it * is not, evi- s | 299 ] 
dently appears from the nature of the charge, which is for him to 99 
« ſhew, by what warrant or authority, &c.” to which that plea is no 
anſwer; and if this could not have been pleaded in Fan then 
moſt certainly that replication, which in effect ſets up that 
plea again, muſt be naught. If „non uſurpavit”” were a general Hob. 227, 
iſſue allowed in this caſe, all the reſt of the pleadings would be to 
no other purpoſe but to lengthen the record. The difference ob- 
ſerved by MR. REE VES between the caſe before us, and an infor- 
mation for intruſion, is very juſt; for though the defendant ſhould 
have a title, any it is very poſſible he may be an intruder, but im- 
poſſible that he ſhould be an uſurper. | 


Powys, Juſtice, was of the ſame opinion. The very teaſen of 
joining iſſues, is that the party may come prepared to defend one 
fingle point. In the caſe of barratry the law is otherwiſe ; but 

then'it muſt be told what point will be gone upon. | 


PRATT, Fu/tice. 1 am of the ſame opinion. For had © nor 
« uſurpauit”” been a good plea, every-body would certainly have 
pleaded it; becauſe by this means THE ATTORNEY-GENERAL 
would be kept in the dark, and unacquainted with the nature of 
the defendant's title; and the hazard of ſetting forth a ſpecial 
title, where the 1 certainty in pleading is required, might 
be wholly avoided. Beſides, the labour of pleading ſpecially is 
entirely loſt, if all may be ſet aſide by a general replication. 


judgment was accordingly given for the defendant. 


* Muſt ft Later . 

5 uſton againſt ateman. Caſe 154. 
THE Cook warmore fr the pinif, by Ma. FORTEXUR, o ac, 
in arreſt of judgment. | pleading being 
Two points conſiderable, porn * 


FissT, Whether the defendant's plea was not naught ? Becauſe 3: C. ante, 228. 
it ſays only, that Sir Thomas Frete was ſeiſed generally; but does S. C. Ob. zog. 
not ſay, that he was ſeiſed in dominico ſug ut de feodo, which eſtate Ee 
only can ſupport a preſcription. „„ | 
SECONDLY, Whether, ſuppoſing the plea to be naught for this 
reaſon, the finding of the jury had not cured this defect 5 


Vox. * R | TukE 


* 


bn noe 14. Tre Me 


Mesvon Tux rixsr POINT he waived as ſufficiently ſpoken to for. 
«ga merly. | 2 | 


VarzMANG | | 
As to THE SECOND POINT he argued, that this defect in the 


| plea was not aided by the verdict, becauſe the ſeiſin was no 
of the iſſue; but previous to the uſage, and admitted by the re. 
5 plication, whereby the uſage only was put in iſſue. The general 
reaſon, why defects in pleading are cured by verdicts, is, becauſe 
It is to be ſuppoſed, that the verdict could not have been found, 
unleſs there had been evidence given at the trial of that matter 
wherein the pleading is defective (a). But this not being part of 
the iſſue, can never be ſuppoſed to be given in evidence. Nay, 
this is not only no part of the iſſue; but it is not even a neceflary 
conſequence of the iffue, for there might be ſuch a uſage, and yet 
the party not ſeiſed in fee. Had the jury found a title, that he was 
ſeiſed in fee, it had been erroneous ; or at leaſt it had been a void 
finding (5). The only caſe, where a bad preſcription is held to be 
cured by a verdict, is the cafe of Anuſiy v. Fawkener (c, and that 
caſe is eaſily anſwered ; for firſt, How was it poſlible, that an 
[ 301 ] finding of the jury could maintain that preſcription, which ® the 
law ſays is naught? And yet that is the caſe there; for there the 
pareſcription was, that the defendant and all the occupiers of the 
ſaid cloſe, time out of mind, &Cc. ; and this preſcription was by the 
Court held too general; for a tenant at will, or a diſſeiſor, may be an 
occupier. And ſecondly, this caſe is denied to be law, in the caſe of 
Thorn v. Roby (d). To the caſe in Hutton, 54. quoted when 
the caſe was ſpoken to before, he anſwered, that there of neceflity 
the verdict muſt help; becauſe a grant of a thing being alledged, 
which in its own nature could not be granted but by deed; unleſs 
the jury had found the dzed, they could have found no grant at all. 
| Then he quoted ſeveral cafes (e), wherein it was held, that bad and 
Hob. 136. defective pleadings are not aided by verdicts. 


SALKELD for the defendant inſiſted, that after a verdict, this 

muſt be intended a ſeiſin in fee. In 1. Fentris, 122. it is ſaid by 
THE CHIET JUSTICE, that after a verdict, the Court would make 
any intendment to make the caſe good. The caſe in 1. S:gerfin, 
218. proves that a Court will ſtrain very hard to ſupport a verdict. 
The queſtion therefore is, Whether © ſeifin” can poſſibly be in- 
tended of a ſeiſin in fee? And without doubt it may; tor ſeiſin 
is the genus; ſeiſin in fee, in tail, for life, &c. are the ſpeczes. The 
word © ſeiſed' rather, imports: feiſin in fee than any other 
eſtate ; becauſe ſeiſin in fee is the mother eſtate, and all the other 
particular eſtates begin by contract. In the pleading of a fine it 
is /ei/itus only; and yet always underſtood to be de feado, Could 
not the plaintiff have rephed, that Freke was ſeiſed for life, and have 
traverſed the ſeiſin in fee * modo et forma, as by the plea was ſup- 
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(a) 1. Mod. 161. (e) Hob. 189. Action upon the caſe. 
(6) 1. Sid. 96. 2. Cro. 245. Aſſumpſit. 3. Cro. 419. 
(c) Cro. Ez. 446. Caſe. 3. Cro. 515. Debt upon obliga- 
(4) Michaelmas Term, 9. Arx. tion. Styles, aa0. Aſſumpſit 


poſed 7 


Eaſter Term, 1. Geo. 1. In B. R. 


ſed? Certainly he might; for whatever is neceſſarily ſuppoſed 
in a plea, may as well be traverſed as what is expreſſed (a). If 
this had been traverſed, then no queſtion this had been in iſſue. 
Evidence likewiſe might have been given by the plaintiff to ſhew, 
that Freke was ſeiſed for life, and not in fee; and this had made an 
end of the iſſue, He likewiſe took a difference between a defective 
title in itſelf, and a title defectively ſet forth ; the former cannot 
be ſupported by a verdict, but the latter may. For this purpoſe 
he cited, Dorne v. Caſbford (b), Crouther v. Oldfield (c), Harri- 
fen v. Peck (d), and Blackford v. Atkins (e). From the verdict 
found by the jury, it is plain that it muſt be ſuch a ſeiſin, as that 


Mrs ron 
Againſt 
YATEMAN, 


thoſe whoſe eſtates Sir Thomas Freke had, did time out of mind Salk. 279. 


uſe ſuch a way, &c. Now this could not be any other ſeiſin but 
in fee; therefore the verdict has heiped the plea. 


PARKER, Chief Juſtice. It is as clear as the ſun, that unleſs 
evidence had been given to the jury of Sir Thomas Freke's having 
an eftate in fee, they could not have found ſuch a verdict; and 
then, according to the rule laid down by MR. ForTtscue, the 
verdict has helped the pleading. Seiſin in fee, as was ſuppoſed in 
the plea, might have been traverſed. . 


Powys, Fuftice, concurred with PARKER, Chief Fuftice, 
Eva, Fuſtice, doubted, 


. Prartr, Fuftice, concurred ſo ſtrongly with Pax EER, Chief 

Fuſtice, that he held the plea would have been good, even upon 2 
general demurrer. The word © /e/itus,” ex vi termini, no more 
imports ſeiſin for life, than ſeiſin in fee. It is true that « /erfitus®? 
alone, ſhall be intended a ſeiſin for life; but the reaſon is, becauſe it 
iS a maxim of law, that verba * contra proferentem fortius accipienda 
fint(f); and a ſeiſin for life is the moſt prejudicial ſeiſin to him 


*[ 3031] 


that pleads it. Therefore if any averment follow in the ſame 


plea, that neceſſarily reſtrains the ſeiſin to a ſeifin in fee, upon 
a general demurrer it is well. And this is the caſe here; for the 
fubſequent averment, © that he and all thoſe whoſe eſtate he had, 
muſt be falſe, unleſs it were a ſeiſin in fee. And if this be neceſ- 
farily included in the verdict, as undoubtedly it is, then it is aided 
by it. The authorities are innumerable. 


Ailjcurnatur. 


(a) Gilbert v. Parker, Eaſter Term, (0 Palmer, 420. S. C. Latch. 716 
3. Ann. Salk. 629. % (e) Hobart, 116, 117. | 
Ba, Eaſter Term, 9. Vill. 3. Salk. (F) Ante, 229. Hob. 244. 
303. 

(c) Hilary Term, 4. Arn. Salk. 170. 
365. 1. Lutw. 12 5. 2. bd. Ray. 1225. 


: R 2 Wedeal 


3. Salk. 279. 


rence between 


dern of Fer, caſe was ſpoken to laſt, inſiſted copiouſly upon a difference be. 


Salk. 520. 
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Caſe 155. Weddall againſt ManucSptors of Jocar. 


Of the diffe- QALKELD, Serjeant, who was Counſel for the bail, in anſwer 
to the objection againſt the plea, that had been made when the 

1 tween pleas of performance, and pleas by way of excuſe. Had this 
S. C ante, 267. been pleaded by way of performance, he owned it would have 
been naught; but he contended that it was by way of excuſe, and 
therefore well. The only matters that can be pleaded as a per- 
formance, to this recognizance, are either rendering the body, or 
paying the condemnation ; but this is none of thoſe ; ergo a plea in 
excuſe. Had it been a plea of performance, it had been naughty 
becauſe the iſſue joined upon it would then, according to the objec- 
tion, have been material only one way. A plea in excuſe, in the 
very nature of it, implies a non- performance; and it is always 
decifive and effectual; becauſe the Court will intend nothing in 
favour of him that pleaded it, but what is contained in the very 
plea : and therefore the bail having pleaded here, that the principal 
died ante emanationem brevis, by way of * excuſe, the Court ſhall 
never intend the death of the principal, between the emanation 
and the return of the writ; ſo that if ata trial upon this iſſue there 
had been evidence that the principal was alive at the time of the 
emanation of the writ, judgment muſt have been given for the 
laintiff; nor would any evidence have been received of his death 
3 the emanation and return. As for the caſes of debt upon 
bond, and folvit ante diem pleaded; they are not parallel, becauſe 
pleaded as performance (a). There is no doubt but © accord 

« with fatisfattion,” though before the day, may be pleaded in bar 
of debt upon bond; and yet the objection will hold equally here, 
72. that it is poſſible, that though this plea ſhould be found againſt 
the defendant, yet he might pay the money according to the con- 
dition of the bond at the day; and therefore the iflue joined upon 
this plea, is material only one way. Now, this is a plea by way of 
excuſe, which ſuppoſes non- performance. Pleading is only ſetting 
forth that fact, which in law is a good diſcharge ; if therefore the 
death of the principal arte emanationem brevis, be ſuch a fat-as 
in law diſcharges the bail, certainly the bail may plead it. 


Ms. FoRTESCUE contra, What is a good diſcharge may no 
doubt be pleaded, but then it muſt be pleaded properly and in due 
form. The proper way of pleading it had been, that the principal 
died before the return of the capias ad ſatisfaciendum. So is 
Thompſon's Entries, 280. and all the precedents. The end and 

deſign of joining iſſues, is to be final and concluſive, to determine 
the matter one way or the other. No iflue can be joined on this 
lea, that can be material both ways; and it is parallel with the 
caſes of Hill v. Mandy (b), Atwood v. Coleman (c), and Marril 


a) Cro. Jac. 434. Robinſen's Fn- (6) 
mies, 196. Velv. 192. 7. Co. Rep. (e. 
Pinnei's Cale. 2. Rus 's Rep. 187. 


v. Poſen, 


er Jaſſelyn (a), where « ſelvit ante dim was pleaded, and held 


plea. 
« As to THE SECOND POINT namely, the objection taken by 
the Counſel for the defendants to the ſcire facias, that the ſcire 
facias was brought not only for the coſts and damages given againſt 

the principal in the original action, but likewiſefor the nine pounds 
additional coſts adjudged upon the writ of error, whereas it ap- 
peared upon oyer of the recognizance, that the bail was only 
bound to pay what was given againſt the principal in the original 
action; MR. FoRTESCUE anſwered, | 

FixsT, That the word “ predif.” ſhould refer only to the 
hundred and five pounds, and not both to the hundred and five 
pounds and the nine pounds too. ö | 


SECONDLY, That the concluſion ſecundum farmam et efectum 
recogn. predif. did neceſſarily tie down the word © predid.” to 
ſuch damages and coſts only, as could be recovered by that recog 
nizance. De | | N 
TwIRDLY, That this fault might be cured by entering a 
nolle proſegui as to the nine pounds, and taking out execution only 
for the hundred and five pounds. A ſcire facias is in the nature of 
an action of debt; and therefore to be governed by the fame rea- 
ſon. If I demand too much, I may releaſe it; and this releaſe is 


no falſifying the writ. One may releaſe an ill demand, as well as mm 178. 


a good one (b). 
SALKELD replied to this laſt point, that he never before heard 


of nolle proſegui's being entered upon writs ; that he had heard of 


abridging counts, but never of abridging writs; that this was not 
only a writ, but a judicial writ, which is the act of the Court, and 
muſt have a foundation on which it 1s warranted. 


PARKER, Chief Fuſtice, There is, no doubt, a difference be- 


tween 2 performance, and pleas of excuſe, in many reſpects. 


But the queſtion here is, Whether you can make that time which 
is immaterial, part of the iſſue ? * It ſeems ta be a general rule of 
reaſon, as well as law, that circumſtances ought never to be put in 
iflue any further than they touch the matter in queſtion ; and 
whatever iſſue does otherwiſe is immaterial, 


that the other party had no remedy but by demurring to the 


Wzpvarg 
againſt 
MaAaNnucaAPs 
TORS OF © 

JoeaAx. 


*[ 395] 


658, 659. 


* [ 306] 


As to the other point, the word & predia.” muſt refer to the | 


nine pounds, as well as the hundred and five pounds; becauſe 
there is no other end or purpoſe whatſoever that the nine pounds 
is mentioned, but only that the prædict. may relate to it. The 
words « de placito prædict.“ mult relate to both pleas, or elſe it 
is uncertain to which. A ſcire facias is a judicial writ, founded 
upon record; and therefore if a writ iſſue out, not warranted by 
the record, it muſt be quaſhed, _. a 


4 | - = 
(a) Poſt. 14, 8. Mod. 346. 1. Ann. Incledon v. Crips, Styles, 175. 


(5) Hobart, 133. Michaelmas Term, Theſau. Brevium. 234. 


Fafter Term, 1. Geo. 3 In B. R. | 


WIr ir PRATT, Juſtice I did, upon the firſt argument, think the plex 
gan naught; now am ſomewhat doubtful. There is no doubt but the 
* defendant might have pleaded, that the principal died before the 
Jocazx, return of the capies ; but ſinoe he has pleaded more to his diſad. 
| vantage, I doubt he muſt prove his excuſe, in the ſame way that 
he has pleaded it. Though this or that particular day is imma. 
terial, yet time is material; and the pleading of the death of the 
principal generally, without confining it to ſome time, would not 
have been good. Since therefore it was neceſſary for him to con- 
fine it to ſome time, and he has confined it to this time, though 
this be a narrower portion of time than what he was obliged to, 
yet, ſince it is his own excuſe, he muſt ſtand and fall by it; and 
the Court will not intend a fact in his favour, which he neglected 
to plead. Suppoſe a bond of a hundred pounds, conditioned for 
the payment of fifty pounds, the defendant pleads twenty pounds 
paid in ſatisfaction, and upon the trial of the iſſue, it appears that 
ten pounds were received in ſatisfaction, the verdict muſt go 
againſt the defendant; and yet the ſum of ten pounds, received in 
[ 307 J fatisfaQon, is as good a diſcharge “ in law, as the ſum of twenty 
pounds; but being a plea in excuſe, he is bound to prove it, as he 
pleaded it. | | | 


PARKER, Chief Fuſtice. A difference in the ſum varies the 
accord, but ſo does not a variation of time. Suppoſe a bond, con- 
ditioned for the payment of money before ſuch a day, and the de. 
fendant pleads that he paid the money ſuch a day, according to the 
condition of the bond; and ſuppoſe, upon evidence, the fact comes 
out thus; that the money was paid after the day he pleaded pay- 
ment upon, but before the day mentioned in the condition of the 
bond; and this is found ſpecially, What is to be done? If it be once 

laid down as a principle, that whatever is pleaded. by way of ex- 
cuſe, is neceſſary to be proved, and part of the iſſue, then my bro- 
ther PRATT is right. | | 


 PraATT, Fu/tice. If a perſon has judgment to recover two diſ- 
tinct ſums, and being ſenfible that he has a right only to one, he 
releaſes the other, and takes out execution for the one only, can 
this judgment be reverſed ? and yet the judgment is the act of the 
Court. But here the /cire facias, though it be the act of the 
Court, yet is not purely the act of the Court, but grounded upon 
the prayer of the party. Mx Fox TESscUE has cited no prece- 
dents; but I ſee nothing in the nature or reaſon of the thing, why 
a nolle preſegui may not be entered as to the nine pounds. 


Caſe 1 56. * The King again Gully. 


An order for AN ORDER or szss tors, ordering the father to pay ſo much a 
maintenance ot week towards the maintenance of his daughter was quaſhed, 


2 poor relation becauſe it was not ſet forth in the order, that ſhe was unable to 
muſt ſtate, that 


the party ws unable to work. —5. C. Sett. & Rem. 70. S. C. 1. Seſſ. Cafes, 90. 


work, 
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work, without which the juſtices have no juriſdiction. But * by Tur Kixe 
« unable to work,“ the act means a perſon not able by work to Fig | 
get his own living; and not a perſon that is able to get nothing at rants 


all (a). RT : 
| ANOTHER EXCEPTION was taken to the order; and that was, An order of 
that this allowance was to be paid “ until further order ;*” whereas maintenance 


it ſhould have been, © as long as the father continued able to al- _ further 
1 er, it 


« low, and the daughter poor and unable to work.“ good 
; ion f 1 . | | 
But this exception was _ ruled Ante, 35. 
(a) See Rex v. Hyworth, 1. Stra. 10. Salk. 534. 


The King againſt The Biſhop of Meath and Others. Ca 157. 


THIS was A WRIT OF ERROR, upon A judgment ina quare im- Proceedings in 
pedit, out of Ireland. | EE fare impedit. 


There were two exceptions taken to the writ of error, by the 
Counſel for the defendant in error. 


Tux FIRST was, That the return to the writ of error was, by 
« RICHARD Cox, Mil.“ and not “ Capital. Fuſtic.”? 85 


SALKELD, Serjeant, in anſwer to this, quoted ſeveral Entries (a), 
in ſome of which no © reſponſ. at all; but only © record. et pro- 
4 off. de quibus, &c. ſequuntur in hæc verba;” in ſome the name 
of the Judge © infra nominat.“ and no more; and produced in 
court ſeveral precedents of returns to writs of errors out of Ireland, 


ia the very ſame manner as in the principal caſe, 


He urged, that whenever any record came into court, the time 
for debating whether the record was returned by a proper officer, 
was the firit Term; for if it remain a Term undiſputed, it muſt 
be taken for granted that it was returned by a proper officer. 
No officer but a ſheriff, and that by the ſtatute of York, is obliged 
to ſet his name to the return. * The returning of a record by a r _.. 
Judge of an inferior court to a ſuperior court, is not a judicial act, [ 399 } 
but a miniſterial one. | EA 

THE SECOND was, That the writ of error was quid cum, &c. 
Fer breve naſtrum de quare impedit; whereas the words of the writ 

are, gudd permittat ipſum præſentare, &c. and there is no ſuch writ 
3 quare impedit. | 

SALKELD, Serjeant, anſwered to this, that Bracton (ö) diſtin- 


guiſnes between the writs of quod permittat and quare impedit. 
That quod permittat was either an antiquated writ, or taken away 


(a) He quoted Coke's Ent. 225. 228. (2) Bract. 246, 247. 
| 233. 244. Pla. 6. 248. Pla. 8. 249. | 
Pla. 9. 252. Pla. 10. 257. | 
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Tur Rixs by ſome old ſtatute now Joſt, and he cited the ſlatute 1 3. Edu. ! 
RE e. 5. and Maynard (a), to prove there never was ſuch a writ a 
HE bis Hor © : . 23 . 2 : . 3 
e eee 90d ee In all judicial records it is called a ↄu fe impedit : 

AvD OTtarss, {0 allo in writs of inquiry; ſo alſo in writs to the biſhop de Cler. 
| admit:end. (5). The books called Offcina Brevium (c) ang 
Theſau, Brevium (d) call it a quare impedit ; and fo do many fla. 
tutes. If now in ftatutes, and in judicial records, it is known by 
the name of guare impedit, why may it not in writs of error? 


Tre SERJEANT then went on to take exceptions to the origi- 
nal record. | - | f 
FIRsT, Though in a guare impedit, both the plaintiff and the 
defendant may be actors, that muſt be underſtood when both are 
out of poſſeſſion; for when the defendant is in poſſeſſion, the plain- 
tiff cannot recover unleſs he make a title, and the defendant is not 
obliged either to make a title or become actor. | Es 


SECONDLY, In a quare impedit the plaintiff muſt ſet forth both 
*1 216 J fifin and vacancy; but here he has failed in both. * As to ſeiſin, 
* * © thedeclaration ſtands thus, © /er/itus fuit et inadvocatione eccleſiæ; 
| ere the (et couples nothing, and © /zi/itus” refers to nothing.— 
As to the vacancy ; the record is thus, & eccle/7a pred. vacavil per 
ce ceſſinem, c. Now this 1s pleading a conſequence, without 
ſetting farth the act, of which this is a conſequence ; it ought ta 
have been pleaded thus, that the parfon was made a biſhop, or ad- 
vanced to a living incompatible, &c. as the fact was, per quod eccle, 
fia pred. vacavit. | | 23 VVV 
TrrnprLy, The concluſion is, © et hoc paratus eſt ver ifcare, in- 
ead of “ inde producit ſectam, and fo no ſuit before the Court. 
This is not mere matter of form. 8 | 
FouRTHLY, That the venire was returnable upon a day cer- 
tain; whereas in a guare !mpedzt it ought to have been returnable. 
upon one of the common return days (e). This therefore is a dif. 
continuance 3 and not helped by the ſtatute of Jeofails, becauſe the 


king is party (J). 
MR. DExToON contra, 


FiRsT, As to the objection about ſeiſin, the word & r may be 
leſt out, or tranſpoſed thus, & et de feods et de jure.” 

SECONDLY, As the objections cohcerning the vacancy, and the 
3 verificare, admit of this anſwer, that advantage might poſ- 
ibly have been taken of them by demurrer, which advantage is 
loſt by taking iſſue. 2 1 

Tux pT, As to the ventre; it was anſwered, that there are 
two venire's, and to the firſt there is an entry of vice- comes nog 
7 . 7 oY \ . bo 


(a) Maynard's Edward the Second, (le) Off. Bre. page 3. 


in Mich. 10. Edv. 2. follo goo. (4) Theſ. Bre. page 1. 

(*, Raſtal Ent. 502. pl. 1. 2. 4. 5. 8. (e) Noy, 120. 1 

IG. and Raſt, Ent. $07. | 5 (Cf) Tutchin's Caſe, Salk, 51. 
— tek: i - '@ . 5 £ mi/at 
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miſt breve, and the ſecond is returnable upon a common return 


day. N | ; 
Tux CourRT. The objection of the ſeiſin is the ſtrongeſt; for 
it is nonſenſe at preſent, and every _ may be cured by leaving 


out and putting in. Poſſibly in tranſeri ing the record, «© de” was 
e 


omitted; and if the fact be fo, it & may be ſet right by a certiorari, 
s Oe et inadvocatione would be well. | 


Tun Kring 
aint 
TRE BTISsRO 
or Marx 
AND Orrs. 
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As to the omiſſion of the inde producit ſectam, this would have 


excuſed the defendant in not anſwering; but in fact he has an- 


- . 


ſwered it. 

As to the calling of the writ quare impedit, inſtead of guad per- 
mittat; the fact is, that there was formerly a writ of guare impedit, 
now out of uſe; and the writ quod permittat, is now erroneouſly 
called by the name of guare impedit. This error has prevailed in 
judicial writs, and acts of parliament; but never yet in writs of 
error. However, it being become now a legal name, the writ of 
error ought not to be diſallowed for uſing of it. | | 


As to the objection to the return of the writ of error, it ſeems 
to be wrong. Capital. Fuſtic. without his name, or RichAR 
Cox infra nominat. had been well: however, fince ſeveral writs 
of error from Ireland have been returned in the very ſame man- 
ner, this oyght to be allowed. de ol 

As to the objection about pleading the vacancy ; it ought to have 
been pleaded as brother SALKELD would have had it; but the va- 
cancy is admitted, by their pleading a preſentment under it. 


Aajournatur. 


Stafford againf Forcer, Adminiſtrator ef William 


Moore. 


Caſe 153, 


TH was AN ACTION UPON THE CASE, upon ſeveral promiſes. x, . declaration 
As to the ſecond promiſe, the plaintiff declared in this manner, on note, dated 

that William More, the inteſtate, gave a note to him the plaintiff, iſt of Dec. 1704. 

bearing date the firſt of December 1704, and reciting, that whereas gtra. 21. 


Stafford had, at the ſpecial inſtance of the inteſtate, lent to 
* Auguſtin Moore, brother of the inteſtate, the ſum of one hundred 
pounds, and whereas the ſaid Auguſtin Moore had given his bond 
tor the repayment of the fame, upon the ſecond of Fune following 
with jntereſt; and for further ſecurity had given a warrant of at- 
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torney to confeſs judgment upon the ſaid bond; the faid inteſtate . 


promiſed, if the ſaid Auguſtin Moore did not repay the ſame with 
intereſt, upon the ſecond of June following, purſuant to the con- 
dition of the bond, that chen he would pay the ſame with intereſt. 
enn es 5 | 


To - 


< 


 STarrand 


Fox cx, 
ApMixiSTRA- 
TOR or 
WILLIAM 
Moon. 


*[ 313] 


Ante, 257, 252. 
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To this the defendant pleads cauſa act ionis non accrevit Se. 
Verdict for the plaintiff. | ee 


IT was MovED in arręſt of judgment, that notwithſtanding the 
jury had found for the plaintiff, he could not have judgment; be- 
cauſe it appears upon the face of the declaration, that the cauſe of 
action did accrue above fix years before the death of the inteſtate - 
for the cauſe of action accrued from the ſecond of June following 
the firſt of September 1704. EE, IE 


Ir was URGED in anſwer, that the Court ſhould take notice 


of the common practice of not putting bonds in ſuit while the in. 


tereſt was duly paid; that this was the caſe here, that the obligor 
did for ſome time duly pay the intereſt ; and this moved the jury to 
find as they did, for it was contended that the cauſe of action did 


not ariſe until the obligor made default in payment of intereſt, 


* It was urged, that the note was only the form of the promiſe, 
and evidence of it; and therefore if a promiſe made without a note 
be capable of continuance, a promiſe by note muſt be ſo too. In 


1. Lentris, 191. it is heid, although it did appear by the declaration 


that the cauſe of action did ariſe above ſix years, &c. that yet the 
defendant ſhould not take advantage of it without pleading it. In 
Raym. 86. the plaintiff declared as executor, upon a promiſe thir- 
teen years ago; and non aſſumpſit infra ſex annos was pleaded, and 
on replication, aſſumpſit, c. iflue was joined, and verdict and 
judgment for the plaintiff ; for though the replication was a depar. 
ture from the declaration, the defendant ſhould have demurred to 
the replication, inſtead of joining iſſue. Here the declaration aided 
by a verdict. | 


TE Couxr. There is a difference between declarations upon 


a parol promiſe, and a promiſe by note; in the former, the day is 
not material, in the latter it is. The iſſue here is upon a promiſe 
by this very note ; and therefore impoſſible in the nature of the 
thing, that an evidence of a ſubſequent promiſe, or a ſubſequent 


note, can prove a promiſe by this note. As to the common prac- 


tice of not putting a bond in ſuit, until the intereſt, &c. the an- 


ſwer is, that default of paying the intereſt would never give a cauſe 
of action, unleſs there were one before. According to this note, 
upon the non-payment upon the ſecond of June, cauſa actionis ac- 


twelfth year of Queen Arre. 1. Stra. 22. 


crevit. A verdict will cure anything that a verdict can cure; but 
not where upon the declaration it manifeſtly appears, that no evi- 
dence whatever can maintain the iſſue. Ents it was held, 
that the parties ſhould not take advantage of the ſtatute of Limi- 
tations without pleading it. But now the law is otherwiſe. The 


caſe of Dean v. Crane (b) was to this purpoſe : there was a pro- 


miſe to the executor within a year before the action brought; 
but the iſſue joined was, whether the * promiſe was made to the 


teſtator within fix years before the action brought; verdict for the 


(a) The plaintiffreplied a bill filed in the (5) 1. Salk. 28. 
plaintiff; 


DZ a To nn, wa ory. 


—_ 


Cay 
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plaintiff ; it was moved in arreſt of judgment, that it appeared STarrons 
oon the face of the declaration, that the teſtator was dead above 24 
fix years before the bringing the action; and therefore, &c. Lord 2 eee 
Chief Fuſtice HoLT was of opinion, at firſt, that the verdict had vox os 
cured it; but afterwards it was reſolved, by the opinion of all the WII IIA 
Judges, that this was a defect impoſſible for a verdict to cure. Im Moozz. 
the caſe of Heylin v. Huſtins (a) there was a queſtion, Whether , Sak. 296 

a bare acknowledgment of a debt amounted to a new promiſe ? and 

it was reſolved that it did not. But in that caſe there was an ex- 

preſs promiſe, upon which the plaintiff declared, viz. « I deny that 

« [owe you anything; prove it, and I will pay you.” 


E The judzment in the principal caſe was arreſted, 


ANOTHER OBJECTION was taken, that here bringing of the Intereſt cf mo< 
action for the intereſt, as well as the principal, vitiates the whole... 
2. Rolle's Rep. 47. a. | | 


PARKER, Chief Fuſtice. As to the intereſt, we are upon an 
expreſs promiſe; and an expreſs promiſe to pay intereſt, or money 
won at play, will ſupport an action. | 


(a) 1. Salk. 29. 


* 


i 


FASTER 


EASTER TERM, 
The Firſt of George the Firſt, 


The Could of Chancery, 


Cowper, Lord Chancellor. _ _ 
Sir John Trevor, Kut. Maſter of the Rolls, 


* 
* : 7 


| Champney azainſt Champney. 


J. A marriage ſettlement, a power was lodged in truſtees to portions. 


Caſe 159. 


raiſe three thouſand pounds for a r to be paid to her Marriage ſettle- 


at the age of twenty-one years, or 


ſhould firſt happen, when Champney and his wife ſhould die with- © 


out iſſue male; and in the mean time a hundred pounds a-year to 
be paid her for her maintenance, | 


CowrER, Lord Chancellor, reſolved, upon the authority of the 
Duke of Southampton's Caſe (a), that the words © when Champ- 
* ney and his wife ſhould die without iſſue male, amounted to a 
condition precedent ; and that the time of raiſing the portion, did 
not commence when one of them ſhould be dead without iſſue male, 
and fo the other be tenant in tail, apres poſſibilits d' iſſue extincs, 
but when both of them ſhould be dead without iflue male. 


* RESOLVED, That “ the mean time” in which the hundred 
pounds a-year was payable for a maintenance, muſt neceſſarily re- 
late to the intermediate time between the raiſing the money and 
ker attaining the age of twenty-one, ar day of marriage. 


(a) 2. Freeman, 186. 1. Vern, 335. 


EASTER. 


y of marriage, which ment. 


onitrution ef 
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E AAS TER TERM 
The Firſt of George the Firſt, 
„„ 
The King's Bench. 
Sir Thomas Parker, Kut. Chief Juſcice. 
Sir Lyttleton Powys, Kut. ” 


Sir Robert Eyre, Kut. Juſtices. 
Sir John Pratt, Kut. 


Sir Edward Northey, Kut. Attorney General. 
Nicholas Lechmere, E. Solicitor General. 


Temple againſt Welds. 


received by the defendant to the plaintiff's uſe. 


Caſe 160. 


ed on a wager, 


| - N ACTION of indebitatus aſſumpſit was brought for money Maney depoſit- 


Upon evidence the cafe came out thus: 


The plaintiff and another laid a wager ; the defendant held the 
ſtakes ; the plaintiff brought evidence that he had won the wager. 


BLENCOWE, Juſtice, who tried the cauſe, was of opinion that 
the plaintiff had miſtaken his action; becauſe this money could 
not, at the time of the action brought, be ſaid to be money re- 
ceived to the plaintiff's uſe, ſince the defendant was not to pay the 


in the hands of 
a ſtake holder, 
becomes the 

property of the 
winner the mo- 


ment the wager 
is decided. 


money, until the wager was proved to be won; and the plaintiff. 


was non{uited. | 


Tube plaintiff now moved to ſet aſide his own nonſuit ; becauſe 
it was occaſioned by the Judge's miſtaking the law. 


Tus 
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| Tuxrer® Tux Covxr. The action is well brought; for upon the 
wager won, the money was actually the plaintiff's, though he 
rcon, could not receive it before the fact was made appear. | 


Sed adjcurnatur. 


Cate 161. Betts; Executor of ===, again Mitchell. 


If promiſfory ACTION UPON THE CASE was brought for ſeveral promiſes 
note de given to made by the defendant to the teſtator. As to the fifth pro- 
eg egen ue miſe; the plaintiff declared, that the defendant, on the thirteenth 
- n act on on day of Auguſt 1713, made a promiſſory note to him as executor of 
is ncte, name ſuch a one, payable to the * plaintiff or order; and then conclud. 


| kimiclf execu- ed, that the defendant, not minding his promiſe, did not pay, &e. 
ors and ne To this declaration the defendant demurred. 


fore he cannot : 
yay _ IT was INSISTED upon, that this fifth promiſe was of ſuch a 
promiſe made nature, as could not be joined with other promiſes made to the 
to himſelf with teſtator. For though the note is made to him as executar, that is 
ether promiſes only a deſcription of his perſon. The note is payable to the plain- 
made by the tiff or order; and by virtue of the ſtatute concerning promiſſory 
| 3 of it to notes, it is transferrable by indorſement; and the indorſee might 
maintain an action. It is as much a new contract, as if a bond 
had been given to the plaintiff for this money. The defendant 
cannot plead to this note & plene adminiſlravit;“ but muſt plead 
non aſſumpſit. The plaintiff might have brought an action upon 
this note, without naming himſelf executor. This note will go 
to the adminiſtrator of the executor, and not to the adminiſtrator 
de bonis non, &c, | X 


TRE Cour was clearly of this opinion, and gave judgment 
for the defendant ni Ca). | | 
LES (se) See Cockerill v. Kynaſton, 4. Term Rep. 286, 
sc | 

Caſe 162. Joſſelyn againſt L'Acier. 
A bill requiring PARKER, Chief Fuſtice, delivered the opinion of THE 
the drawee © ® Cour. 5 „ 
pay ſo much a N 3 
« out of the In this caſe, two points are conſiderable : FirsT, Whether this 
pe growing Lew be a good bill of exchange? WE ARE ALL oF orixiox, that it is 
_ "Ina po is hot a bill within the cuſtom of merchants; it concetns neither 
| not 4 Lill of ex. trade nor credit ; it is to be paid out of the growing ſubſiſtence of 
charge; and a the drawer; if the party die, or his ſubſiſtence be taken away, it 
promiſe to pay is not to be paid. * [t may be never paid, and yet his credit un- 
it ſecundum tene impeached; it is not payable “ to order,” nor ce for value re- 
| Ra — Bag an © cerved,” It does not appear, whether the party that is to re- 
a. ceive it, is to receive it upon account of a former debt, or is te 
S. C. ante, 294. receive a bounty. 

8. C. Fort. 281. 3- Stra. 24. 1. WII. 262. 


As 
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As to THE SECOND POINT, viz. Whether if the bill, by cuſtom 
of merchants, is not a good bill of exchange, it may not be ſup- 


ported by the promiſe? ALL oF Us ARE oF OPINIGN that it 


cannot. For as to that matter it ſtands thus, quorum ræmiſſo- 
rum ratione, Oc. and in conſideratione inde he promiſed to pay, 
Kc. The word © inde” plainly refers to the bill, as ſupported h 


the cuſtom; and conſequentiy if that fails, the conſideration mu 


do ſo too. 


The judgment was reverſed. | 
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MICHAELMAS TERM, 
The Second of George the Firſt, 
„ . 
The King's Bench. 


Sir Thomas Parker, Kut. Chief Fuſtice. | 
Sir Lyttleton Powys, Kut. SS 
Sir Robert Eyre, Kut. Fuſtices, 
Sir John Pratt, Kut. . | I 

Sir Edward Northey, Kut. Attorney General. 
John Forteſcue Aland, Efq. Solicitor General. 
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8 * Dorſet againſt Chaplin. Caſe 163. 

| RIT or ERROR out of the court of common pleas. Though after a 
The error afligned was, the want of an origi- verdict, want e 

| | . | | | yet an ill origi- 

Upon a return to a certiorari, directed to the cuſtos brevium, it nal is not, aided 

| 3 ; by ſtatute of 

appeared, that the original was a guare clauſum fregit. 8 Jeofails. 


Ir was URGED, that this is an improper original for an 5. Co. 27... 
ation of debt. And though after a verdict, the want of an ori- Salk. 267, 
ginal is aided by the ſtatute of Jeofails, yet an ill original is not 
aided, en 
To Tris it was anſwered, that a quare clauſum fregit is no 
Original in an action of debt; and therefore the caſe is to be con- 
ſidered as if there was no original at all. 5 

To Tas it was replied, that the certificate from the proper offi- 
cer, was the only way of trying what the original in the action was; 
and he has certified, that a guare clauſum fregit was the original; 
and this certificate the Court is bound to give credit to (a). 


(e Cro, Jac. 108. 479. Cro. Car. 272. 281. Noyz 4, Velv. 108. 1. Brownl. 96. 
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*[319] 
Doxszr * TRR Court was of the fame opinion, and would have re 
a verſed the judgment, becauſe of an ill original, | | 
CuaArLiN. | Ar \ 
But Mx. Reeves deſiring to ſpeak to it, 
Adjournatur, | 
Caſe 164. Leeds againſt Carlton. 


If a perſon fue A MAN ſues in the ſpiritual court for a matter, which, upon 
in e eee the face of the libel, appears to be of temporal conuſance, and 
Xx 8 obtains a ſentence. The defendant appeals firſt, and then ſues out 
the face of the 2 prohibition. In the declaration upon that prohibition, and pra 
proceedings, is ceſs thereupon, there is judgment againſt the defendant, by 217 
out of its juriſ dicit; and writ of inquiry of damages awarded, N 
d. tion; yet on 5 1 
judgment a- It was now debated, whether damages were to be given by the 
gainit kim by jury upon the writ of inquiry, for the proceedings in the fpiritya] 
eciault, ona de court, from the beginning of the ſuit in that court; or only for 
claration in 8 (: > * Tr i thi d li f h . 
the procels in that court, ſubſequent to the delivery of the writ of 


prob. b. tion, the | 


jury, on a writ Prohibition. | | 
3 3. . WHriTAKER, Serjeant, contended, that the plaintiff in probibi. 
mages for the tion was to have damages in this caſe, for all the proceedings in the 
prececdings ſpiritual court, from the beginning of the ſuit ; becauſe the matter 
ee 88 to appearing upon the face of the libel to be of temporal, not ſpiri- 
mobs yu or tne tial conuſance, that was in point of law a prohibition to proceed; 
25 and their procceding at all was both an injury to the party, and x 
contempt to the crown, He laboured to maintain this difference, 

that where the matter was originally of ſpiritual conuſance, and 

became temporal only propter deſectum triat.onis, there damages 

were to be recovered only for proceedings after a prohibition; but 

that where the matter was originally of temporal conuſance, there 

the law was itſelf a prohibition; and to this purpoſe he quoted 

2. Inſt. 299. Fitzherbert Abr. pl. 15. fit. Prihibition. fin 

ar- Bok g. Hon. b. pl. 55. Cro. Car. 559. . Jones, 447. 


* [ 320 ] 2 Þ DaRNELL, Serjeant, on the other fide. This 's a Ceclara- 
| tion upon a prohibition in the common form. The chief thing com- 
plained of, is proceeding in contempt of the prehibition delivered. 

The jury upon the writ of inquiry are to inquire de promys, 

Y1Z. the thing complained of in the declaration, which is the con- 

tempt of the prohibition. Were the law as Serjeant W HITAKER 

would have it, the plaintiff ſhould have declared in another man- 

ner. Poffibly in a declaration upon a prohibition, ſetting forth, 

« WHEREAS all cauſes, unleſs teſtamentary or matrimonial, are 

cc of temporal conuſance, &c. that yet, &. as in Raffall's Ex- 

tries 435. the law may be with them; and yet in thoſ- very caſes, 

iſſue is often joined upon this very point, vg. proceeding acer 
prohibition delivered, &c. For the ſheriff to take upon him to 


judge what things are of ſpiritual, and what of temporal 3 
| would 


Mickeclinas T erm, 2. Geo. 1. In B. R. 


| would be a thing of a dangerous nature; and yet this muſt be the 
conſequence, if, &. | 5 | 


PARKER, Chief Fuftice, was of opinion, that damages were to 
be given only for the proceedings in the ſpiritual court ſince the 
rohibition delivered. This is a ſpecial action for proceeding in 
contempt of the prohibition ; this is the very giſt of the action 
upon this iſſue is conſtantly joined, which, according to what is 
now contended for, muſt be an immaterial iflue ; for if the iflue be 
found with the defendant, that he has not proceeded after the pro- 
hibition delivered, yet if he had proceeded at all, the plaintiff muſt 
have judgment for his damages. Nay, according to this doctrine, 
the very pleading this plea, in this fort of action, is very imperti- 
nent; and upon doing which, the plaintiff may ſign his judgment 
for he ought not to plead, © that he did not proceed after provi=- 
« bition, &c.“ but “ that he did not proceed at all.” * No action 
lies againſt a man for ſuing in the ſpiritual court, where he has no 
right, Prohibition is to the Judge, not to the party; and in this 
caſe, this not a prohibition to the firſt Judge, but to the Judge 
upon the appeal. A further circumſtance of the unreaſonableneſs 
of what is aſked for, is, that the party deſires to have his damages, 
for tine charge, proceſs, and delay occaſioned by his own appeal. In 
a prohibition, twe things are to be conſidered : Firſt, Whether the 
party is to be puniſhed ? Secondly, Whether he is to be eſtopped? 
His not proceeding after the prohibition delivered, prevents his 
puniſhment, and excuſes him from contempt ; but cannot hinder 
the plaintiff of his judgment. If upon this iſſue, whether the de- 


Lzrps 
againſt 
CARL TON, 


1 


fendant did, or did not proceed after prohibition delivered, verdict 


be found for the defendant, no coſts is ever given. The late ſta- 
true. | : 
And of this opinion was the Court. EN 

But PRATT, Juſtice, heſitating, the cafe was adjourned. 


The King againſt Darrel. 


TPON A TRIAL AT BAR for compaſling the death of the king, 
it was debated, Whether a promiſe of pardon, did not diſable 


2 man from being a witneſs > 


THE Cour reſolved, that this was an objection never allowed, 
and of no weight. Treaſon and ſuch like crimes are not to be 
diſcovered but by the accomplices, who will never be prevailed 
with to give evidence, but in expectation of a pardon. Several 
acts of parliament have encouraged retry: crimes, by the 
promiſe of a pardon. As to.* the opinion, in Keyling, of Lorp 
Caitr Baron HALE to the contrary, he was over-ruled by the 
relt of the Judges, | 


Tx Tus 


tute about giving colts was unneceLary, if this doctrine had been 


Caſe I bs. 


A. promiſe of a 
pardon does no 
diſable a ma 
frem being 
witneſs, | 


Michaelmas Term, 2. Geo. 1. In B. R. 


ede to ey TAE Cour reſolved, that a conſpiring to levy war in order 
u over to dethrone the king, which is the civil death of the king, is an 
3 overt act to prove the compaſſing the death of the king. But 
th of the | Ha; e oy S 
bow. that a conſpiring to levy war generally, is not au overt act to 
prove the compaſſing the death of the king; becaule there maybe 
ſuch a levying war as may be treaſonable, without any intention 
of depoſing the king ; as pulling down inclofures, bawdy-houſes, 
&c. The opinion of KevLinG, Chief Zuftice (a), as oppoſed ta 
Loxp CokE (ö), was held for good law. 


00 Key. 20 (0 4 Inft. 6. 


F 


PY 


* 


8 4 1 2 $ 4 
s 7 PUPS . : b 5 __ l 
wes, l Sx 123 7 n enn 
e Le eee, 1 n 5” hy TY OI PEW OTE 9 * 
Nun e a P's * 1 1 1 Wir, ( ; , , 0 * ee 25 FR 7 . 3 : _ 
IG. , DT. 5 . 4 $3 . n * T8; 5x 5; ; N. n $5.6 74. y ES Sh 
F ä * b F 1 N 7 ee. r e 3 1 2 bs 4 POL enen 
n 1 2 : * "T5" (4 a {4 M n ,, ͤ en 12 Y 
4 LE #75 Ia bk Rt hg * nnn Is OWG\ . . & g YL» OS S „ r % 
A n EE Iv 17 7 4 1 A 28 n 0 74 34 Hy $5 
een 47 r — ͤùPEiu- ! TE 
* * 7. 1 oo A "1 FELLA Tas 7 2 ld 5 - © Zr at 4 6 ** 3 * - N 
y 1 TY * e ee er are $662 ibs x. eee ee. * re 4 4 * {+ + „ > 01 9} , 9 e 7425 © £28 was 4 4 4 A 8 e ” 
* . : F of, WW; n wats ee LS 1 * r r Pre 2 3 
** 8 - . [ 6 . , Fat x 5 e n 
2 AN . b N 
4 


2 <8 168. PLLT 

* A iu Wor pr bs 

by 1 R 2 1 4 

# I "WET + | 7 AS 
ann br ried todd ings 

: * e . + 8 2 
we ˖ . r 


7 
4 


1 
n 


i 4 + — 
; - l — a os; Py > ih, af (x PA Ph 895 "5 Ao; * 
. by. 8 7 Pn 1 / ↄꝰ . 8 
hens 5 7 4 I F; 5 * 
mR = FO EO TY Ae Ee CIP N 2 « 7 , 
NN * J%ͤĩ ͤ » , é ͤqꝶù ꝶſ; 2223 
2 mm 3 * 5 . mug, , * 2 a 
— prey ” a * ” 2 177 x 


. 


n R KN dee 
A 
5 4 ix 


. 
* * # . ” 


1 
>a 


_— 
0 EY 


. „„ HILARY 


EA 8 

A * „„ 2 OK Pr Rs Og 
. 7 . 9 is 7 1 F 

FS LT T5423 . oo r * 4 by 2 Fa 
85 eren S 8 72 * 
4 24 "Vs LY 34 : 5 

CCC 

. as IR oh 42 


niſtravit gene 


"HILARY TERM, 
The Second of George the Firſt — . 
The King's Bench. 


Sir Thomas Parker, Kut. Chief Juſtices 
Sir Lyttleton Powys, Kut. 
Sir Robert Eyre, Kut. > Juſtices. 
Sir John Pratt, Kut. | 


Sir Edward Northey, Kut. Attorney General. 
John Forteſcue Aland, Ei. Solicitor General. 


3 a *[323] 
* Baldwin againſt Church. Caſe 166 
Wi: OF ERROR out of the court of common pleas.— If one of _ 


The original action was an action of debt for twenty . 
pounds, pen” two executors. The one pleaded ah ” ret ang 
adminiſtravit as to all the aſſets in his hands, pr eter forty ſhillings, vit prater 406. 
and concluded guare ads non; the other pleaded plene admi- and conclude in 
ly. The plaintiff demurred generally to both = FX Nr; . 
pleas, and judgment was given in the court of common pleas for 3 ge- 
the defendants, and a writ of error brought, - © © nerally; thefirtt 
| : : Sis ea is bad. 
Mx. YoRKE for the plaintiff in error. If a man take upon him 2 3 
to plead to the whole, and then plead ſuch a plea as goes but to Rolle's Ab. 928. 
part of the action, the plea is bad for the whole. A plea is in its pla. 5. 
nature intire; and cannot be good in part, and void or bad for thereft, Raſtal, 309. b. 
I be defendant has here pleaded, in bar to the action, ſuch matter, Pla. 9. 
as amounts to a confeſſion of the cauſe of action; and conſequently, 
that the plaintiff ſhould have recovered. The defendant ſhould | 
in this caſe have confeſſed the cauſe of action, that he had aſſets x, 
| r + 42x do. unadminiſtered | 
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»T 324] : Hilary Term, 2. Geo. 1. In B. R. 


Bat o ynadminiſtered * to ſuch a value, and was ready to pay, as far ae 
r bis aſſets would enable him. The plaintiff had good caufe of de- 
| murrer, if one of the defendants pleas be ill; and the court of 
common pleas ought not to have givenjudgment for the defendants, 
Valk. 262. The ſame judgment is to be given by this Court, as the court of 
common pas ought to have given againſt both defendants; and 
that judgment ought to have been againſt both defendants de bonis 
teftataris, and de bonis proprits of that executor that pleaded an il} 
plea, as to damages and coſts. For each executor has by law an 
intereſt in, and power over the whole eſtate ; and therefore it is, 
that the plea of each executor ſhall bind the eſtate of the teſtator. 
If it be objected, that the plaintiff has committed a miſtake in his 
demurring, by uſing the word © placitum prædictum' in the ſin- 
gular number; it may be anſwered, that © p/acitum” is nomen 
Salk. 219. collectivum, and to be taken reddenda ſingula fingulis, according to 
I. Saunders, 338 (a). | | 
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THE CourT. The judgment muſt be reverſed; and the fame 

judgment given, here, as ſhould have been given in the court of 

common pleas. Fhe plaintiff muſt take care to take his judgment 

rigatly. The plea is undoubtedly ill; for it ſets forth ſuch matter as 

ſhews plainly, that the plaintiff has good cauſe of action, and yet 

concludes gzare actis nan, which imports, that the plaintiff ſhould 

not have brought this action at all. If a man bring an action of 

debt for twenty pounds, and the defendant plead, that he has paid 

forty ſhillings, and conclude guare actio non, it would be bad; 

and yet here the plaintiff might have brought his action for the 

eighteen pounds only; whereas in the cafe of an executor, the cre- 

ditor muſt bring the action for the ſum, the debt that is really due, 

[ 325] let the aſſets be never fo ſmall. * The reaſon why, though the 
| aſſets be very ſmall, yet judgment muſt be for the whole debt, 
ſeems to be for the preventing a freſh action, in caſe of more 


aſſets (5) b 


(a) Cafes quoted arguerds, 1. Roll. the common pleas was reverſed, and 2 
Abr. 805. 9328. The Year-Bock 7, new judgment given by the court ci 
Fdw. 4. fo. 8. ; the 9. dev. 4. fo. 13.3 king's bench for the plaintiff againit one 
the 21. Heu. 6. 45. Dyer, 210. Cro. of the defendants only. See Elwell v. 
. Co. Car. a679 Ä Quaſh and Others, 1. Stra. 20. 

(5) It is faid, that the judgment of | 8 


26 4 l 8 Hef + 14 a as? 
p «vx — oy 4 A. ol 42 "th 4 
5 * $5 5-4 1 K 7 — . * = RT 
F : 4 a n e Tz 
= i" oe 5,454 1 Ar WF 5 3 2x, 1 Ls ung EY R 
— ar + AIR. 1 w Fi 24g. * wet 2 2 
«+ - 7 * > Yue, 29 2 1 <A or ein 10 e 2 N. 
I * —— 


7 
—— 


2 
_ 


Bu 
Fea 
e 
* 
EY 

- 
= 
4 

\ 

< 
% 
* 
* 
LO 
Fel 
3 
2 
2 
oo 
3% 
on. 
* 
BSE, 
Kg 
OF 
ow « 
* 
8 
N 
3 
4 % 
- 
2% 
C 
> 
BF 2: 
= +6 
Do 
yy 
_— 
path 
2 
2 
. 
r 
3 
** * 
q * 
7 0 
1 
<Y 
8 
a 
3 
4 * 
8 
* 
lay 4 
22 
* 
* 
a 


$ 
5 
8 
8 

wh 


e 
n 
8 5 
R 
— — 


I T_T NS 
be ery EE OE? ru 9 
* > * - ww % . 8 
e EA 1 


EE AB —Tͤ a N 28 
e Te 
1 1 . 15 22 
N a N or 


+ "I Tuaaylor azainff Matthews. | 

If a plaintiff die, JF. pending the conſideration of the Court, the plaintiff die 

pending confi- ® judgment may be entered without —_— the continuances z 

1 and then it will have relation to the day in bank (a). A conti- 
14 8 : : 

ment may be entered without continuances, 


EFFECT ˙² ˙¹1“¹Ü ¹i ẽðuͥ-. m g mFf 
e 0 . 


() See the caſe of Sir Ambroſe Ante, 30. and Ballard v. Delander, 
Farnel v. Tipper, Latch, 92. Ifley's 2. Stra. 785. Caſes Temp. Hardw. 205 
| Caſe, 1. Leon. 187. Lure v. Rett, | 

h | | Nuance 
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Hilary Term, 2. Geo. 1. In B. R. 


nuance is nothing but a * Curia adviſare vult. Though the time Tarton 
when in fact the judgment was given, muſt be entered on HR z*iuf 

' roLL, that is only in reſpect to land, that it may not be bound us. 
until the time of the judgment given, and ſo purchaſers over- Salk. 491, 
reached. Before this inconvenience was provided againſt by the 
ſtatute 29. Car. 2. c. 3. there might have been an inconvenience 
in entering judgment without continuances; there can be none 
ROW. | | 
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The Second of George the Firſt, 
„ A 


The King's Bench. 


Si Thomas Parker, Kut. Chief Fuſtice. | 

Sir Lyttleton Powys, Kut. 3 

Sir Robert Eyre, Knt. Juſtices. 

Sir John Powell, Kut. | | | 
Sir Edward Northey, Knt. Attorney General. 
John Forteſcue Aland, Ef. Solicitor General. 


=” *[ 326] 
* Herſon againſt Aglionby. . - Caſe 168. 


HE PLAINTIFF brought a writ of error to reverſe a On a vit of er- 
common recovery; and the defendant moved for liberty ror to reverſe a 


to plead double. common _ reco- 
D verys the de- 
The motion , was oppoſed, becauſe the ſtatute 4. & 5. Anne, fendant iñ error 


ths 


c. 16. for the amendment of the law, whereby a defendant, by the 2 1 x en 
leave of the Court firſt; obtained, may plead double, was not to be 88 bad 
underſtood of a defendant in a writ of error, but a defendant in an du. 


original action. 5 | Co. Lit. 304. 
TRR CouNSEL for the motion inſiſted, that this ſtatute extends = 728 


to the defendant in a writ of error as well as to the deſendant in an if 222. 
original action; that the one might have as great occaſion of; com. Dig 
pleading double as the other; that it had lately been reſolved, that . Pleader” 

a writ of error did not abate by the death of one of the plaintiffs, (F. .). 
whereas, as the law ſtood before that act of parliament, it would; 

that by the ſame reaſon by which the word C plaintiff in that part 

of the act of parliament was to be extended to a plaintiff in error, 5 
the word « defendant” ſhould likewiſe, * It was further urged, #* [ 327 ] 
that the pleading doukle was at their own peril ; for if the Court A 
had not power, by this ct of parliament, to grant them leave to 

plead double, the other ſide may demur, 
. | | Tus 
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. de ſendant ap- P 


Eaſter Term, 2. Geo. 1. In B. R. 


Hr sto Tux Covrr inclined to this opinion, but made their motion 
22% fruitleſs (a), by declaring, that one of the things they deſigned to 
Aid. plead did, upon the record, appear to be falſe. 


(a) But ſee the cafe of Ward v. The if it be bad, they will give leave, on terms, 
Charitable Corporation, that the Court to withdraw it, Jefferies wv. Walter 
will not, on a motion to plead double, 1. Wilf. 177. Nichols v. Sutcl r, 
take into conſideration whether it be a Caſes T. H. 56, 7 
good pica or not, Caſes T. H. 126. ; but 


+ Rench agaiaſt Britton. 


Caſe 169. | 
A declaratien in FYEBT vurox BoxnD. The condition, upon oper, was, 4 That 
debt on bond, « if the defendant did appear, &c. to anſwer the aforefais 


— John Rerch of a plea of treſpaſs, ac etiam bill.“ The defendant 

. leaded the ſtatute 23. Hen. 6. c. 9. about ſheriff's. bonds: and 
„ pear to an- the plaintiff demurred. | | | 
„ter A. B. IT was INSISTED for the defendant in demurrer, that the con- 


<< BE . | : 
of 2 Flea © gition of the bond varièd from the writ. Tue WRIT was, «to an- 


« treſpals, and ö | 
« 2 « ſwer the aforeſaid ohn Rench of a plea of treſpaſs, &c. ac etian 


is goo&,alibough © þ7{[.> ipſius Fohannis ;*” which words © i,,t Johannis“ are 

— OT be, omitted in the condition of the bond; and that this ſtatute, being 

4a _ 2 made to prevent oppreſtion, was to be taken ſtrictly; and ſeveral 

„ 4 3. caſes were cited (4) to prove, that the leaſt variation or addition 

| to the condition of the bond not warranted by the ſtatute makes 

the whole bond void. But the cafe chiefly relied upon, as a caſe 

in point, was Moore v. Finch (b), where the action was debt upon 

bond, conditioned © to appear before his Majeſiy at Weſtminſter, 

« to anſwer A. of a pl-a of treſpaſs, and allo of a bill to be exhi- 

« bited againſt him for a hundred pounds;”” the defendant pleaded 

the ſtatute of 23. Hen 6. and thewed, that the writ was to appear 

f - c:ram dom. rege at We/iminjler, Sc. and the plaintiff demurred ; 

Sf 328 ] and upon argument, the opinion of the Court was againſt the 

plaintiff, becauſe the condition of the obligation was to appear 

| before his Majeſty ; whereas it ought to have been coram dom. rege: 

and becauſe it-was nct faid in the condition, whoſe bill he is to 
anſwer ; for it ſhould have been © riptus A”? EE. 

BRANTHWAVT, Serjeant, inſiſted, that it muſt be intended the 

bill / the plaintiff; and quoted cafes to ſhew, that bonds varying 

in ſome minute circumſtances from the ftatute have been ſupplied 

by intendment. In the cafe of Arrtbridge v. Curwan (c), the 


condition of the bond to appear “ before the King's Juſtices at 


« I/otminſter ;” it was objected, that this was not the title of the 
court; yet held good. In the cafe of Wells v. Denton (d) it is 
faid, that the ſtatute does not preſcribe any form for the condition 
of the bond. In the caſe of Villers vo Haffings (e), condition of the 


: bond to anſwer the plaintiff de placits debiti ovly; and the writ was 


to anſwer in a ſum certain; and yet held well. 


(c) T. Jones, 46. 2. Lev. 123. 


6% 0 
(e, Oro, Jac. 286. 


(a) Year-Bcok 37. Hen. 6. fo. 1. 
30. Co. ico. Piowd. 68. Hob. 13. 


G). Lav. 177. 
. PARKER 


Faſter Term, 2. Ges. 1. In B. R. 


PARKER, Chief Juſtice. The ſtatute only requires, that the Re ven 
ſheriff ſhould take a bond conditioned for the appearance of the f age 
cty ſuch a day & at Meſiminſter;“ it is not ſaid even to 9 
d anſwer the plaintiff.” The appearance mentioned is a perſonal 
appearance. The ac etiam billæ goes only to the matter of bail, 
vhether common or ſpecial is to be required, and came in uſe after 
the ſtatute. If the whole writ might be omitted, as certainly it 
may fince the ſtatute does not require it, then any part of it may 
he ſo likewiſe ; nor does this bond vary from the form prefcribed 
by the ſtatute. If the party appear, he is bound to anſwer any 
bill that ſhall be filed againſt him. The bill in the condition 
of the bond cannot be intended of any other than the bill of the 
plaintiff, | 4 : 
The reſt of THE CoURT being of the fame opinion, judgment 
xii was given for the plaintiff, | 


*[329] 


85 * Stone againſt Taverner. Caſe 170. 


CTION or DEBT UPON BOND. Upon oper, the condition In an action of 

of the bond appeared to be, WHEREAS Stone having lent debt on bond. 

« Taverner the ſum of one thouſand pounds, for the better ſecuring . — _ 
« of which Taverner has executed to Stone an indenture purport= 1 »_ Lad 
« ing to be a deed of mortgage, &c. THE CONDITION of this given him a 
« obligation is ſuch, that if Taverner ſhall from time to time well mortgage-deed, 
« and truly pay the intereſt that ſhall become due, according to r e 
= # gx ra | 3 EM ' pay 
© the proviſo in the indenture, until the principal be paid, then, n interef 8 
©« &c.” The defendant pleaded, that he had paid fantum quantum di the principal 


became due; to which plea the plaintiff demurred. | was paid, that 
3 then the bond 
SQU1B for the plaintiff. The defendant's plea is ill; becauſe ſhould be void, 
he has not ſhewa what was due, nor what he paid; fo that no iſſue it is not neceffa. 
could be taken upon it (a). In the caſe of Halſey v. Carpenter (5), 1 © afliga a 
the bond was conditioned to pay J. S. and F. M. ſo much money 1 | 
tam cite as they same of age; and judgment was given upon not be ſet forth. 
demurrer for the plaintiff, becauſe rhe defendant did not ſay | 


when they came of age. Be 

PARKER, Chief Juſtice. I am in doubt in this cafe whether, 
though the defendant's plea be admitred bad, you can recover 
without aſſigning a breach of the condition of this bond, as this 
Caſe is circumſtanced. | | 
_ Evnx, Juſtice. The plea of the defendant is undoubtedly 
naught ; becauſe this being a bond for the performance of cove- 
nants in the indenture, the indenture ought to have been ſet forth 
dy the defendant ; whereas all that we know of the indenture is by 
way of recital in the bond. | | | 


PARKER, Chief uſtice. The indenture need not be ſet forth, 
This is nota bond for the performance of the indenture ; for that is 
in the nature of a deed of mortgage for a year, and is a ſecurity for 


{s) Year-Book 20. Hen. 6. pl. 31. (5) Cro. Jac. 359. 
the 
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| dead. 


= Caſe 171. 
ere, Whether TH was an action upon the caſe upon ſeveral promiſes, 


. Sid. 171. 


*[ 330] Eaſter Term, 2. Geo. 1. In B. R. 
1 * XR Oo "OE ES { De | TAE | 
STon= the repayment of * the principal ſum with a year's intereſt ; 
— whereas the bond is a fecurity, nat for the principal, but intereſt ; 
nor for a year's intereſt only, but for the intereſt of a thouſand 


pounds until it be paid, which now appears to be nine years more 
than the deed. As for thoſe words in the condition of the bond, 


according to the provijo in the indenture,” they muſt neceflarily 


aad can relate only to the proportion of the intereſt. 


A plea of pay- Mx. SqQurs, ſeeiug the Court thus fluctuating in their opinions, 


ment r took another objection to the plea of the defendant. The condi- 
1 tion of the bond was, © to pay to ahn Stone, his executors, 
< adminiſtrators, and aſſigns; and in his plea the defendant ſays, 


Kc. ;“ and does not ſhew, that John Stone is dead, or that 


„ | Robert is his executor. 


Judgment was given for the plaintiff, 
I : Child againft Pierce. 
1 by brought by the plaintiffs as aſſignees of a commiſſion of a 
atignees of 2 ſtatute of bankruptcy againſt J. S.; and judgment paſſed by de- 
tankropty for > fault; and writ of inquiry executed. K „„ F 


dad andreceived On a writ of error brought to reverſe this judgment, 


from the barkrupt, IT was INSISTED, that the declaration of the plaintiffs was 
been ve 43, naught; for they declare, that the defendant was indebted to them, 
_ — 2 dank. as affignees of a commiſſion of bankruptcy againſt J. S. in the ſum 
rape, is good. of three hundred and twerty pounds, for ſo much money had and 


received by the defendant from the bankrupt; and it is not ſaid, 


[331 J that the money was the money of the bankrupt. It was acknow- 
ledged, that in pleas of bar, which may be ſupported by common- 


x. Lev. 173. intendment, this way of * pleading might poſſibly be admitted, 


2. Show. 112. and the money be intended the money oſ the bankrupt; but not in 


2. Will. 307. 2 declaration, where the words ſhall ever be taken in the ſtrongeſt 
1 ſenſe againſt him that pleads them. Formerly, in actions of debt, 


1. Stra. 4 
Cowp. 5 the whole agreement was uſed to be ſet forth; but now of late, a 


| Vezey, 326. more conciſe way of pleading has in actions upon the caſe obtained. 
| And yet even now to declare in an indebitatus aſſumpfit for goods 


fold and delivered would be naught upon demurrer. 


IT WAS ARGUED 0# the other fide, that this declaration was 
good; for that firſt of all this declaration ſets forth, that the 
defendant was indebted, and then goes on and ſhews how, viz. 
by money received by the defendant, i. e. by a neceſſary intend- 
ment, ſuch money as will create a debt, the money of the bankrupt. 


In the caſe of Hicks v. Cickum, (a), judgment in the com- 


mon pleas by default; and upon error brought it was inſiſted, 


() Trinity Term, 12. Arne. Fart. 278. 


that 


that © he paid to Robert Stone the intereſt that from time to time, 


1 ana mw os. 


Eaſter Term, 2. Geo. 1. In B. R. 


that the declaration being for goods and merchandizes to the 
defendant per eundem the plaintiff before that time ſold and deli- 
vered, &c. and not ſaid the goods of the plaintiff, was naught; 
but the Court was of opinion, that the word (c indebitatus”* 


neceſſarily imported that they were the goods of the plaintiff. 


In the caſe of Athorpe v. Jones (a) there was judgment by default 
in the common pleas, and a writ of error brought; and the decla- 
ration ſet forth, that the defendant was indebted to the plaintiff 


in ſo much money for the uſe of a coach-horſe of the plaintiff's, 
delivered by the ſaid plaintiff to the defendant; and it was objected, 


that this delivery did not neceſſarily import a debt; for, poſſibly, 
the defendant might be to pay — for the uſe of him ; but the 


Court were of opinion, that ſuch adelivery muſt be intended as did 
Ajcurnatur. 8 
1.) Trinity Term, 1. Ge. 14 


' TRINITY 


Curt 
againſt 
PIERCE, 
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The Second of George the Firſt, 
| th 


The King's Bench. 


Thomas Lord Parker, Chief Fuſtice. 
Sir Lyttleton Powys, Knut. e 
Sir Robert Eyre, Kt. Juſtices. 
Sir John Pratt, Kut. 
Sir Edward Northey, Nut. Attorney General. 
John Forteſcue Aland, E/. Solicitor General. 


8 f : | 8 | * [ 332 ] 
* Clarke againſt Elwick. Caſe 172. 


OVED for a rule againſt a man to ſhew cauſe, why he 4 witneſs to a 

M ſhould not make an affidavit of his name being ſubſcribed bond OD 
to an arbitration-bond ; ſeveral affidavits being produced, hag 2 7 | 

that he had ſeveral times owned his being a witneſs, but refuſed to To 5. be com- 


make affidavit. pelled, by rule 
of court, to make 


Ir was URGED, in behalf of the motion, that though it be gene- an affidavit of 
rally true, that no man can be compelled to make an affidavit ; its execution. 
yet it muſt not hold true in the preſent caſe, becauſe then the 8. C. x. Stra. 1. 
ſtatute 9. & 10. Will. 3. c. 15. will be entirely eluded, v:z. 

That all perſons that agree to end their differences by an arbi- 
« tration may agree to have this their ſubmiſſion made a rule of 
« any of the courts of record, and may inſert this their agreement 
« in the ſubmiſſion, or condition of the bond, or promiſe ; and 

_ © upon producing an affidavit of ſuch inſerting, and upon reading 
« and filing ſuch affidavit, the ſame may be entered of record in 
« ſuch court; and a rule of court thereupon, &c.” 


* Tye Cour firſt made a rule upon him to ſhew cauſe, why . [ 22 ] 
he ſhould not make the affidavit deſired, and the next Term, vix. 333 
Trinity, they made the rule abſolute, being unanimouſly of opinion, 

that they had a power, by _— court, to compel ſuch perſons as 


Vol. X. are 


1+. 


S. C. x. Seſſ. county-gaol was to be eſteemed as gai 
Caf. 99. in that pariſh where the parent was ſettled when ſent to gaol. 


Trinity Term, 2. Geo. 1. In B. R. 


Cranxt are witneſſes to an award to make affidavits of their being ſo. And 

n _ whereas it was objected, that there were no compulſory words in 

Exwiet. the act of parliament, it was faid, that this was not neceſſary ; that 
the very nature ofthe thing gave the Court a juriſdiction ; that the 

perſon, by ſubſcribing his name as a witneſs, had undertaken to give 

evidence at a proper time, and in a proper manner; and that here, 

the act of parliament having made it neceſſary for the evidence to be 

given by affidavit, the refuſing to do it was an injury to the party 
concerned, in a matter belonging to the juriſdiction of this 

court (a). 


On breachofan Ayp As To THE OBJECTION, that the party had here made and 


award made 2 determined his election, which the law gave him, either to proceed 


rule of Court, the by action upon the arbitration- bond, or to make the award a rule 


— ok te of Court, it was anſwered, that the party might at pleaſure reſort 


ven andd attacb- to this new remedy given by the ſtatute; and that though he ſhould 
ment at the fame even have got judgment upon the bond; for, perhaps, an attach- 


ant ment upon this rule of Court is a more quick and effectual proceſs 
Salk. 73. than ſuing qut an execution upon a judgment. On a writ iſſuing 


2. Term Rep. out of another court, and returnable here, the Court may compel 


1, 278. the proper officer to make a return. Similiter the Court may 
cCompel the making an affidavit in the preſent caſe. 


ta) A rule was accordingly made on And the like rule was made by the court 
the witneſs to make an affidavit of the of common pleas in Eater Ferm, 
PY 5 334 7 execution of the bond, S. C. Stra. 1. 16. Geo. 2. Barnes Notes, 8vo edit. 58. 


Caſe 173- »The Pariſh of Elfing againſt The County of Hereford. 


The county- PARKER, Chief Juſtice, the reſt aſſenting, ſaid, that T 
gaohas to fettle- 1 ao of the county was, with reſpect to ſettlements, to be 
* 2 conſidered as ſituate in every pariſh in the county; that therefore 
in every pariſh the removing of a perſon to gaol did not make any alteration of 
in the county. the ſettlement; and that conſequently a baſtard- child born in the 

ning a ſettlement by birth 


S. C. 2. Bott, 5. 


| 1 174. | Harv ey of Comb's Caſe. 


Commitment FIRST, A commitment for treaſon generally, without expreſſing 
for high trea- the ſpecies of treaſon, is good; for the proceſs is the fame in + 
-—s general» one fort of treaſon as in another. = 


1. Stra. 3. 3. Viner, 334. 2. Wilf, 258: 2. Hawk. ch. 16. f. 17. 


High treaſon SECONDLY, The court of king's bench has power to bail in 
3 by the high treaſon, notwithſtanding the ſuſpenſion of the Habeas Corpus 
aas 's bene. Act; and in Lord Montgomery's Caſe (a), upon an affidavit made 
ng tho By 14 that the priſoner was in ſuch arr ill ſtate of health. that longer con- 
92, Kc. finement would bring his life in danger, it was done. 


6 Res 
| Carrington 


| Trinity-Term, 2. Geo. 1. In B. .. 3331 


Carrington against Warren. | __ Cafe 175. | 


1 Court was moved, that an executor, being likewiſe heir An heir hal not 
at law, might have leave to plead double, vIz. ſalvit ad diem, have leave to 
and riens per deſcent, to an action of debt upon a bonc. © Plead den f 


£8 | — diſcent with ano- 

Tax Cour refuſed the motion, without an affidavit, that he —.— 
had riens per diſcent. The ſame law in the caſe of an * admini- he make affidavit 
ſtrator, who ſhall not be allowed to plead plene adminiſtravit, and ** > Som 1 
ns aſſets, without affidavit. For this is a matter incumbent upon red 
the plaintiff to prove, and yet it lies more in the knowledge of the Bund. 181, 183. 
defendant than the plaintiff. It is the duty of the Court not to 3 
affift the defendant, by giving leave to plead. double, but upon 5. Com. De- 

probable ground that the demand of the plaintiff, guaad the 30. 

defendant, cannot be maintained, | 1 


The King againſt Dixon and his Wife. Caſe 176. 


Hs was an indictment againſt Dixon and his wife, charging, An indiftment 
1e that they, et uterque eorum, did unjuſtly and unlawfully, ſuch a wil lie againit a 
day et diverfis aliis diebus et vicibus tam antea quan poſtea, keep a u _ — 
common gaming-houſe, contra pacem et formam flatuti, &c,, To — 
which indictment the defendant demurred. | — * 8 


Tx FIRST OBJECTION taken againſt the indictment was, that 4. Bl. Com. 64 
it ſhould not have been brought againſt the huſband and wife, but 167. 


againſt the huſband only. f — 


Tux Couxr. This objection would have weight in it if the 2 Rum 123%. | 
property or the ownerſhip of the houſe was the matter in queſtion; 8 8 
but it ignifies nothing here, where not the property, but the criminal 
management of the houſe (in which the wife may probably have 
as great, nay a greater ſhare than the huſband), is the fact charged. 

This caſe is not to be diſtinguiſhed from the caſe of The Queen u. 

Williams (a), which was an inditment againſt huſband and wife 

for keeping a bawdy-houſe, and held good; for as there the wife 

may be concerned in acts of bawdry, fo here ſhe may be active in | 
promoting gaming, and furniſhing the gueſts with all conveniencies , 6] 
for that purpoſe, | [ 33 | 


* THE SECOND OBJECTION was, that it was charged in the a, jnaiament 
indictment that they, et uterque eorum, kept a gaming-houſe, &c. againſt huſband 
which was wrong; for two perſons cannot jointly and ſeyerally and wife, er uter- 
keep a houſe ; the keeping of the houſe by the huſband and wife 9 nm, for 
is nota keeping the houſe by the huſband only, or by the wife only. —_— m_ 

For this purpoſe was quoted 2. Relles, 51. an inditment againſt g. 
four perſons for uſing the trade of a plumber, againſt the form of 


the ſtatute 5. Elix. c. 4. ſ. 31. ; and the indictment, which charged 


(%) Ante, 63. Salk. 384. 
5 "8 


as 


* 


Ttinity Term, 2. Geo. r. In B. R. 


Tix Kine that they four et utergue eorum uſed the trade, was held naught; 
peut + becauſe the uſer of the one could not be the uſer of the other. 


ax» misWirz. TE CouRT. The caſe in Rolles is not applicable to the 
Salk. 382. preſent caſe ; for there the uſing of the trade not being the offence, 
RR but the uſing of the trade without having ſerved an apprenticeſhip 
(an act to be performed by each ſingly and ſeverally), it was an 
offence tilat was in its own nature impoſſible to be committed 
jointly ; whereas here this may be committed by both jointly, 
and the addition of ꝝterque eorvm is but a further ſpecifying and 
corroborating the former charge; for whoever ſays that both of 
them did keep, &c, does in truth and conſequence ſay, that each 
of them did fo. bn 


Keeping a gam. TRE THIRD OBJECTION was, that this ĩindictment was upon a 
—_— particular ſtatute, viz. the ſtatute 33. Hen. 8. c. . ſ. 18. and 
mon hw. as it chalked out a particular method 6f proceeding for the 
recovery of forty ſhillings a- day, the party could not proceed by 
indictment. HE. OY 


Tax CourT. The keeping of a gaming-houſe is an offence 
indictable at common law as @ nuſanc“; nor will the concluſion 
of the indictment, contra formam ſtatuti, bar the party from 
ſupporting the indictment by common law, ſuppoſing it could not 
be maintained upon the ftatute ; for where a ſtatute creates or 
makes a thing an offence that was not ſo before by the common 
law gives a certain penalty, and preſcribes a method for the reco- 
very of it, there the act muſt be purſued ; but it is otherwiſe of an 
offence at common law, for which an act gives a new penalty, or a 
1 new remedy; for there the remedy at common law ſhall not be 
*[ 337 J taken away without negative words (a). ® But it is clear, that an 
indictment is not taken away by any words in the ſtatute ; fo far 
from it, that there are words which, unleſs they have relation to 
proceeding by indictment, muſt have no ſenſe or ſignification at 
| all; for it enacts, that the forfeiture may be ſued for “ by action, 
Lak. 466. 4 information, bill, cr otherwiſe.” And as all the remedies, or 
different ways of proceeding, beſides by indictment, are enumerated 
before, thoſe words © or otherwiſe muſt be underſtood of indict- 
ments, or nothing. ” | 


An inditment THE FOURTH OBJECTION was, that if this were to be conſi- 
pag — * 5 0 dered as an indictment for a nuſance at common law, it would not 
common gom- be good for want of concluding, & ad cemmune nocumentum of the 
ing-toufe is 4 king's ſubjects.“ 5 5 | 

wo 1 Tux Couxr. It is not neceſſary to conclude ſo here; the 
ec rccumentzn”* Offence in its own nature importing that it is ſo. Beſides, the 


de omitted. word « common” ſupplies this defect, if it were one. 


| On an ind T- THE FIFTH OBJECTION was, that as this indictment was 
ment, - 51 laid, the penalty of forty ſhillings a day, given by this ſtatute, 


Kept a gaming · bouſe, only one penalty can be recovered. 


| (2) See 4 Hawk. P. C. 5. mis, | 
| 6: uld 


Trinity Term, 2. Geo. 1. In B. R. 


could not be recoyered ; for it is not faid, that per ſpatium of Taz Kine 
« one day, or ſeveral days, they kept, &c.” but only that © ſuch = 
« a day, &c.' 4 3 AND RIS Wirz. 
Tu Couxr. Keeping a common gaming-houſe any part of - 8 
the day is endugh. Indeed more days might have been * Jaid; but * | 3 38 j 
the time is ſo uncertain as to all but one day, that only forty ſhil- Ws 
lings are recoverable, : | 


The judgment was given for THE KING, unleſs, &c, 


T 3 MICHAELMas 
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MICHAELMAS TERM, 


The Third of George the Firſt, 


I N 
The King $ "Its: "I 


Thomas Lord Parker, Chief Juſtice. 


Sir Lyttleton Powys, Kut. 
Sir Robert Eyre, Kut, 


val. 


Sir John Pratt, Kut. 


Sir Edward N orthey, Kut. Attorney General, | : 


| _ Forteſoue Aland, 86 Solicrtar, General. 


1 Powys, Fuice, * was abſent all his Term, 


being indiſpaſed with the gout. 


= 
- s 
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Fazakerley, Chamberlain of London, againft Wiltſhire, Qaſe 177. 
1 only * was upon the validity of a bye · law in The bye-law of 


the city 


Reg quem with the carryin 


| or any other goods, out of any barge, lighter, &c. de⸗ 
a * Bridge and Kendal in the county of Kent, that are to 
be imported into the port of London, under the penalty of forfeiting 


twenty ſhillings for each offence, except in time of danger and — into Londen from 
| muy place be- 


ſave the loſing of goods. 


Bridge and Kendat in Kent, is good.—S. C. 1. Stra. 462. 


Landon (a), that none but Free porters ſhould the city of Lan- 


or unloading of corn, ſalt, , that none 

| but free porters 
ſhall work in 
unſhipping of 
corn imported 


tween Staines 
1. Salk. 143. 192. 2. Roll. Abr. 579- 


Hob. 85. 4. Co. 32. 6. Co. 60. Rn 1. Mod. 47. 79. 3. Med. 158. 5. Mod. 104. 


1. Bar. K. B. 76. 


(a) This bye-law was made in the 
eighteenth year of James the Firft, vix. 
« TxarT the corn porters ſhould be 2 
« Company, with twenty-four aſſiſtants, 
« who were called free porters, who, 
& ſhould work at a particular ſettled rate; 
« and that none but the free porters 
« ſhoyld intermeddle in importing or 
& exporting any corn, rogts, c. within 


cc the bounds mentioned in the cuſtom, 
ge on pain of twenty thilings for every 


6 offence (except in time of danger or 


< urgent neceſſity, or in the caſe of bone 


ce peritura), the forfeiture to be recovered 


ce by aftin i in the name of the chamber. 


« lain and four hundred porters are 


appointed, S. C. Stra. 462. 


T 4 


PEER 


wy 
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Fasan AI ET, PEERE WILLIAMS, againſt the bye-law, argued to the followin 


— effect: * The bye-law reſtraining the number of carts in the 


Loxpox, ſtreets of London did not prevail without the greateſt difficulty (a); 
againſ® and the main reaſon why that bye-law was adjudged good 
W:LTSHIAE. was, that an unlimited number of carts would occaſion ſtops, and 
= be a nuſance to paſſengers (5). A navigable river is, in all reſpects, 
like a highway ; to be free to all, and none ought to be en 
from uſing it (c). A man cannot certainly have a more natural 
right to anything than to the free uſe of his bodily labour; and 
therefore a bye - law that ſhall reſtrain a man from the uſe of that, 
as this does, muſt be naught ; eſpecially when no recompence is 
given in lieu of it (d). Jo the performance of this employment, 
the ſerving an apprenticeſhip. is not neceſſary ; for it requires not 
ſkill, but firength. This is a bye-law that enhances the price of 
carriage, and encourages idleneſs. The extent of this bye-law is 
from Staines Bridge to Kendal, in the county of Kent; which is 
much too great. The king by his proclamationcould not make ſuch 
a bye-law ; and certainly no derivative power can be greater than 
the primitive. There isnot ſo much as anexception in this bye-law 
for the owner of the goods, or his own ſervants ; fo that, according 
to this law, a man can neither carry his own goods, nor employ his 
own ſervant, &. This bye-law is penned in obſcure and ambi- 
guous words; it is very uncertain what act may amount to an 
intermeddling; perhaps the helping and affifting a free porter, 
though at his own requeſt, may be conſtrued ſuch. From all theſe 
reaſons put together he concluded, that this bye-law was bo 
unreaſonable and prejudicial to the ſubject ; and therefore void. 
The caſes quoted by him in his argument were, Lutwyche's Rep, 
564. Moor, 591. 1. Relle's Abr. 304. 2. Brownlow, 177. 
Carter, 68. 118. Jones, 144. 3. Mod. 158. . 
Adjournatur (e). 


(a) See Boſworth v. Hearn, 2. Stra. nity Term, 7. Cc. x. and the Court was 


108 5. | ol opinicn, that both the cuſtom and the 

| (5) See Cuddon v. Eaſtwick, 6. Mod. bye-law are good, inaſmuch as it was a 
125 | : regulation convenient te the public, and 
{c) 27. Aſſize, 23. and ſee 2. Hawk. the reſtraint only from bodily labour in 
P. C. credit. x52.” - 5 one inſtance. S. C. 1. Stra. 468. See 


(4) 1. Roll. Abr. 559. 11. Co. 86. alſo Robinſon v. Webb, 1. Bar. K. B. 
() This caſe was argued again in Tri- 76. Boſu orth . Hearne, 2. Stra. 1085. 
*[ 340 3 b . N 
Caſe 178. * Banneaux againſt Plaſtead. 


If a declaration A PECLARATION was delivered generally as of the laft 
ao ARE A Term ; and in that declaration it appeared, that the cauſe of 
8 action did not ariſe before the middle of that Term. 3 
and it appear Upon a verdict for the plaintiff, 1T WAS MOVED in arreſt f 
oe FH 8 judgment, that the declaration being as of the laſt Term generally 


* 1 te Mult have relation to the firft day of the Term; and conſe- 
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firſt day of that Term, the record may, on motion, be explained by a ſpecial memorandum. 5 


— 
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quently the declaration will, in point of lay, be anteredent to the ger. 
. again 

cauſe of action. | 8 N nas 
Ir was URGED for the plaintiff, that by the entering of a 

* memorandum . the record, vis: ſuch a day of the Term, 

which would not contradict but explain the record, this motion 
would fall to the ground; and that this might be done without 
moving the Court. 0 : 


PARKER, Chief Fuftice, and PRATT, Fuftice, were of opinion, 
that they might enter this memorandum of courſe, and without 
Jeave ; and the rather, becauſe here was no deceit as to the 
defendant; for he very well knew, that he was not arreſted, nor 
bail put in, until the middle of the Term; and conſequently that 
this declaration could not be as of the firſt day of the Term. 


EYRE, Juſtice, was of opinion, that the ſpecial memorandum 
ought to be entered; but that the proper way was by motion. 


CHESSHYRE, Serjeant, to end the diſpute, moved for leave; 
(a) See 1. Sid. 432. 1. Black. Rep. 2. Stra. 1151. 1271. 1. Wilſ. 104. 177. 
312. 3. Burr. 1241. 1. Stra. 582. Cowp. 456. Tidd s Practice, 191. 


| : *[34r J 
*The Queen againff Simpſon. _ Caſe 179. 


HIS was 2 caſe that had long been depending; and the only If = defendant 
2 queſtion reſerved to be ſpoken to was, Whether, upon the T an informa- 
ſtatute of 3. & 4. Will. & Mary, c. 10. about deer-ftealing, the een 
. . ; . - . 5 y 
juſtices of peace might convict the offender in his abſence, upon fammoneg, and 
his default to appear, being duly ſummoned ? or, Whether the negle& to ap- 
juſtices ought not, by iſſuing out their warrant for apprehending Pear, the juſtice 


the party, to have compelled him to appear ? _ yn 


REE vEs for the latter fide of the queſiion, The ſtatute being caſe, and on 
ſilent in this matter, the rules of common law ought to be purſued pou panty 11 
as far as poſſibly they can. The judgment of the juſtices in this y;@ the 3 
caſe is final; ard there being no re- examination, natural juſtice der. | 
requires that the juſtices ſhould have the party brought before them, S. C. ante, 248. 
if poſſible. The ftatute 33. Her. 8. c. 20. was the firſt ſtatute 5 C. poſt. 3 y 
that gave leave for a man to be tried in his abſence ; but this s. C. 1. Seq 
ſtatute was held to be by conſequence and implication repealed by Caf. 346. 

the ſtatute 1. & 2. Philip and Mary, c. 10. whereby all trials are 5. C. Gilb. 282. 
left to the courſe of the common law (a). The conſequence of a 33 "oy 
conviction upon this ſtatute is very penal, vig. for want of ſufficient 1,46. x 454 « 
diſtreſs a year's impriſonment and pillory. The ſubject- matter of Stra. 630. 

this ſtatute is a treſpaſs at common law, in which caſe 4 capias lies; Salk. 181. 
therefore the juſtices bere ought to have iſſued out their warrant, Ante, 213. 


which is their capias. There are no words in this ſtatute © * 


(a) 8:e Sir Wm. $taunford's Pleas of the Crown, go. b. 


*[ 342] 
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that give juſtices a power to convict without appearance; if 
they have it by * implication, it is a greater power than is veſteg 
in the Judges of Weſfminſter-Hall. By this act of parliament a 
corporal puniſhment 1s to be inflicted ; and according to the rules 
of common law, where the judgment is to be corporal puniſhment 
Judgment cannot be given in the abſence of the offender. Nan 
in attainders by parliament, execution cannot be awarded without 


the perſon be preſent, and aſked, whether he has anything to ſay 


. why judgment ſhould not, &c. But the very ſtatute we are noy 


upon plainly ſuppoſes the party ſhould be preſent ; for in thef6urth 
ſection power is given, for fear the offender after conviction ſhould 
eſcape, to the conſtable, other officer, or perſon proſecuting, to 
detain ; which plainly imports his being preſent. It is obſervable, 
that though by the ſtatute the power of convicting is given to the 
juſtices of the county where the offence is committed ; yetin caſe 


the party fly, and is apprehended in another county, then this 


wer is devolved to the juſtices of that county where the party i 


taken, purely that the party may be preſent when convicted. As 


to the objection, that this conſtruction will render convictions 


difficult, becauſe a perſon may be ſummoned when he cannot be 


taken, the anſwer is, that if a ſummons in this caſe were ſufficient, 
it muſt certainly be a perſonal ſummons ; and he that can be per- 
fonally ſummoned may be taken. 5 | Lon, 


 FoRTESCUE, Solicitor General, contra. By the ftatute which 
we are now upon, a new Judge and a new way of proceeding is 
eſtabliſhed. The very deſign of the ſtatute is to prevent thoſe 
delays that attend the forms of common-law proceſs, The pro- 
ceedings in this caſe, where the ſtatute is ſilent and does not inter- 
poſe, are to be conducted by the rules of natural juſtice. * He 
denied the rule laid down, that in ſummary proceedings the rules of 
the common law are to be obſerved; eſpecially ſuch rules as would 


directly overturn the nature of a ſummary proceſs, and make it more 


prolix, &c. If this act of parliament had not intended to have 
pared awayall the forms of common law, ſome of the proceedingsb 
the common law would have been taken notice of by the act. It 
is very expreſsly ſet forth in the conviction that the party was duly 
ſummoned, and had notice to appear and ſhew cauſe why he ſhould 
not be convicted. This 1s all that the rules of natural juſtice 
require; he might have appeared if he pleaſed ; and ſurely he ſhall 
not take advantage of his own wrong, or elſe it will be in the 
power of any perſon at pleaſure to avoid being convicted. As 
there are no words in the act of parliament that give a juſtice of 
peace power to convict in the abſence of the offender, ſo neither 
are there any words in the act that make his appearance neceſſary. 
If therefore the act of parliament is filent, and may be expounded 
either way, that expoſition ought certainly to prevail which will 
render the act moſt effectual. This is not to be conſidered as 2 
criminal progeeding, but a civil one for a certain ſum of 2 
* 5 | | | y 


2 — 2 22 a...) 


1 _— 7 «44 a „ foaway — 


,. 
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By Borge's Caſe (a), a perſon may be disfranchMed, loſe his free- 


hen duly ſummoned he will not appear; and the conſtant 
— dp to — to disfranchiſement, in the abſence, &c. if 
the party, being duly ſummoned, refuſe to appear. Nay, this point 
yas carried one ſtep higher in Glide's Caſe (b); for it is there 
held, that if the party live out of the town he. need not be ſum· 
moned; and the reaſon is, becauſe it was his duty to attend. 


VB. There were two convictions ; and in one of them the 
ty, before conviction, was heard by his ® attorney: therefore it 
was obſerved by THE SOLICITOR GENERAL, that though, ſtrictly 
ſpeaking, according to the forms of law, the offender could not 


| make an attorney to appear for him, yet in this caſe, where the 


proceſs 18 of a ſummary nature, and the rules of natural juſtice 


Tux Quran 


SIMF780Ns 
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principally to be regarded, it is material, that any perſon was heard 


in his behalf; becauſe then it cannot be ſaid, that the perſon was 
condemned unheard. There is na caſe or authority quoted to 


ſhew, that the juſtice has a power to apprehend. It is true, that 


| where an act of parliament is plain, conſequences are not to be re- 


garded (c); for that would be to aſſume a legiſlative authority. But 
where an act of parliament is doubtful, there the conſequences are 


| tobe conſidered ; and care is to be taken, that ſuch an jnterpreta- 


tion be not put upon the act as will quite elude the force of it; and 


that will be the caſe here, if there can be no conviction but upon 


the appearance of the party. Whereas no inconvenience, . no 
breach of any rules of natural juſtice, attends the other interpreta- 
tion of the ſtatute 5. & 6. Will. & Mary, c. 22. about hackney- 
coaches, which is almoſt a parallel caſe ; and the general practice 
of the commiſſioners there is, to convict without appearance upon 


2 ſummons. | . 

Pax k ER, Chief Juſtice. A court may, perhaps, in prudence 
not care to give judgment in the abſence of the party; but I ſee no 
reaſon but that it may be done, and I take it to have been done in 
Mawgridge's Caſe (d). Execution cannot indeed be awarded 
but in the preſence of the party; but that depends upon this reaſon, 


that there may poſſibly be a miſtake of the perſon; or ſome other 


reaſon may have happened, ſubſequent to the judgment, why exe- 
cution ſhould not be awarded, which it is but reaſonable the party 
ſhould have an opportunity to infiſt upon. * But here had the party 


appeared, it is taken for granted that judgment might have been 


given in his abſence. I am of opinion, that the ſummons muſt be 
perſonal ; and therefore it is altogether as eaſy to take as to ſummon. 
The act plainly ſuppoſes, that the juſtices have a power to appre- 
hend him; or elſe the clauſe would be a nugatory clauſe which 
ſuppoſes the offender may be apprehended. The expreſſion of 
detaining does likewiſe ſuppoſe him preſent ; otherwiſe the act 
ſhould have run thus, & in caſe he be preſent.” It is a known and 


*[ 345] 


general rule, that a ſtatute ought to be interpreted by the rules of 


(5) Trinity Term, 4. Will. & Mary. (4) 1. Kely. 119. 9. St. Tr. 61. 
e Fo | gommon 


— 


ty, 129. are of opinion, that even this will not do, and that there is no other 


A ginner in the 
reſted, ſhall be charged from arreſts for debt. 
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| Tux Quzex common law: and therefore ſince this is in nature of a treſpaf 
againſt for which @ capias by common law lies; ſince the act plainſe 
Siursox. 5 ; | Act plainly 
ſuppoſes juſtices of peace have a power to apprehend him, and that 
they will execute this power; and fince it is as eaſy to apprehend 
as it is to ſummon, I am of opinion at preſent, that the juſtices 

ought to have the party before them, „ 


PRArr, Juflice. If a juſtice of peace has a power of iſſuin 
out his warrant for the bringing of the party before him, it muſt de 
given him either by the expreis words of the ſtatute, or as a power 
incident to the juriſdiction which the ſtatute inveſts him with; i 
the latter way, I fear he muſt have the ſame power allowed him in 
all ſummary proceedings. If a ſummons be ſufficient, I know not 
why the ſame ſummons ſhould not do here as in other caſes, biz. 
the leaving it, where the party cannot be found, at the uſual place 
* ger abode; and then a perſon may be ſummoned when he canng: 
e taken. ; = 


Adjournatur (a). 8 


— ae. . , a a. 


(a) This caſe was argued again in the viction adjudged te be good. S. e. pot 
| Hilary Term following, and the con- 378. 
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Caſe 180. The Caſe of the Corporation of Banbury. 


Previous to 11. JYARKER, Chief Juſtice. If a mayor be not choſen by the tim 
2 82 he preſcribed by the charter, and there be no provition in the 
ee mug Charter for the old mayor's continuing on until a new mayor is 
have been on the Choſen in, the corporation is diflolved, and conſequently cannot 
charter- day. proceed to a new election (a). Indeed, ſome are of opinion, that 
Mod. Caſes in this may be cured by the iſſuing out of a writ under THE GREAT 


Law and Equi- SEAL, impowering them to proceed to a new election; but others 


> > Mi. jy - ILY n 


remedy but to obtain a new charter from THE cRO Wx. But 
nobody ever thought, that in ſuch a caſe the guardam corporation 
could revive itſelf by chooſing a new head, without ſuch a writ 
under THE GREAT SEAL (C). N 


(a) But ſee now 11. Geo. 1. c. 4. corporation has no power of reſtoring it, 

(5) See an account of this caſe from a or oi doing any corporate act, the corpo- 
manuſcript note of it by Lord Hardwicke, ration is ſo far diſſolved, that the crown 
Rex . Paſmore, '3. Term Rep. 221. may grant a new charter, 3. Term Rep, 
where it is decided, that when an integral 199. 249. 
part of a corporation is gone, and the 


Caſe 181. | | Johnſon arainf Louth. 


THE QUESTION was, Whether @ gunner was within the late 
act of parliament, that orders thoſe liſted as ſoldiers to be di- 


artillery, if ar- 
diſcharged on 8 | — 

E han. IT was oBJECTED, that they were not within the act, becauſe 
c. 2. Sta. 7, they were warrant officers, and took a, particular oath, and __ 


* 
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he makers of this act of parliament ſeemed apprehenſive that they 
would. not have been liable to the ſame puniſhment, in caſe of 
mutiny and defertion as other ſoldiers, unleſs they had, by an expreſs 
cauſe, made them ſo. It was likewiſe inſiſted, that the deſign of 
| the act being to encourage men to enter into the king's ſervice, 
muſt not be extended to ſuch in the army whoſe pay was ſo conſi- 
derable as that this alone would be a ſufficient inducement. The 


pay here was, one ſhilling and fourpence a- day. 


* Tae COURT. As to the clauſe in the act relating to mutiny 
and deſertion, the act only ſuppoſes it poſſible that there might be 
a doubt; and therefore wiſely reſolves to make every thing clear, 
where the puniſhment to be inflicted is nothing leſs than death. 
But then the act of parliament reſolves the doubt, as we do now, 
that he is a dier. The matter does not turn upon the guantum 
of the pay; if it did, a trooper moſt certainly would be out of the 
act (a), whoſe pay is much more conſiderable than that of the 

nner, and who generally gives a good ſum of money for his place. 
The reaſons why a gunner's pay is more conſiderable than that of 
the ſoldier are in reſpect of their ſkill, and the hazard they run; 
both which conſiderations render their ſervice more neceſſary, and 
make it more reaſonable that they ſhould not be taken away from 


the ſervice. | 
Accordingly he was diſcharged, 


(s) It was adjudged in the caſe of Bayley v. Jenners, that a trooper is within the 
a, I. Stra. 2. 
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Cole againſi Hawkins. | Caſe 182, 


SSUMPSIT. The plaintiff declared upon a promiſe In ;cangwory ac * 
A made the ſixteenth of Fanuary 1706. nee tions, tiche and 
i | N = place not mate- 
The defendant pleaded in bar the ſtatute of Limitations ; and that al 
the cauſe of action did not accrue within ſix years before the ex- © te, 257. 
hibiting of the bill, | hy 8. C. Gilb. 279. 
| : | S. C, I. Stra. 
The plaintiff replied, the bill was exhibited the twenty-third of 21. 
January 1713 ; and that cauſe of action did ariſe within ſix years 
before exhibiting the bill. | | Ja 


To this the defendant demurred. 


x PARKER, Chief Fuſtice, now delivered the reſolution of THE 
OURT. RED - 


Judgment muſt be given for the plaintiff” For this. being 
the caſe of a parol promiſe, the day in the declkration is not mate- 
rial ; and therefore the plaintiff in his replication has only departed 
from an immaterial part of his declaration, which would be cured 
by a verdict, and is now aided, upon a general demurrer by ſtatute 


for amendment of the law. * Were it more than matter of form, 4 +. 249 ] 
g : a verdict [ 549 
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Cotx Aa verdict finding the promiſe at another day could never cure it 
La as moſt certainly it would. And for this purpoſe was quoted the 
Hawkins. caſe of Ler v. Rayne (a), where this learning is laid down, that for 
a the plaintiff in his replication to vary from the time or place in his 
declaration, in order to follow the defendant's plea, is not 2 
departure. In the old Books, indeed, this would have been ; 
departure (b). And unleſs what ftrictly ſpeaking is a departure 
be ſometimes allowed; unleſs the plaintiff, where the defendant by 
his juſtification makes the time or place material, may follow the 
defendant's plea, though it lead him to another time or place ; 
all that doctrine, that in tranſitory actions, where time and place 
are not material, the plaintiff may declare at any time or place, 

muſt fall to the ground. | | 

Judgment for the plaintiff (c). 

[z) Lev, 110. reperted likewiſe (e) See Stafford v. Forcer, ante; 311. 


x. Keble, 366. 578. Mathews v. Spicer, Stra. 806. 
(5) 22. Aſſ. 86. 


| Cafe 183. Burgh agaiaf? Blunt. 


Motion for an CCHESSHYRE, Serjeant, moved for an attachment againſt the 
attachment for QA judge of the court of Holderneſſe; in, Yorkſhire, for diſobeying 
— 8 * @ zolt, whereby the cauſe was to have been removed into the 
county=court, from whence, as THE SERJEANT believed, the 
parties deſigned by a pore to remove it into the court of common 
pleas ; and though, by a recordare, it might have been removed at 
once into the court of common pleas, yet the parties might take 
this way, if they pleaſed. Ws 


CHESSHYRE, Serjeant, in behalf of his motion, urged, that diſ- 
obedience to the t2/t was a contempt to the law of the land, over 
| which the court of king's bench were guardians ; that that court 
[ 250 J] was inveſted with a general * juriſdiction over inferior courts, and 
8 was to take care, not only that they did not tranſgreſs their juriſ- 
Are, 45. ©. diction, but likewiſe that they proceeded regularly in matters 
: confeſſedly within their juriſdiction. | | 


EyRE, Juſtice. The more proper way is firſt by mandamus to 
oblige them to obey the felt; and if, notwithſtanding that, 
they proceed, an attachment may be granted for diſobedience to the 
mandamus. I do not fee, why we may not as well grant an attach- 
ment againſt the judge of a ſpiritual court, for proceeding after an 
appeal, as do what is now aſked. 


PARKER, Chief Juſtice. There are ſeveral other remedies 
belides that deiired. You may have a prohibition ; or you need 
| make no defence, and bring your writ of falſe judgment; and 
when they ſhall return that they were ſerved with the tolt, as they 
- _ mull, it will then appear, that all the proceedings are erroneous ; 

for their juriſdiction failed upon the receipt of the tolt. 


But 


bl 


* 
— 


Hilary Term, 3. Geo. 1. In B. R. 

b But CuxsHYRE; Serj cant, preſſing his motion, and PAGE, Bosen 
$-rjcant, affirming that he had the motion granted to him in the By ng, 
«ale of King v. Langſton, | x. hn 

Tur CourT made a tule to ſhew cauſe, why an attachment 
ſhould not be granted. | 


- The King againſ Theed. „ 


TA COURT was moved to ſuperſede a writ de excommunicato A writ of ex- 


apiendo. com. in a ſuit 
1 in quodam ne- 


The objection to the writ was, that it was too general; and that . g˙ fre re- 
it did not appear, that the cauſes for which the party was to be im- wi dee er 
priſoned by the writ de eæcommunicato capiendo were of ſpiritual co- « _ by 2 
nuſance; * for it was only in guedam negot io concerning the cor- general. 
rection and reformation of manners. 

0 (8351 ] 


To this it was ſaid, that the ſame ſtrictneſs is not required in = 
= SPS 33 . W „ 
writs as in libels; and further it was much inſiſted upon, that he 
| 1 38 n a 43. 

vas ſaid to be excommunicated, according to the canon; and the 
cales of The King v. Tojeland (a), and The King v. Fowler (b), 
were quoted. | „„ 

But THe Cob Rr were clearly of opinion, that the writ was too 
general (c). 

THEN 1T WAS INSISTED UPON, that the motion for the 

Ds | ; - The writ of er 
uperſcdcas was made too early, becauſe it was made before the ſhe- communicats ca- 
riff had returned the writ ; and to this purpote 1. Siderfir, 181. finde, though 
was cited. : 8 | Fo | opened by the 

| * „ ED 3 court of king's 

PARKER, Chief Juſtice. This is a writ which iſſues out of berch, and de- 
chancery, returnable into this court, and is delivered to the ſheriff ed to the ſhe. 
in the preſence of the juſtices ; and this whole matter is entered ple cpm 
BY | 64 may, if it appear 
upon record. Now when the court of chancery has iſſued out to have been f. 
this writ, and it 1s delivered to the ſheriff, the chancery, if applied ſued erroneouſ- 
to for a ſuperſedeas, would probably ſay, they had nothing to do !y, or without 
with it. And then, if the court of king's bench cannot grant a jut cauſe, be 
ſiperſedeas before the return, the conſequence will be, that a . el before 
Ay $47 + ; - - : 3 it is returned. 
ſubject may for a long interval of time, v1Z. between the delive 
of the writ to the ſheriff and his return, be wrongfully deprived of * 
his liberty, without poffibility cf redreſs. The command to the 
ſheriff to execute the writ is the command of the king; and the 
queſtion is, whether this Court ſhall let the ſheriff execute that 
writ, when the execution of it is intruſted to them, and an entry of 
record made of it, where the writ appears to the Court to have | 

iſſued out erroneouſly, * Certainly this Court might have quaſhed * 
it before it was delivered to the ſheriff ; d fortiori therefore now; [ 352 ] 
for it is no more than for us to correct our own miſtakes, by calling | 
back a writ that iſſued through our overſight. 5 


9-7 | Term, 2. Gee. 3, and Reg. v. Hill, 


(5%) Salk. 393. ; 1. Salk. 293. 
{c) Sce alſo Rex v. Capp, Faſter 
Vor. X. | EYRE, 
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Tax Kixs Exxx, Juſtice. The return of the habeas corpus has no relation 
egainf to the writ de excommunicato capiende, which entirely deſtroys the 
Cy authority of the caſe in Siderfin. I take this court to be poſſeſſed 
| of the cauſe by the entry of the writ upon record, and delivery 
over to the ſheriff. The writs that go out of this court, if they 
iſſue erroneouily, are frequently ſuperſeded before the return; 
though thoſe are writs as much out of the hand of the court as 

this writ. 


PrATT, Juſtice. I take the reaſon of the proviſion, that this 
writ iſſuing out of chancery, and returnable into this court, muſt 
firſt be opened in this court, and in the preſence of the juſtices of 
this court be delivered to the ſheriff exeguend. to be a proviſion in 
favour of the liberty of the ſubject, that a ſubje&t may not be 
deprived of his liberty by writs that iſſue of courſe out of chancery, 
until ſuch time as the Judges of this court -ſee whether he has 
deſerved it or not. To ſay this writ cannot be ſuperſeded before 
the return, is as much as to ſay, that this Court ſhall not correct 
their own riſtake until the miitake has occaſioned as much mil. 
chief as poſſibly it can. 


PARKER, Chief Fufſtice. This writ is actually entered upon 
record; for the entry is delib. fuit in the preſence of the juſtices, 
to the ſneriff exequend, I he writs that ifſue out of this court are 
never entered at large upon record before the return, though in 
ſtrictneſs they ought; but here the writ is always entered at large. 

1242 ] = The ſuperſeding of our own writs before the return is a ſuff- 
cient proof that writs may be ſuperſeded, though not in court. 

| The obligation of the ſheriff to execute this writ reſults from an 
act of this Court; and ought therefore to be ſubject to the controul 
of this Court. It is a general rule, that whenever the Court is 
poſſeſſed of a record, they will proceed upon it. And upon this 
ground it is, that if the plaintiff in an appeal become nonſuit, the 
Court will nevertheleſs oblige the party to plead to it. In fact, 
thete writs have not been ſuperſeded before their return; but I ke 
no reaſon why they may not. 


A ſuperſedeas was granted accordingly. 


Cale 185. The College of Phyficians ggaigſ Dr. Welt. 


A zradunte of ] HE QUESTION was, Whether a man who had taken his degree 
of doctor of phy/ic in either of THE UNIVERSITIES might not 
ver.ties cannot practiſæe in Lon don, and within ſeven miles of the ſame, without 2 


practiſe phyſic 1; 0 3 
<p; Ea licence from the College of Phyſicians? 


out a licence TRE CourT was clearly of opinion, that a licence from the 


from the Cole College was neceſſary; and that by reafon of the charter of incor- 
of Phyſtcians. S : 


one cf the um- 


- - poration, confirmed by the ſtatute 14. & 15. Hen. 8. c. 5. pennes 


2. ns 17. in very ſtrong and negative words. | 
2. Bulſt. 185. 


Palm. 486. As to the teſtimonials granted by the univerſitics, upon a perſon's 


TE. 


+ 


4. Mice. 47. taking the doctor's degree, 
2. Trewul 261. ; | 


„ #& - 
414 + oa 
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Taz CourT was of opinion, that theſe teſtimonials might have Tan 

the nature of a recommendation; they might give a man a fair 2 0 
. P CL. 

reputation, but conferred no right ; and confequently all thoſe again 

ſtatutes which have confirmed the privileges of the univerſities Da. Wzer. 

could revive or confirm *“ nothing but the reputation that this teſ- , 1 

timonial might give ſuch graduates. And whereas it has been [ 354 

inſiſted that by the laſt clauſe of this ſtatute it is faid, That none 

« ſhall practiſe in the country without a licence from the preſident 

« and three elects, unleſs he be a graduate of one of the univerſi- 

« ties;” it was ſaid, all the inference from that would be, that 

poſtibly two licences may be neceſſary where a perſon is not a 

graduate. In the caſe of Dr. Levet (a), Lord Chief Fuflice HoLT 

did not think this a queſtion worth being found ſpecially. The 

College of Phyſicians, is, without doubt, more competent to judge of 

the qualifications of a phyſician than the univerſities; and there 

may be many good reaſons for taking a particular care of thoſe 


who practiſe phyſic in London. 
Adjournatur (6b). | 


(a) 1. Ld. Raym. 492. praiſe phyſic within Lenden, or ſeven 

(4) It is £4 by Lora Raymond to have miles round, without licence from the 
keen adjudged in this caſe, that a gradu- College of Phyſicians, 1. Ld, Ray. 472. 
ate · doctor of the Univerſity cannot Sz : 


The Queen g Aires. Gale ths. - 


PARKER, Chief FJuſtice, gave the reſolution of the Court. The king may 
We are all of opinion, that judgment muſt be given for the bring a ſcire fa- 

king, 88 8 | | cias to repeal 
D BP letters patent. 

THE FIRST OBJECTION is, that a ſcire facias is not the proper 5: C. ante, 258. 

.remedy, the king not being concerned; but that an action upon 

the caſe ſhould have been brought. As to this, Sir Oliver Butler's 

Caſe (a) is an expreſs authority, that a ſcire facias is the proper 

way; and that the crown de ſure ought to permit ſubjects to ſue c 

in the name of the king. | he | 355 ] 


THE SECOND OBJECTION, that there ſhould have been an office The king may 
found, may be anſwered by the ſame authority; for the objection **peal letters 
was there taken, and it was held, * that no office is neceſſary, = ep 


becauſe there is no forfeiture. | | 


As to THE THIRD OBJECTION, ariſing from the days upon The days and 
which, &c. the anſwer to that is, that it is matter of evidence, of diſtances upon 
which the jury are the proper judges. Bracton (h) ſhews how the _ _— CER 
law anciently ſtood with reſpect to different days and diſtances kets are held, 
within which fairs and markets could or could not be held. are matters of 
Markets in London are very cloſe upon one another ; and the evidence for the 
public good requires that it ſhould be fo, which will over-balance a jur. 
private detriment. | | . 


(a) 3. Lev. 220, | (5) Bra, lib. 4. 6. 46. | 
U 2 A FourTH 
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A. ſeize fc A FOURTH OBJECTION was; that it is ſaid, that the grant was | 
= ©, meh K to the prejudice ; whereas it ſhouid have been, that the marker 
"arent was were to the prejudice. And in favour. of this objection the 


he . 
Peüdkel der 11. Hen. 4. fl. g. was quoted. In the caſe quoted the grant was 


| another's right; Conditional, %. fo far as it ſhould not be prejudicial ; and therefore 


is futticient. I doubt not, but in that caſe, if there had been a prejudice, an 
action upon the cat would have lain, notwithſtanding the grant; 
but the caſe before us is the caſe of an abſolute grant, which is to 
be ſet aſide becauſe it breaks in upon another's right. The find- 
ing in the ad gued damnum is thus, © it would be no damage if we 
e rant.“ What would be no damage! The grant. 


A fie fat As to THE FIFTH OBJECTION, that the Hire facias was dif. 
does not abate continued by the death of the queen; we are all of opinion, that 
by tbe demie ef this is helped by the ſtatute 1. Anne, c. 8. penned in the ſtrongeſt 


the crown. : g 
terms imaginable. 
8 C. 1. Stra. | : rags 5 
JuoouExr was given againſt the defendant. 

13364 N . 
Caſe 187. » Thornby againſt Fleetwood. 

A curmen - FUDGMENT having been given for the defendant in the court 

vey luftered by of common pleas, a writ of error was brought in the court of 

king's bench. | FT | 


in tail, for the 


FM. Reeves for the plaintiff i error. This caſe depends 


ing a marriage - : . | 
Getement ; upon the conſtruction of three acts of parliament ; all of them 


v for he is acts made pro hong publico, to prevent the growth of popery ; 
ee a. py” and therefore they. all ought to have a large and liberal inter- 
5 Wa om: þ pretation; ſuch an interpretation as will beſt auſwer the deſign of 
1. Fac. 1. c. 4. BEIT making. 


. 6. THE FIRST QUESTION in this caſe is, Whether the ſtatute 


8. C. ant 3 * 
d ack, 2. Face 1. c. f. is not repealed by 3. Fac. . c. 5. or 3. Car. 1. 


8. ©. peſt. 406. I. EOS 3 7 Ge 5 
c. 2. ? Tbat it is not repealed by 3. Zac. 1. c. 5. is plain enough; 


— becauſe the petſons, offences, and penalties, in theſe two acts of 
ep. 287. . 3 ; AE - 
arliament, are different. Nor is it repeated by 3. Car. 1. c. 2. 
318. Fe is not pretended to be repealed directly, and by ſo many expreſs 
8. C. Bro. P. C. words; on the contrary, it is faid in the beginning of 3. Car. 1. 
ro ci. 2. that the itatute 3. Fac. I. c. 4. fhall be in full force. Such an 
Berg. Oe. Lit. interpretation, if poible, ought to de put upon theſe two acts, as 
132. 75485. wo: e F ; U 
. Petr. Wes, that they may both continue in force; eſpecially when the latter 
36a. act takes notice of the former, as an act in force, and which ought 
to continue fo. If the ſtatute 1. Jac. 1. c. 4. was repeaied by 
Car. 1. c. 2. then the offenders againſt 1. ac. I. c. 4. would be 
in a better cordition after the ſtatute 3. Car. 1. c. 2. than before, 
which no one can imagine who reads the preamble of ſtatute 
23. Car. I. c. 2. But this would plainly be the cafe ; their capacity 
M 1 357 | to * purchaſe vo guld be reſtored, &c.; the ſtatute 3. Car. 1. C. 2. 
as to perſons already beyond the ſeas, would be entirely ineffec- 
wal; for it is contrary to lav, that perſons out of the land ſhould 


be outlawed, unich in ſome particular cafes efpecially 1 85 
: Ky 


Hilary Term, 3. Geo. 1. In B. R. 
Lord Cote (a) is poſitively of opinion, that the ſtatute 1. Zac. I. 


c. 4. is in force, notwithſtanding the ſtatute 3. Zac. 1. c. 5. and 
3+ Car. I. c. 2. | 


* 


Tux SECOND QUESTION in the cafe is, Whether any eſtate | 


will veſt in the offender, notwithſtanding the ſtatute 1. Fac. 1. c. 4. 
the words whereof, as to this purpoſe, are: © ſhall in reſpect of 
« himſelf only, and not in reſpect of his heirs or poiterity, be diſ- 
te abled to e purchaſe, take, have or enjoy, any profits, hes 


« reditaments, chattels, debts, legacies, &c, And that all eſtates, 


« terms, and intereſts whatever to be made, ſuffered, or done, to 
« the uſe of any ſuch perſon, or upon any truſt or conhdenge, 
« mediately or immediately, to or for the benefit or relief of any 
e ſuch perſon, ſhall be entirely void.” It is hardto imagine, that 


Tnoxxzy 
3 NE 
FLEET Wwoop 


"2 


all manner of conveyances whatever ſhould be made void; and 


yet the capacity of having the lands veſt in him, not taken away. 


As for thoſe words, & nat in roſpect of his heirs or poſterity,” tie 


meaning of that is only to enable the heir to inherit from any re- 
mote anceſtor, notwithſtanding this incapacity or diſability of the 
more immediate anceſtor, The interpretation contended for on 
the other fide, is directly contrary tothe words of the act. For 


whereas the act ſays, * that in reſpe& of himſelf, he ſhall not in- 


« herit, Kc.“ they day he thall, and by kat means be enabled by 


fine, &c. to bar the heir; which, if he be proteſtant, will moit 
certainly be done, This then is an interpretation flatly againſt 
the words of the act, in favour of the offender, and to te prejudice 
of the heir, who is by the act of parliament deſigned to have all 
the power over the eſtate. Hobart (b) mentions two ſorts of 
rights, Viz. jus acquirend! and jus alienandi, ſo that, according to 
him, the right of alienating is looked upon as a right or intereſt, 
As to the objection, that if this be a right or intereit, it is ſuch a 


one from which no advantage can poſſibly accrus to the party, 


| becauſe upon fale the money is forfeited, it may be anſwered, 


that money may be diſpoſed of ſecretly, may be ſent beyond ſea, _ 


and the forfeiture impoſſible to be come at. Beſides, the power of 
diſpoſing of the eſtate is a very conſiderable privilege, though he 
were not to get any money by it. Lo the abjection framed from 
thoſe words, and not in reſpect, &c.“ beſides what has been ſaid 
before, they prevent corruption of blood, and make tae punifhment 
perſonal only. To the objection, that by interpretation of law, the 


crown is to have the profits during non · conformity, it may be an- 


ſwered, that the rule laid down by them mult be admitted for law ;z _ 


v1z, that in penal ſtatutes, whenthe act is ſilent to whom the penalty 


is forfeited, the crown ſhall have it. And ſo it muſt have been here, 
had the words of the act been, © ſhall forfeit;” and gt aid to 
wham. But this is not the caſe; for here the act creates an inea- 
pacity in the offender to take; and if he cannot take, moſt certainly 


he cannot forfeit (c). If the king is to have the profits only; and 
not the eſtate, then the king has directly the fame intereſt” as he 
(.) 3. loft. 1. (0) Hob. 336. ein . = 
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has upon outlawry in perſonal actions; which is a very precarious 
intereſt ; for according to 21. Hen. 7. pl. 7. a. this pernancy of 
the profits may be determined by the alienation of the perſon out- 
lawed. Itmuſt be owned, that this caſe is not altogether law; forit 
is reſolved (a), * that after inquifition found, the perſon outlawed 
cannot alien; and ſo is the cafe of Brittan wv. Cole (b). But ſtill at 
any time before inquifition found, the intereſt of the king may be 
defeated by the alienation of the perſon outlawed. _ 


The act being filent as to the perſon who ſhall take, it muſt be 
interpreted according to the rules of common law. And here it 
may de proper to conſider the nature of diſabilities at common law, 
which are of three forts : Firſt, Propter delictum, as in caſe of at- 
tainder for treaſon or felony, Secondly, Propter defe um ſubjec- 
tian?s, as in the cafe of an alien. "Thirdly, Cauſd profefionts,ag in 
the cafe of a monk. 3 2 85 


In the firſt cafe, v:s. attainder for treaſon, the eſtate is forfeited 
to the king, and the blood is corrupted. A capacity is indeed left 
in the party to purchaſe for the advantage of the crown; but a 
perſon thus attainted can purchaſe nothing for his own benefit; 
neither can he take by deſcent. The law is the ſame in an at- 
tainder of felony ; ſave that the lands are forfeited to the lords of 
whom they are held. Now the diſability in this act of parliament, 
differs from the former in theſe reſpects: Firſt, It is temporary 
during the non-conformity. Secondly, It is a perſonal difability 
only; for it does not corrupt the blood, Thirdly, The party is 
intirely diſabled and incapacitated to purchaſe, ' 


The ſecond fort of diſability at common law, is that propter - | 


fectum ſubjectionis, as an alien. And ſuch a one has no inheritable 


blood in him; he cannot be heir to anybody; nor can anybody be 
heir to him. Indeed it is reſolved, in the caſe of Coll:ngwood® v. 
Pace, reported at large 1. Ventris, that this ſhall not hinder any 
collateral relation from inheriting. An alien may purchaſe for the 
advantage of the crown. This diſability comes nearer to the diſ- 
ability created by this act; but yet differs from it: For firſt, the 
iſſue is not diſabled by the ſtatute; and ſecondlys the party is made 
entirely incapable of purchaſing, | 33 


The third ſort of difability by common law, is that of a monk; 
and this difability ſeems in every reſpect to agree with the difability 
created by this act. A monk cannot purchaſe ; no more can the 
offender againſt this ſtatute. 'T he heir of a monk is not diſabled 
from claiming by him; fo it is here. The monk whenderaigned is 
to be reſtored; ſo is the oftender here when he conforms. Whenthe 


law ſays that a monk is civiliter mortuus, this is tobe eſteemed only 


a ſimilitudinary expreſſion, and what is uſed concerning other per- 
ſons, as one that had abjured the realm ; for a monk, with reſpec: 
(s) Ray. 17. Hardres, 101 (3) 9. Fill. 3. Salk. 395 
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to all the advantages of he church, is as much alive as any other 
perſon whatfoever (a). | * & Er are 
That interpretation therefore ought to prevail, where the act is 
ſilent, as will beſt ſquare with the rules of law, in like cafes. Thus 
in z. Co. 85. b. we find the ſtatute De Donis expounded, in ſeveral 
inftances, by the rules of common law. This ſtatute will be made 
effectual, if interpreted by the rules of law in cafe of a monkiſh 
diſability. And this likewiſe will anſwer the grand objection, 
What becomes of the eſtate during the life of Philip? A man has 
ifſue two ſons, the eldeſt brother goes beyond ſea, the father dies, 
theſecond ſon, in a writ of Mortdaunceftor, recovers the eſtate (5), 
for it ſeems the being beyond ſea, was then looked upon as an in- 
capacity; and yet there held, that upon the return of the elder 
brother, the * land ſhould be diveſted out of the younger brother, 


and reveſt in the elder. Philip incurred the diſability of being an 


alien before the deſcent ; and becauſe the law will not caſt a de- 


: _ 


THoRNBY 
again 
FEE TWOO Sp. 


* [361] 


ſcent upon a perſon diſabled by attainder or otherwiſe, therefore 


the dutchets does not put up her claim under any of the diſabled 
perſons, but as a reverſioner (c). | | 


But to return to the grand objection, viz. If the eſtate in bes | 


ſhould go to him in remainder, or eſcheat, what is to be done in 
eaſe Philip have iſſue, or conform himſelf ? To this it may be an- 
fwered, FIRST, That there are not in the act any words of reſti- 
tution with reſpect to the offender himſelf. Indeed after confor- 
mity he is to be diſcharged from his incapacity; but nothing ap- 
pears in the act, whereby he is to be reſtored to what he has loſt 
during his non- conformity. In this reſpect, it may be compared 
to the effects of denization, with reſpect to deſcents to and from 
aliens (4). But if it ſhould happen by accident, that ſome of the 

ſterity ſhould be hurt; yet is not this a ſufficient objection? It 
is a received maxim of law, that a freehold can never be in ſuſpence 
or abeyance, fave in caſes of abſolute neceſſity (e), If then the 
freehold muſt be in ſomebody, where mult this freehold be but in 
the reverſioner ? In Plowaen (/) there is an inſtance of the dodg- 


: iag of a freehold ; and though this cafe is in part denied to be law, 


in 3. Co. 10. B. yet there it appears, the freehold muſt veſt in the 
king to prevent abeyance. But the iſſue of Philip may be let in 
_ according to the rules of law, In the Year-Book 49. Ezw. 3. 16. 

there is this caſe : Ifa tenant of the king deviſe that his executors ſhall 
{e]l his land, and die without heir; the land ſhall veſt in the“ king; 
and if the executor afterward ſell the land, it ſhall reveſt. To this 
purpoſe is the caſe before cited, where, upon the return of the elder 
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brother, the land ſhall reveſt inhim. Another caſe is there put: Adiſ- 


ſeiſor dies without heir, the land eſcheats, yet the diſſeiſee may brin 
his action for the land againſt the lord; which is a ſtronger ea 


* 


(a) Co. Lit. 132. 1 (4) 1. Vent. 419, 
(5). Fitz. Abr. © Mortdaunceſtor“ (ee) Co. Lit. 342. 
47. 55. | V Plowd. 48. 


. Vent. 417. 
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Trezx2x than that before us; ſor it is not juſt that the iſſue in tail ſhould ſuſfer 
| Fi _ forthe act ofthe tenant in tail. Lord Cote (a) delivers it as hiscledr 
opinion, that if a man make a feoffment in fee, to the uſe of him.. 

ſelt and his wife in tail, then to the uſe of the huſband in fee, and hag 
iſſue a daughter and dies, leaving his wife privily with child of a 
5 ſon, by which means the reverſion in fez deſcends to the daughter, 
* and the wife, before the birth of the fon, levies a fine, or ſuffers 2 
common recovery, whether in this cafe, the daughter enters, or 
does not enter, whether ſhe joined in the fine, was vouched in the 
common recovery, or did any other act to difable herſelf, yet thatthe 
fon born afterwards ſhall have the eſtate · tail; for it is not reaſonable 
that any act of the daughter ſhall prejudice the fon in utero Els. 
Though before a late act of parliament, it was cuſtomary to vg 
nm eſtate in truſtees, for the preſervation of contingent remainders; 
| : *- © © .. becauſe by a principle of law, a remainder mutt vett, either duiing, 
or at leaſt when the particular eſtate determines z yet it has never 
been thought neceſſary in caſe of a remainder actually veſted, even 
before the late ſtatute, to veſt the eſtate in truſtees, for the prefer. 
vation of the inheritance to afteF-born children. The dutcheſs 
might in a formeden deduce her pedigree from the donor, taking 
no notice of the donees, according to 8. Cz. 88. 5353 


® [ 35 3 7 \ * CHESHYRE, Serjeant, argued yer the defendant, at the 
88 - eſtate mult neceſſarily veſt in the oftender, to anſwer the prov; 
| in caſe of conformity for if the eſtate do not veſt, the encourage- 
ment to conformity will be taken away; there being no poſſibiſity 
a according to the rules of law, for the heir to take, but through the 
; anceſtor. - He doubted whether the anſwer to this objection would 
+ Hold, z. that the iſſue ſhould for his benefit be allowed to ſay, 
that the anceſtor did take; when every- body elſe mult ſay, that he 
did not Wke. He obſerved, that the ſaving to the poſterity, was 
inſetted in the very body of the act, and did not come in by way 
of proviſo ; which ſhews it to have been firſt in the thoughts of 
the law-makers ; that it was enough for the defendant, if the eſtate 
muſt veſt in the anceſtor for the beneht of the iſſue; and likewiſe, 
that the title of the defeadant did not neceſſarily depend upon the 
validity of the common recovery; becauſe Philip was alive, and 
either had iffue, or (which was all one in intendment of law) was 

capable of having iu. 462 EO en wed 


Then he proceeded to ſhew, that that interpretation of the ae 


ES „ . . 2 5 q 
, 4" 
* . erg r te LIE 2 2 of 


"var 1 4 6, 1 2 * 7 - U " 1 
e . * * e n bs 7 . 
1 e nat . a POLE, 

o 
* 


* 
= 


x. 
= 
I 
* 2 
E 
I 
be © | 
(IS 
BD. 
2 
7% 
8 
. 
* / 
2 
8 
23 
* * 
#2 k 
EN 
EE 
Sr 
8 2 5 
"big: + N 
$0 
1 
77 4 
** LY x 
r 
. 
* 
8 
| ew 
wy 
b 7 
8 
1 
. 
TS 
Y 
a» 7 
Os 
6 wel 
2 
a $ 
JD 
* 
3 
, [ 
* * 
1 
Ss 1.8 
* 433 
*. 
\ 


=g - * 
AB 2 2.4 72 F TATE 2t EFLE ＋ EASTON n * N 
5 3 42 EF 4 ö e oh $I 
** A es _ . n 


„1. 25 N 5 
A 1 


AA - is * & 
” . 


* 


wöereby the eſtate was adjudged to veſt in the offender, was 
"W+$-; FIRST, more ſafe; SECONDLY, more conſonant to the rules of 


Jaw ; and THIRDLY, would more effeCtually promote the deſign 

Fnsr, More fafe ; hecauſe if the anceſter do not take, the 
| at is altogether filent who. thall. Beſides, as the legiſlators did. 
| Pot iatchd to reſtrain the offender abſolutely from purchaſing; for, 


Oo Bag” 
as WEE: | : "4" * 5 


1 2 
. 
+1 45 * 
+ 


in his opinion, he might purchaſe for his heirs to enjoy after him, Tacznay 
dut not to retain; ſo b rg of reaſon, the law-makers did not 424 
jntend to reſtrain him from taking by deſcent, for ® the benefit of F***7 20. 
his iſſue, but only from taking to retain 1 benefit, He 3641 
urged, that their Jnterpretation created a difference never thought y 
of by the law-makers, as to the time when the deſcent happens, 

viz. if it happen before the conformity ot the offender, then with 

reſpect to that eſtate, his conformity-{according to them) ſhall not 

at all avail him; but if it happen after conformity, then he ſhall 

take, The act of parliament would moſt certainly have provided 

for the reverſioner, if they deſigned it ſhould go over to him. As 

to what was faid concerning the regard the law paid to the certainty 

of a freehold, and that it ſhould not be in abeyance, fave in caſes 

of abſolute neceſſity, he allowed that to he law, but thought it made 

entirely for him; becauſe unleſs the eſtate did veſt in the anceſtor; 

there could be no tenant to the præcipe. He obſerved, that this 4 
game to be a queſtion after the death of the off nder, who, during. n 
his life, had N been eſteemed to have a good title, and forty 
years after the offence committed; that a writ of dower had been 

brought againſt the anceſtor, and judgmen avainſt him in that 

action; and this judgment confirmed in parliament, which could 

not have been, unleſs he had been a good tenant to the precipe, 
| That unleſs this interpretatien prevailed, and the eſtate allowed - 

to veſt in the offender, many marriage-ſettlements and purchaſes 

would be overturned; and multitudes of leifees, all claiming un- 

der this offender, muſt unavoidably be ruined. Upon theſe ac- 

Frag he concluded his conſtruction of the ſtatute to be the moſt | 


| SECONDLY, He argued, that this enſtruction was moſt conſo< 
nant to the rules of common law, where no particular direction is | 
given how the eſtate ſhall go; for there the law always throws it 
upon the King. * And where caothis-power be lodged fafer than * 7 3650 
in the crown ? Who ſo zealous and abſe to put the law in execus * © * 
fion ? Tutifſima oft cuflodia que fibi creditur.. Thus infouttawries, - 
attainders for treaſon or felony, the offender may take for the be- 
5 % CCC 


nefit of the crown. WES 


_ TrinDLy, This interpretation will more effectually promotes: 
the end and deſign of the jaw. This is not, as is pretended by the - 
other ſide, a lowering of the penalty. The profics- of the land is... 
both in law and reaſon the land itſelf (a), And he ho i: 
cluded from taking the profits, is excluded from the lan | as toll 7 
purpoſes of profit and advantage for himſelf. According %% 
interpretation they would put upon the act, it may ſo happen 

2 Roman Catholick, only through the misfortune of 2 foreign 
education, may be 8 to make way for api 

at home. Bs 7 3 
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Then he argued, that this offence being pardoned by the ſtatute 
2. Will. & Mary, c. 10. 4. D. 1690, the diſability was ſo ex con- 
ſeguenti; and that this pardon coming out before the time of the 
deſcent, was equivalent to à conformity (3). But it may be ob- 
jected, that this is a fact not found in the ſpecial verdict, To 
which he anſwered, that this act being a general law, the Court 
muſt ex Mcio take notice of it. And had the offender not been 
included in the act, it would have been incumbent upon the other 
fide to ſhew that he was excepted out of the pardon (5). | 


Then he argued from a clauſe in the 2. Vill. & Mary, wherein 
it is expreſsly provided, that that act of parliament ſhould be 
taken notice of in evidence, without pleading, that by a parity of 
reaſon, the Court-ought to take notice of it, though not found by 


* Then by a nice and minute obſervation of the difference be- 
tween the two acts of 1. Fac. 1. c. 4. and 2. Car. 1. c. 2. he 
ſhewed, that though the former was not repealed by the latter, yet 

it was ſtrengthened, enlarged, and explained by it, | : 


- *Thenhe inſiſted, that as the eſtate-tail ſubſiſted unſpent, it could 
not go over to him in reverſion. Pbilip, in judgment and con- 
fideration of Jaw, may have iſſue as long as he lives. Nay, he 
further inſiſted, that he might have iſſue at the time of the deſcent: 
Nay, that it muſt be ſuppofed, that he has ifſue now alive; that had 
the caſe been otherwiſe, the contrary ſhould have appeared in the 
ſpecial verdict. Notwithſtanding the endeavours of the Counſel 
of the other ſide, he faid it ſtill remained a doubt, in caſe the 
eſtate.is-to go over to the reverſtoner, by what rules of law the 
eſtate can be brought back again, for the ſake of the offender (in 
caſe of conformity), or for the iſſue. The cafe of Z:tzherbert (e) 
is a hard caſe, and not law now. As to the caſe put of a diſſeiſor 
dying without heir, that caſe proves no more, than that as long as 
the tortious eſtate did ſubſiſt, ſo long (and longer in the nature of 
the thing were impoſſihle) the lord had a right. But no caſe has 

et been cited, where the entry of him in remainder or reverſion 
Jad been held lawful, the eſtate tail ſubſiſting and remaining un- 


ſpent. The veſting and reveſting of eſtates, is a thing not at all 


voured in law. He acknowledged, that in 1. Co. Rep. 87. it is 
held, that a grant of a rent de zevs, to ceaſe during the minority of 
the heir of the grantee, was good, and would cecſe accordingly. 


But to this he anſwered, Firſt, That this does not hold in the caſe 


ofa grant of rent in ee. Secondly, That the eſtate in the rent it- 
elf did not ceaſe ; but the eſtate was only exonerated in point of 


render, and not of veſting. In 23. Zaw. 3. 19. (the fame caſe 

with that juſt mentioned in Co. Rep.) it appears, that the wife of 

the grantee did recover the rent in a writ of dower, with a ciſſet 
(a) 3. Lev. 337, 332. ” i (5 Fitz. Abr. Mortdaunceſtor” 47. 

() 1. Lev. 26. 88. | 2 | 

| Fxecutioy 
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2xecutic, during the minority of the heir; and that judgment was Tuęnunr 

affirmed in parliament, which could not have been if it had ceaſed o . = 
intirely. If a tenant in tail de attainted cf treaſon, it works no cor⸗- 281 | 

ruption of blood (a), becauſe that would have produced a ceſſer | 
of the eſtate- tail, by which means the eſtate would have been taken 
from the king, and gone to him in the reverſion, which the act did 
not intend. This reaſon will hold here, for the heir cannot take 
by deſcent, where the anceſtor did not take; for the anceſtor is the 
root from whence the inheritance muſt be derived. That the donee 
« died without iſſue of his body,“ are neceſſary words in all forme- 
dons; which is a plain proof, that a formedon will not lie, but upon the 
death of the donee without iſſue. If a monk had iflue at the time 
of his profeſſion, he in the remainder canning SOS. IF. 

7 


the dutcheſs had brought her farmedon, the life t- Nhilip had been 

an unanſwerable objection, 1 Boe: 
 Hdjournatur &). | | 

(%) Hob. 346. bu) see s. C. Note (=) ante, 12 3. ” 


Cook againſt The Ducheſs of Hamilton. 3 Cape 188. 
HIS was A WRIT OF ERROR upon a judgment in the court In what caſs a 
of common pleas; and the Court being about to give their variance be- 
opinion for the affirmance of the judgment. een a wit of 
a . | ---* errorand the re- 
Tux CouxsEL for the plaintiff & in error moved, that the re- cord returned is 
cord was not removed; there being a plain variance between the immaterial. 
record deſcribed by the writ of error, and the record returned by # [ 368 J 
the court of common pleas. 7 37 OSS TELE * 
| The caſe, as to this point, ſtood thus: . 
The writ of error run thus, «© gui in recordo et proceſſu acetiam 
« in redditione judicii loquelz que fuit in cur. noftra coram vobis 
« et ſaciis peſtris juſtic. naſtris de banco per breve noftrum inter 
« J. S.“ and thirty-one defendants there named, error intervenit, 
&c. and by the record returned it appeared, that the original 


action was between 7, S. and the thirty-one defendants before 
named, and one defendant more; and that the verdict was likewiſe 
had againſt the thirty-two defendants ; but that the thirty-ſecond 
defendant died before judgment, and that notice was taken by an 
entry upon the record of his death; and. the judgment was given 
only againſt the thirty-one named in the writ of error. 


FiRsT, This was urged to be a variance between the writ in the 
record deſcribed by the writ of error, and the writ in the record 
returned, . . | 


SECONDLY, It was infiſted, that the offence or treſpaſs men- 
tioned in the writ of error, which was a treſpaſs by thirty-one de- 
fendants, muſt be a different treſpaſs from that in the record re- 
turned which was a treſpaſs by thirty-two defendants. | 


* — 


PaRKER, 
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Teen Paxkrx, Chief Juſtice, delivered the reſolution of the 
eo to the following elk. we are all of opinion, that this * | 

* „ error is well brought, and the record well removed, notwithſtand- 
Tux FIRST OBJECTION is capable of three anſwers : Fingr, 
That the word << inter does not refer to *breve,” but © Joguelz.” 
It is true it may refer to either; ſo that the Court will, ſince the 
| Tules of language will admit of it, refer it to that, which will up. 
ES hold the writ of error. If there be a comma put between « per 
5 [ 369 ] * breve neftrum,” & and the word (t inter, then the word « inter” 
will plainly refer not to © brews? but © logrele,” The word 
| c breve"* is only uſed to ſhew what'way the ſuit was commenced, 
by writ or bill. If the writ of error had been ne brevi, then 
it had been impoſſible, from the nature of the thing, that the word 
ct inter could refer to © breve.””— SECONDLYS/ Suppoling the 
Chief Juſtice of the court of common pleas may he made Ly wriz, 
as well as the Chief Juſtice of the king's bench, then the words 
s per breve* may refer to the Chief Juſtice.— THIRDLY, When 
any one of the defendants dies, it is no longer a writ againſt him; 
and then the caſe is all the fame, as if he had never been named in 
. the writ. - To this purpoſe was quoted the caſe of Olit er v. Hun- 
ning (a), where it was reſolved, that an original writ was deter- 
5 mined by outlawry ; a fort:orzit will be fo in the preſent cafe by 
„ 44. Fo the ſecond objection we anſwer, that the identity of 
the treſpaſs does not depend upon the number of the perſons that 
committed it; for the treſpaſs may be the ſame, be it committed 
y five or ten perſons. And to this purpoſe the caſe of Hunt v. 
» Rawſon (h). was relied upon, as being a caſe full in point. A 
1 court of juſtice ought to endeavour to expound things ſoʒ that they 
may be brought to ſome endq. . 


e court of common pleas was af- 
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Caſe 19. Woodright againſt Wright. 
On a deviſe to U ON a fpecial verdi& found by the jury, the caſe was ſhortly 
2 n · m ³ðäAͤ 4 nit d 
mainder to 9. 3 3 5 | | 3 
and the ie of * The teſtator deviſed the land in queſtion to Edward Baſil in 
ber body mn: tail; remainder to Suſannah Fright, and the iſſue of her bod) 
8 2 lawfully “ begotten; remainder to the right heirs of Edward Baſil 
right heirs of A for ever. Edzard Bafil died without iſſue, in the life-time of 
for ever. 1f A. the teſtator. Suſannah Wright, ſome years after the making of 
__ _ 3 the will, had iſſue Margaret Mrigbi, the defendant, who is found 
| teftator 3 * B. after making of the will, had iſſue C. heir at law to A. and dics, living the teſtator, 
the heir at law to the teſtator, and not C. ſhall have the land. —S. C. 2, Eq. Abr. 666. S. C. 1. 
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Stra. 25. S. C. x. Peer Wms. 397. | 3 
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Urewile to be heir at law to Edward Baſil; and then 8 3 Woobsienf 


Mrigbt died in the life-time of the teſtator, The plaintiff's title 


was as heir at law to the teſtator. 


The queſtion therefore was, Whether Margaret Wright could 


claim any eſtate under this will, either as heir at law to Edward 
Baſil, or as daughter to Suſannah Mrigbt? Gone 


The arguments from the bar in this caſe I did not hear; but the 
reſolution of the Court was by PARKER, Chief Fuſtice, delivered 
to the following ſubſtance : | | 

THE FIRST POINT to be conſidered is, Whether Margaret 
Mrigbt is entitled to take by the will, as heir at law to Edward 
Bajil, by virtue of theſe words, & the remainder to the right heirs 
« of Edward Bafil for ever?“ And here the queſtion is ſingly 


this, Whether theſe words do make the heirs of Edward Ba 


deviſees, and import any deviſe to them? fo that the deviſe is not 
a lapſed legacy, by the death of Zdward Baſil, in the life time of 
the teſtator ; or, whether Edward Baſil is not ſole deviſee, and 
thoſe words only uſed to denote and deſcribe the nature and the 
quality of that eſtate, which was hereby deſigned to be ſolely given 
to Edward Baſil, v1z. to ſpeak in the language and idiom of law, 
| whether theſe words are words of purchaſe or limitation? The 
caſe of Bret v. Rigaen (a) muſt be moſt certainly, and was on 
all hands, allowed to be law. * The fecond point only in that 
caſe, is applicable to this; and that was ſhortly thus. The land 
was given to Henry Bret and his heirs; Henry died in the 
life-time of the teſtator; and the queſtion was, Whether the ſon 


and heir of Henry Bret ſhould take the land by this deviſe ?— 


MAxnhoop, who argued for the fon and heir of Henry, urged moſt 
of thoſe arguments that have been now made uſe of from the bar, 
in fayour of the defendant ; he inſiſted that the heir was included 
in the deviſe ; and though perhaps the teſtator deſigned that he 
ſhould take mediante patre, viz. by deſcent, yet this is but a cir 
cumſtance relating to the manner of his taking: and therefore, 
ſince by the act of God, it is impoſſible that this circumſtance can 
be complied with, and neceſſary that the hei, if he take at all, 
muſt take immediately, that is certainly the better and more pre- 
ferable conſtruction in caſe of a will, which ſupports the main end 
and deſign the teſtator chiefly aimed at, though it cannot the form 


and manner the teſtator deſigned that end ſhould be brought about 


by; rather than that which overturns the ſubſtantial, as well as the 
circumſtantial part of the teſtator's in tention. Andtheſe caſes were 


put: If land bedeviſed to A. for life, remainder to B. in tail, and A. 


dies in the life-time of the deviſor, B. ſhall take by the will an eſtate- 
tail in poſieſſion.—If land be devifed to the wife of F. S. and J. S. 


dies, and ſhe marries F. D. and then the deviſor dies; ſhe ſhall have 


the land. And yet the teſtator deſigned in the firſt caſe, that B. 


(a) Plowden. | | 
ſhould 


Walen r. | 
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Woosstenr ſhould take an eſtate- tail in reverſion; and in the ſecend, that the 
Lwoife of J. S. ſhould have the land; but this being impoſſible, it 
Meter. vas reſolved, that B. ſhould take an eſtate tail in poſſeſſion; and 
methat the wife of J. D. ſhould have the land, in order to preferye 
the ſubſtance of the will when it was impoſſible to obſerve the for- 
mality; but for all this it was reſolved, that the heir of Henry 
Bret could not take. For as in all rant there mult be a grantor 
*[ 372 |] and a grantee, at the time when the d grant is to take effect, ſo by 
| © parity of reaſon, in the cafe of a will, there muſt be in being adeviſce 
at the time of the death of the teſtator; tliat being the time, when 
by law a will is to take effect. And as to what was faid, that heirs 
were named in the deviſe; it was reſolved, that thoſe words his 
* heirs,” were inſerted only to limit and ſet out what fort of eſtate 
the deviſor intended Henry ſhould take by the will, v:x. a fee 
ſimple; and that conſequently thoſe words were put in as well to 
enable Henry to give away the land from his iſſue, as to let it de- 
ſcend to his iſſue. That the deſcent to the iſſue, was but a con- 
ſequence in law, of a fee-{imple firſt veſted in Henry; and what 
lay entirely in the breaſt of Henry, whether he would permit it to 
be fa, or not. That it was not a good way of reaſoning, that be- 
cauſe the land would have deſcended to the heir of Henry if it had 
veſted in the father firſt, therefore the heir ſhall take immediztely, 
though the father died in the life-time of the deviſor; for then by 
a parity of reaſon, if Henry had died in the life-time of the deviſor 
without heirs, the lord would have had the land by efcheat, and the 
wife of Henry muſt be intitled to dower. This caſe then being 
undoubtedly law, and ſo allowed to be on all hands; the next thing 
to be done, is to ſee, whether the preſent caſe can be diſtinguiſhed. 
from it. The difference aſſigned is this, that the deviſe is not 
here as in Plawden, a deviſe to Edward Baſil and his heirs ; but 
a deviſe to Edward Baſil in tail, remainder to Suſannah Mriobt 
and the iſſue of her body lawfully begotten, remainder to the right 
heirs of Edward Baſil for ever. do that between the deviſe to 
 Eaward Baſil in tail, and the deviſe to the right heirs of Zdward 
Bajil for ever, there intervenes an intire eſtate, viz. that to 
23731 Sujarnah Fright, Sc. * But to this I anſwer, that this diffe- 
37 rence produces no other effect, than a diminiſhing or leſſening of 
the eſtate in fee- ſimple in point of value, that is by theſe words of 
the will to be conveyed to Edward Baſil, by carving an eſtate- 
tail out of it. So that the only difference on this account, be- 
tween the caſe in Plowden and the preſent caſe, is this, that in 
Plawden, Henry Bret was to have taken a fee-ſimple in poſſeſſion; 
_ here Edward Baſil was to take a fee-ſimple in reverſion. In 
CC. Litt. 319. it is held, that if an eſtate be limited to the anceſtor 
for term of life, remainder to B. in tail, remainder to the right 
heirs of the anceſtor, the words “ right heirs” are words of limita- 
fon, and not of purchaſe ; as well as if the eſtate had been limited 
immediately to the anceſtor and his right heirs, without the inter- 
vening of the eſtate - tail in remainder, This is the very fame caſe 
- with that before us; except that the caſe of Littleton is the caſe of 
| | 3 a grant, 
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: grant, and this before us is the caſe of a will, which as to this Woopmreany . 


int makes no difference at all. If Edward Bajil had ſurvived, 


nobody can ſay, but that the fee would have veſted in him, and in 
him alone; he would then have had the entire power over the 
eſtate, and the deſcent to his heir would then have appeared plainly 
to have been but a conſequence of the fee veſted in him, and which 
t his pleafure he might permit or prevent. It is not his living to 
take the freehold, that does as it were accidentally turn theſe words 
into words of limitation; but becauſe theſe are in their own nature, 
and in all events, words of limitation, therefore it becomes neceſ- 
ſary that the anceſtor muſt take, or nobody. So that upon the 
wiole theſe words, though they may, perhaps, carry ſomething in 
their ſound, that looks like a deſign and intention in the teſtator of 
favour towards the heirs, in reality are not ſo, but ſerve only * to 
' deſcribe the eſtate which paſſes to the deviſee, and ror his benefit 
only: and then it comes out to be the {ame point intirely with 
that reſolved in the caſe of Bret v. Rigden. Y 


-þ being clear then, that the defendant can take nothing by thi 


deviſe, as heir at law to Edward Bajil; the next point to be con- 


ſidered is, Whether ſhe can take anything as daughter to Suſannah 
Wright, by virtue of that clauſe in the will, “ remainder to 
« 3uſannah Mrigli and the iſſue of her body lawfully begotten?“ 


In ſpeaking to this point, it will be neceſſary to ſee, Firſt, Whe- 
| ther the can have any right, ſuppoſing the words © iſſue of her 
body be looked upon as a ſynonymous expreſſion to the © heirs 
« of her body? | 


And ſecondly, Whether, ſuppoſing ſhe has no right this way, 


ſhe can derive any right, by any other interpretation which the 
word © ifſue” is capable of? | 


As to the firſt, the caſe differs not from that of Bret v. Rigden; 
ſaving that there a fee is deviſed, and here an eftate-tail, which will 
make no difference in the interpretation before us; for if here the 
words * heirs of her body“ are not words of purchaſe but limita- 
tion, the point comes out juſt the ſame. For ſuppoſing Suſannab 

Wright had lived, ſhe and ſhe only would have taken by this de- 
viſe; and ſhe would have had a power of barring the iſſue by fine. 
{I ſpeak not now of common recoveries ; becauſe though there the 
aflue is barred, yet in conſideration of law, he is recompenſed by a 
judgment to recover over.) And here again, by the ſame reaſon 
that the daughter of Suſannah ſhould take, the huſband muſt be 


tenant by the courteſy, which they forthe defendant will not ſay is law. 


In ſhort, the only difference that there is between a deviſe in fee, 
and in tail, is this, that in the former caſe the deviſee has a greater 
choice and variety of ways, whereby he may defeat the iſſue, than 
in the latter. But the words © to the heirs of the body“ are as 
much words of limitation, and as * proper to expreſs an eftate-tail, 
as the word © heirs” is to expreſs a fee. And the words in both, 
do not really import any defign of favour to the heirs, but the de- 

| | viſee 
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viſee only ; and ſo much the rather in the cafe of an eſlate. al | 


becauſe it is a known and a common method, where the teſtator or 
grantor has a concern or regard for the iſſue, to make the anceſtor 
tenant ſor life only, and by that means tie up the hands of the an- 
ceſtor from doing anything to the prejudice of his iſſue. It cannot 


be denied to have been the principal deſign of the makers of the 


ſtatute De Danis, to ſecure the eſtate to the iſſue, and reſtrain the 
anceſtor from conveying the eſtate from the iſſue; and therefore 
admitting, but not granting, that this deviſe, in thoſe times, when 


that ſtatute reigned in full force; would have imported a deviſe as 


much to the iſſue as anceſtor, ſince the one was as certain to take 
by the deviſe, in due time, as the other; yet would it not be ſo 
now, after that ſtatute is ſo much altered by ſubſequent ſtatutes, br 
judgments of courts of law; whereby the anceſtor has it now in 

is power by tine, &c. I ſpeak not of common recoveries, for 
the reaſon before given; for to ſhake the Jaw; when firmly eſtab- 
liſhed, is not to be done, without the greateſt danger to tlie eſtates 
and properties of the ſubject; and J muſt have thought myſelf 
obliged to have ſum̃mitted to the number and weight of autho- 
Tities, though I had not been ſatisfied with the reaſons upon which 
they were eſtabliſhed. ' The doctrine eſtabliſned in the caſe of 
Bret wv. Rigden, remained uncontroverted until Hartap's Caje (a), 
when it received a new ſanction. So likewiſe it was again eſtab- 
liſhed in the cafe of Fuller v. Fuller, reported Moore, 353. and 
3. Cre. 422. ; and though it is ſaid, that two Judges differed in 


their opinions, yet upon a narrower inſpection it appears, that 


1376 


thoſe very Judges that diſſented, have, by the reaſons they gave 
for their diflent, confirmed the * Jaw now in queſtion ; for they 
were of opinion; that the deviſcees might taxe as purchaſers; 
not by the firſt deviſe, but by virtue of the new publication, 
which, in their opinion, amounted to a new will. 


And now | come to confider, SECONDLY, Whether the defens 
dant can put any other conitruction upon the word “' ifſue,” by 


virtue of which ſhe may claim undet this deviſe. In the caſe of 


King v. Alling (b) the word “ iſſue,“ is by Lord Hale affirmed 
to be nomen celicctitum, and takes in the whole generation; and is 
therefore 2 great deal itronger than the word * children.“ It is 
there obſerved, that in all acts of parliament, the word “ ifſue” is 
as comprehenſive as © heirs ot the body; as in the ſtatute O: 


Donis, and the ſtatute 34. Heu. 8. c. 20. of entails ſettled by the 


crown. Diers Caje (c} may ſerve to ſhew the difference between 
the words „ iffue”? and “ children.” Tyler had iſiue . B. C. and 
D. and dev iſed to his wife for life, after her death to B. his fon in tail, 
and if he die witzout iſſue, then to his own children; A. had iiſue 

2 ſon and died, and B. died without iſſue; and it was reſolved, 
that the ſon of A. ſhould not take as. one ot the children of the tefy 


tator. Vet in Mild's Cafe (d, it is admitted, that if the devils 


() 431. EZ. Cro. Fliz. 27 4. (e] 34 EHu. in E. R. 
6% 1 Vent. 226. (a] 6. Co. 17. | 


bad 
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had been © to the children of the bodies,” it would have been an Woonntaar 


eſtate · tail; à 22 if it had been, as in our caſe, . to the iſſue of 


«their bodies lawfully begotten ;” becauſe & iſſue” is, ex vi termini, 


nomen collectivum, which © children“ ſingly is not, though by other 

additional words it may become fo. The caſe itſelf, in /Yild's 
Caſe, was only this : that if a deviſe be made to a man, and after 
his death to his children, or his iſſue, and he has iſſue at the time 
of his death, the ifſue ſhall take by way of remainder. Upon the 
whole it appears, that theſe words are words of limitation, and 
do moſt certainly, in a * will, give an eſtate-tail; and then the point 
comes out juſt the ſame. If the deviſor had died juſt after the 


againſt 


WaiGaT. 


making of the will, it is plain, that Su/annah would have taken an 


eftate-tail. If it be obje&ed, that the eſtate- tail reſults from an 
operation of law z that the teſtator deſigned firſt an ęſtate to the 
deviſee, then an eſtate to the heir; and that it is the law that con- 
joins them, and creates an eſtate-tail out of both; I anſwer, that 
the law creates an eſtate · tail, purely to uphold and preſerve the in- 
tention of the teſtator, which would be often deſtroyed and de- 
feated; if the children of the deviſee that were in being, either at 


the time when the will was made, or at the time when the will 
takes place, viz. the death of the teſtator, were to be conſidered as 


ſo many diſtin deviſees. For example, ſuppoſe an eſtate deviſed 
to B. and the ifſue of his body lawfully begotten, remainder to C. 
Kc. if B. has iſſue at the time of the death of the teſtator, J. M. 
ind after the death of the teftator bas iſſue J. S.; according to 
this notion, if J. N. die without iſſue, the eſtate will go to the 
temainder- man, and not to J. S. which was moſt certainly the in- 
tention of the teſtator. And other caſes might be put of the ſame 
nature; ſo that taking by limitation, and taking by purchaſe, is not 
a mere notion and way of thinking; but will in reality often let 
in other perſons to take than what the teſtator deſigned, and in ef- 
{:& amounts to the making a new will. The ſuppoſition of kind- 
neſsin the teſtator for the iflue; is too precarious and ſlender a foun- 


dation to build upon; and generally ſpeaking, the deviſee is the 


only perſon, out of kindneſs to whom the deviſe was made; eſpe- 
cially it ſeems to have been ſo here, where the iſſue was horn ſeve- 
ral years after the making the will, and conſequently could not be 
thought upon by the deviſor. *The beginning of the will, where- 
by Edward Baſil is, by general words, conſtituted heir of all {though 
bow he was ſo is explained by the ſubſequent clauſes of the will 6 
pleads ſtrongly that the deviſe was not out of pure kindneſs to the 
iſſue. The danger of this conſtruction is none; for, upon ſuppoſi- 
tion that the deviſor intends a favour to the iſſue, he has it itill in 
his power, during his life, to alter his will accordingly ; fo that 
the only conſequence of this conſtruction is, that it will oblige men, 
upon the death of their deviſees, to do what is certainly prudent 
and proper to do, viz. reconſider their wills. 3 

Judgment was given for the plaintiff (a). 

() See Hutten v. Simpſon, Prec. White, 1. Bro. C. C. 219. h. Jo 
Chan. 439. 2. Vern. 722. Elliot . . Morgan, 1. Bro C. C. 205. Dor 
Dꝛvenpnrt, 1 Peer WMS. 83. Hodg- Kett, 4. Term Rep. 601. 


Vor. X. 


ſen v. Ambroſe, Dougl. 220. White ©. 2 } 
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s Hilary Term, 3. Geo. OT Tn B. R. 


Caſe 190. The Queen againſt Simpſon. 

Juſtices of peace QEVERAL cox vicrioxs before juſtices of the peace, upon the 
_— 3 ſtatute of 3. & 4. Will. & Mary, c. 10. for deer-ſtealing, 
os, boos being removed by certiorari into the king*s bench, exceptions 
his default ro were taken to them, which were argued ſeveral times (a). 
appear, after be- 
ing duly ſum- 


Pankxn, Ghief Fuftice, nom delivered the reſolution of the 


moned. whole Court to the following effect: — The great objection againſt 
5. C. ante, 248. theſe convictions is, that the juſtices of the peace have no autho- 
34. rity to proceed againſt the party, and convict him of the offence 


S. C. 1. Sf. in his abſence. As to this matter we are all of opinion, that the 
Caſes, 346. conviction is a good conviction, though taken in the abſence of the 
(ea party. And here it is to be obſerved, that the ſtatute does not 
give the juſtices any particular direction, or preſcribe any particu- 

lar form to be obſerved in the convictions: before them; all that 

. the ſtatute requires is, that this conviction be “ by oath of one cre. 
*[ 279 ] <dible witnets.” * So that the juſtices are not obliged to the ob- 
. ſervance of any rules, unlets thoſe of natural juſtice, which all men 

are bound to obſerve. One of thoſe rules. J readily own is, that 
the offender ſhould be heard before he be condemned. But this 
rule muit admit of this limitation, vz. unleſs the party refuſe to 
appear. For as it would be unjuſt not to require the juſtices to 
ſaumon the party, and give him notice to appear and make his de- 
tence, ſo to require more from- the juſtices, would be to put it in 
the power of the offender tq elude juſtice, and render his convic- 
tion impoſſible, by wilfully.abſenting himſelf... As, to the manner 
how this notice is to be given, the act being altogether filent, we 
muſt recur to natural juſtice, which only requires the party ſhould 
know waen and where he 4s to appear and make his defence; and 
if he will then neither appear himſelf, nor truſt his defence to any- 
body elſe, it is highly reaſonable he ſhould be proceeded — ; 
and not reap an advantage from a wilful and criminal abſence, 
But it is. objected, that ſtatutes are beſt expounded by rules of com- 
mon law; and that it is more agreeable to the forms obſerved by the 
common law, not to convict tue party in his abſence, I readily 
admit the rule laid down by them, that ſtatutes are beſt expounded 
by rules of common law in lie caſes ; and will therefore examine 


bo the common law proceeds in criminal caſes, where the party 


refuſes to appear. And firſt, in cafe of outlawry for treaſon or 
felony, the law interprets his abſence as a ſufficient evidence of 
his guilt; and without requiring further proof or ſatisfaction, the 
law accounts him guilty of the fact; corruption of blood, and for- 
-feiture of eſtate, enſues. In real actions, the ſecond. default is final 
| and concluiive;: and the Court, without regarding the merits of 
4 3800 the cauſe, will give judgment that he ſhall loſe his land. Out- 
E lawry in leſſer crimes, or in perſonal actions, does. not, as in the 
firſt caſe, in judgment of law, occaſion the party to be looked 
* . a FY (Y See S. C. ante, 248. 341. Fo 
| 2 „ | upon 

) 


* 


Hilary Term, 3. Geo. 1. In B. R. 


upon 28 guilty of the fact; or, as in the ſecond caſe, occaſion a judg- Tur Quran 


againſt 


ment for the thing in demand]; but is yet in its conſequences more Rex 
| ; urs. 


penal and fatal than if it did. For a reſtraint of the liberty of the 
party, if he can be found, the profits of the land while the outlawry 
remains in force, and all his goods and chattels forfeited to the 
king, together with an excluſion from the benefit and protection 
of the law, follow upon it. But it will be ſaid, that for all theſe 
proceedings, the law has preſcribed and directed all the forms and 
circumſtances neceſſary to be obſerved in them. I proceed there- 
fore to er e of a more ſummary nature, and conſequently 
more reſembling the caie before us. "The office of common-coun- 
ci-man is in law accounted a freehold ; and yet, nobody will ſay 
but a man may be amoved from it in his abſence: To come now 
to proceedings in our own courts. Is it not our daily p̃factice to 
ſet aſide judgments irregularly obtained, grant attachments, &c. 
in the ablence of the parties? Notice indeed muſt be given; but if 
the party will not appear, the Court proceeds without feeing or 
hearing. It is obſervable, that in ſome of the cafes put before, 
the law proceeds to condemn the party not only in his abfence, but 
for his abſence, or, which is all one, eſteems his abſence fo ſtrong 
an argument of guilt, that further proof is efteemed ſuperfluous; . _ + -1 


_ Viercas here the juſtices only proceed to examine, whether the 


charge be true; and do not condemn the offender, but on proof by * 
cath, * Ihe caſe before us is like to the award of a writ of in- 4 [ 38 bel 
quiry upon default, by common law. In many ſummary proceed. | 
inzs, there 1s no power given to oblige the party to appear; and | 
that is the caſe here; there is no expreſs words in the act by which A 
it is given. By implication it cannot be given, unleſs it were of 


ablolute neceſſity to the doing of juſtice; which Ihave ſhewn it is 


wy 


not. If this doctrine were true, it would follow that a member 
of a corporation might be arreited, in order to compel him to ap- 


pear. By this rule the party muſt appear, though he think fit to 


confeſs the fact and pay the penalty. If courts of law, that are 


armed with a coercive power to bring the party in, do not, in the 


caſes i have before mentioned, think themſelves obliged, from the 
nature of the thing, to uſe this poder; certainly we cannot expect 
it from Juſtices of peace, who really are deſtitute of this power. 
Beſides, I cannot fee to what pur this appearance before the 
juſtices is required. For when the party is before them, can they 
oblige him to make his defence? Ne, unleſs he pleaſes; and if be 
had pleaſed, he might have appeared without force; and yet the 
only end of his coming before them, is in order to make his de- 


ſence. Laſtly, the objection of not being forced to appear, can- 
not be made by the party; becauſe if it be an error, it is one in 


favour of him who makes the objection; for this would be con- 
trary to the general rule of law in other caſes. But it is objected, 


that the ſummons is faulty; for it ought to appoint a particular 


hour of the day, place, &c.- To this I anſwer, that as to this, the 
record ſtands thus: & /icet ſummoni tus, c. ad hoc tempus, et hunc 


2 lacum, * defaitam fecit. Now LO im ſtrictneſs does neceſſarily * [ 382 ] 


2 1m port, 


Hilary Term, 3. Geo. 1. In B. R. 


TuxQuexx import, that the ſummons was to appear upon that very ſpot 28 
Ae place, and that very inſtant as to time, where and ene 
were aſſembled; otherwiſe it could not have been a default, 
And what the juſtices have returned, muſt, by us, be accounted 
true in every particular. But it is objected, that theſe forts of 
records are, as is very well known, not mace up by the juſtices, 
according to the truth of the fact; but drawn up by advice of 
counſel, 5 as to obviate all the objeCtions that may be made againſt 
them. To this it muſt be anſwered, that we ought to give credit 
to the juſtices of peace, in the execution of that power the law has 
intruſted them with; and that if the juſtices ſhould make a falſe 


return, whereby the party and juſtice are abuſed, they may be 


The convictions were adjudged good (a). 
(a) See Rex v. Kent, 2. Ld. Ray. 1381. Reg. v. Green, Aste, 213. 


2546. Rex v. Venables, Stra. 630. Rex v. Mallinſon, a. Burr. 679. 
2. Ld. Ray. 1405. Reg. v. Dyer, Salk. 


Cal 197. The King againff Hammond. 


An ĩndietment T*8 CASE had formerly been argued (4); and now PAR, 
| -_— a nufance Chief Fuſtice, gave the reſolution of the Court. 
& in communi | | | 
0 N The objections taken to this indictment were two: 
f Fist, That the place where the nuſance was laid to be com- 
8. C. 1. Stra. 44. mitted, was uncertainly alledged ; for it is faid to be © in communi 
>. Roll. Abe. 30. „ ſtrata five alta regia via. Tothis the anſwer is, that the words 
3. C. cited 1. (C communis /trata,” and © regia via,” are ſynonymous expreſſions, 
Art. 1443 and ſignify the fame thing. The proper ſignification of the word 
| « frata” ſignifies a paved way; but now the word is uſed in 3 
more general ſenſe; and for this purpoſe ſeveral authorities, both 
ancient and modern, were quoted. A navigable river is eſteemed 
a highway (6). . 8 


*[ 383] * Tur sxcoup oBjECTION is, that it was not ſet forth from 
| | * what place to what place the highway led, in which the nuſance 
was faid to be committed. The anſwer to this is infinite (c), and 

has no terminus d quo, nor terminus ad quem (d). | 


The indictment was held good. 


(a) The indictment charged, that on e another, and being in the disjundtive 
Auch a day, year, and place, the defen= the Court could not intend commit 
dant ten loads of ſtra and dung in cm- frata and alta regia via to be the ſame. 
n ffrata five alta regia via poſuit at lacavit S. C. 1. Stra. 44. 
er ibalem per decem dies remanere perwiſit, fo (6), Fitz. Abr. Challenge, 279. 
that the king's ſubjects ceuld not paſs. (e) Rex v. Thompſon, 10. Wl. 3. 
And on demurrer it was objected, that (4) Latch 183 3. Keb. 89. 
the nuſance was laid to be in one place | 1 


- | _ 


Hilary Term, 3. Geo. 1. In B. R. 


Smith againſt Parks. | 5 Caſe TY 
A LEASE being, i in ſtrictneſs, forfeited by non-payment of if in ej e cment. 


rent, the leſſor brings an ejectment. 7 yank 
The leſſee by bringing into court what was due for arrears of paymentofrent, : 
rent with coſts, &c. obtained a rule to my proceedings upon the be proceedings 
| be ftayed on 
ejectment (a). 1 


The leſſor moved the Court to diſcharge the rule, unleſs the ee _—_ z 
defendant would —_—_ ſecurity for the payment of _ upon an _ * . 


affidavit that the n was a ſoldier, and ſo by law intitled to defendapt is „ 
fl protection. Sm will o- 
blige him to give - 


Tux Couxr. If you will have equity you muſt do equity; if ſecurity for the 
by the equity of the Court the plaintiff 92 the benefit © 3 
feiture of the leaſe the law gives him, it is but reaſonable, that x. Mod. Caſes 
he ſhould have ſecurity for the payment of rent; eſpecially when in Law and 
it appears upon oath, that the defendant is ſuch a . 28 is * Equity, 343. 
law privileged from payment of his debts, 


(a) See Phillips v. Doelittle, 8. Mod. Rep. 746. Holdfaſt v. noi. Will 
45. Goodtitle v. Holdfaſt, 2. Stra. 125. 12 


900. Stephenſon v. Ts 2. Black, 
18840 
Chaplain apainſt Southgate. | Caſe 193. 
HIS was an ACTION or COVENANT 3; and the caſe was this: on = corn” 
The defendant leaſed to the plaintiff a farm called Dale; and for quiet enjoy- 
there being a pretence of a right of common ſet up to two dene ment, a breach 
comprehended in the ® leaſe, the leſſor covenanted with the lefſee. aſſigned, that 
that he ſhall quietly enjoy the ſaid two cloſes, go". * — — — 1 
or pretending to claim, any right in them. +: 1 
Upon this covenant the leſſee brought his action, and aſſigned —— gage 
his breach thus: that ſuch a one having, or retending to have, a — org 


claim time out of mind, did enter upon the ſaid cloſes. good. 
To this the defendant demurred. | = Mn <p 5. 


Ix was INSISTED by the defendant 4 Crunſel, that as covenant 2. Mod. 293. 
extended only to legal, not tortious claims ; and therefore that the. a l e _ 

plaintiff ſhould have ſet forth that the claim of him that diſturbed 2. Term Rep. 

him was a legal one (a). 1 | 671. | 


But THE Cour were of opinion, that the words of the cove- 
nant did extend to all interruptions whatfoever ; and fo was the 
plain intent and meaning of the parties; for if i it was to extend to 
legal claims only, then would the tenant be put under the hardſhip | ©. 
of trying the right for the landlord ; which was the very thing N 


(/ See Kirby v. Hanſaker, Cro. Jac: Teaſdale . Eſſex, Cro Elig, 213. 
315. Bickerſtaff's Caſe, Vaugh. 219. * v. Edwards, 1. Stra ** . 
— che 


Hilary Pm: 3: Ged. 1. In B. R. 


Cnarr ain che t tenant plainly deſigned to prevent by. this covenant. This 
P " caſe is very different from the caſe of Kirby v. Hanſacre, for there 

OETHSS TE: it did not appear but the diſturber _ claim even under. th 
| leſſee himſelf ; but this is ĩimpoffible here, by reaſon. of thoſe * 
time cut of mind.” The breach is well e. : 


* ent was given Wel the pluintiff (a). 

„ 09 See Liogd e. Tompkins, 1. Term Rep.'67x 
151 Js po 

Caſe: 19 % Savill 700 bis Wife deft Kirby. 


The ſpiritual _ HE sPIRITUAL COURT had proceeded againſt the defendant, 


court ma ro- 1 & Ty 
wn — * 185 theſe words K againſt the * 2 You are a bawd. 


1 5 a mar- words. were: ſpoken. at lde and chat che city. of Weſt 
ried woman, mi fer is eien Org nd that thero; is an ancient cuſtom 


— alin * aheſe: E ein THEMARSHATL'Ss COURT, and verdict ad 
e e ee tp judgment for the plaintiff; and«that nemo bis pro eodem delicto, Ec, 
„s den u that this matter had been pleaded in the fpiritual court; but that 


 $#;/tminfter, and 
all 71 2 04 notwithſtanding they had proceeded to ſentence. 


hadbee 
r = A rule was made to ſhe w cauſe why, &e. 


pP. "ANDREWS, 4 civilian; and MR. Nrcaorrs ſhewed: cauſe 
a upon that role, The ſubſtance of their arguments was, that 
- bawds are by the ſpiritual law accounted infamous, 2 and Weir evi- 
dleence rejected ig all caſes. That there had been = diſtinction 
Salk. 552. taken between theſe words, & You keep a bawdy-houſe,” and 


$59 $5345: £6 Yeu are a bawd.” Thatthe former words migatbe puniſhable 
An the demporal court by indictment, as importing a breach of the 
3 ese but that the latter were puniſhable in the ſpiritual court 


only. A multitude of cafes were quoted to prove that an action 
does not lie in the temp Doral courts oP ſuch fort of int ha 


= whore, “ bawd,” f Big (a). 


3 Then it Was arcued, We inieting theſe words were aQionable 
at common aw, either in themfetves, or accidentally, by reaſon of- 
9 2 ſore temporal damage ſuſtained by the words, yet this would not 
diuſt the fpiritual court of their juriſdiction; for that both courts 
might have a concurrent juriſdiction of the ſame cauſe, where they 
dee intuitu, which was the caſe here; for the procels 

in the ſpiritual court is pro ſalute animæ et ' refarmatione morum, 

0 b 386 ] that in the * temporal court for reparation in damages; ; and for 
this purpoſe tac following inſtances were giyen. A recovery by 


( Eu. N. B. xr, 2. Roll. Abr. 88. 1. Vent. 220. 2. Keb. 61. 
296. 301. 1. Roll. 295 5 Co. 31. Raym. 115. See alſo 6. Com. Dig. 
. Eliz. 582. Cro. jac. 327. N cc Prohibition” (G. „ 8 

3 : huſband 


5 Hilary Term, 3. Geo. 1. In B. R. 


huſband in a temporal court of damages againſt the adulterer, is 


no bar to a proſecution in the ſpiritual court at the promotion of * 


the huſband (a). The ſtatutes prohibiting under certain penalties 
the clergy to marry without licence, non-reſidence, and farming, 
do not ouſt the juriſdiction of the ſpiritual. court (5). In the act of 
Uniformity, 1. Eli. c. 2. and the late act for preventing of 
ſchiſm, there are ſpecial proviſo's, that the parties ſhall not be pro- 
ſecuted in both courts, and Excepiio probat regulam in rebus non 
erceptis (c). The ſame will often be proved in both courts, viz. 
temporal and ſpiritual 3 becauſe the proof in the one court eſta- 
bliſhes it for lands, the other for chattels only (4). In The Regij- 
ter (e) it is laid down as a general rule, that if the principal be- 
long to the ſpiritual court, the acceſſory mult be tried there too. 
It is common in temporal courts, in cafe of the battery of a ſer- 
vant, for different actions to be brought for the ſame battery; the 
one by the maſter, the other by the fervant ; and damages to be re- 
covered in both; and yet the recovery in the one, cannot be pleaded 


in bar of the other (. | 


It was argued, that the party by ſtanding out thus until ſentence, 
and then moving for a prohibition, overturned the proceedings in 
the ſpiritual court, and hindered the bringing of an appeal, which by 
the ſtatute of 23. Hen. 8. c. q. muſt be brought within fifteen days 


after ſentence, | 


It was likewiſe inſiſted upon, that though it was pleaded, that 
there was a proſecution in THE MARSHAL'S COURT for the ſame 
words, yet it was not faid for the ſame words ſpoxen at the ſame 
time, without which the plea can ſignify nothing. 5 

* An objection was alſo taken to the ſuggeſtion, vi. that the 
wife only prayed to have the prohibition; for though by the prac- 
tice of the ſpiritual court, a feme- covert may ſue ſingly, yet in the 
temporal court, both huſband and wife ought certainly to join in 
praying for a prohibition. 


. [ 
As to the cuſtom in Meſiminſter it was faid, that this was only 


matter of ſuggeſtion in this court, without any athdavit, and never 
laid by plea before the Court. That beſides, there was nothing 
more pretended in the cuſtom than what generally obtains all over 
England, viz. that ſuch fort of perſons are generally ſent to à houſg 
of correction. 5 5 


The rule was diſcharged. | 

(0 Salk. 552. 00 

(5) Co. Lit. 96, (e) Reg. 15. 
( Wingate, AF 


* TRINITY 


Savis 

ulis WIS 
againſt 
K1RBY, 


TRINITY TERM, 
The Third of George the Firſt, 
cn 
| The King's Bench. 


Thomas Lord Parke er, C hief ati ice. 
Sir Lyttleton Powys, Kut. 

Sir Robert Eyre, Kut. T Taices. 
Sir John Pratt, Kut. | | 
Sir Edward Northey, Knt. Attorney General. 
Sir William Thompſon, Kut. Solicitor General. 


| 47 13581 
* The Pariſh of South Sidenham a ainft The Pariſh of 
Lamerton. n | 35 105. 
XLS ann His wiFE were removed, by an er © HA 
| gay er the: RENE 0 ron to the T m 
0 6 3 ee e pris of 
This order was removed into the court of king's bench. 62003 roche 
but above that 


The caſe ſtood thus; With took > leaks of an latte wn, in | both, 


for the term of ſixty years, if he and his wife and the leſſor ſhould he hall be fer- 
live ſo long, at the rent of thirteen pounds and ten ſhillings a year. ted in the pa- 
do much of this tenement as amounted to four pounds a year, was nin aa the 
ſituated in the pariſh of South Sidenham, and ſo much as amounted ,,, 


to nine pounds ten ſhillings a year, with the Bande, in- the pariſh 8 


of Lamerton. 
Rem. 77. 


The queſtion was, Whether this was a ſettlement Within the 2 9 


ſtatute of 13. & 14. Car. 2. c. 12. . 2. ua g. 
185 vr, 


Tux CourT was clearly of opinion that it was 3 forthe words 
of the ſtatute are, © a tenement of the yalue of ten pounds a year z* 
fo that the rent was not at all material, and the ſtatute does not 
fay that all the tenement muſt be in the pariſh where he lives. So 
chat this is a ſetilement within the eng and letter of the I 


« — ————6—ꝛ 24 = 


oley, 
C. A Bots. 624, 


— 


\ 
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Tur Per And as it is Lien _ letter, ſo it is within the intention and rex. 

or SOUTH fon of _—_— e plain reaſdn of the law is this, that it 

* —_ 1 is not orobable th af? 7 Sd an ſhould become chargeable, who has 

ai ſo much credit as to be intruſted with the management of a farm 

Paxrsn oF Of the value of gen pounds a year. * Indeed, if a man take ſeve- 

As | Lauzxrox. ral diſtinct tenements in feveral pariſhes," and both, or all of them, 

IP » 390] amount to ten pounds a year, this will not make a ſettlement ; but 
2 here the tenement was one entire and diſtinct tenement. 


IG Ante, 287. EvRE, Juſlice, com ared this to the caſe, where a man ſerves 
. ie year, then is hiced for a year, and ſerves only.! half that year; 
* which is a ſettlement within the words and meaning of the act; 


BER for the words are ſatisfied by the hiring for a year, and ſervice for 
2) M | a year; and the meaning is alſo latistied, beeauſe 2 perion of that 
5 | ſtrength as to be hired for a year's ſervice, was not eſteemed by 
6 F  -_ the att a perſon likely to become 3 but able to maintain 


a | himſelf by his bolihy labour. 2” 9 ex 


TE i ; 


| Tur Covar. The ſettlement 3 is at eee and 0 
| the order of removal to South Sidenham muſt be quaſhed. 


A perfon an- A SECOND Gers rox. In this ca te was, Whether the pauper 
not gain a fer- had. not gained 2 ſettlement in the pariſh of South Sidenbam. 


. tlemert by re 
ficingonateaſe= The caſe, as to this point, ſtated, that the mother of Milli'; 


ho.d eitate, as a wife was poſſeſſed of a ſmall cottage, i in the ariſh of South Siden- 
3 8 . ham, for 2 term of years determinable on the death of her daugh- 
has Ls 44 2. ter; that on the death of the mother, Wills entered upon the cot- 

; ein right o of his wife ; but did not take out letters of adminiſ- 
Fon to his K ; but continued to live therein with 
his wife and family for twenty-five years, and until he removed 


into cke“ pariſn of . duch nere the tewement! 28 * 
_ Wh 3.5.5 ed pea Nenn A 0 f. 1 n 
2 — The queſtion er was, Whethe? Wit, hath by A, 2 


e e right to. take out admigiGiration, and a right to the A e cf the 
; 2:44: zadeſtate (c debts aud, funeral. expences paid), of the perſon poſſeſſed of 
ul & 4 hi& teri; . Would in Jaw intitle a man to a ſettlement, within 
the ſtatute of 13. & 14. Car. 2. c. 12. had, before admiditration 
Actually taken our, ſuch an en intereſt, as You in law 


amount to a ſertlement? 


I Iv was AE SLV ED, that "PÞ a man n es "partes be is 
to be eſteemed as ſettled in the place where he lives; and although 
it was in the election of Lis to ſettle himſelf in each place, yet 
| it was not in the power of the juſtices to remove him from the 
place where he lived and was ſettled, to another place where he has 
lizewiſe a right of ſettlement. So that admitting there was a ſet- 
' 24.4 .-Crlement at Could Sidenbam, vet if there was a ſettlement in La- 
mertan, the place where he relided, the orde r of pultiren te to remove | 


him muſt he Or | | 
E F E 2 ü ee 1338 A F | #4 b The 


— 
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he queſtion therefore, Whether he had a ſettlement” in Tuf ate 
; ing immaterial, THE opini or So Yen 
e EE ENTS 
mit e 69/213 # ,, rr. 
i 8 5 4 * THE 

(a) It is ſaid, S. C. Sett. & Rem. 103. Swell, Burr. 8. C. 436. Rex v. North! PAR ISN OF 
that it was held, that he had not a ſet- Curry, Cald. 137. But the defect of not LauszTon. 
nlement in Such Sydenham, for that he taking out adminiſtration ſeems cured by : 
had only a right, which was not veſted his having reſided upon the cottage for” 
in him until he had taken out adminiſ- rewenry years. See Aſhbrittle v. Wyley, . 
tration, S. C. Bott. P. L. 624. pl. 554. . Stra. 608. Rex v. Garway, Burt. 
And this is confirmed by Rex v. Wed- S. C. 632. Rex v. Bitton, Burr. K. C. £ 
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werthy, Burr. S. C. 109. Rex v. Lower 6317. 7 g 
Hewett againft Bainard, | © _* Caferg6. | 


4 
; 
„5 
1 
17 
Y 
2 


| A or ERROR was brought on a judgment in the court If a juror be 


of common pleas. withdrawn from 
5 7  - thepanrelbycon- 


The fingle queſtion was, Whether a juror, who was withdrawn ſent of both par- 
from the panel by the conſent of both parties, to the intent that the rs ws order 
trial might for that time go off pro deſectu juratorum, may not t the trial 


. | F e ma off 
be of the jury, when the cauſe comes to be tried at a ſubſequent 4 2 = — 
time; and if he be, whether that will be error? | he may be of the 
jury when the 


Ir was INSISTED, that it would be error; and that a juror cauſe comes on 
withdrawn from the panel, was for ever after incapable to try the. again. 
cauſe. And a caſe in 3. Co. 430. was much relied upon, which 3 
was, that if a juror who had been once challenged, and the chal- ee eee 
lenge. allowed by the Court, ſhould afterwards try the cauſe, it 
would be error. Hof | 


© Pw 


© voy 


To rns it was anſwered, that the caſe cited was vaſtly diff.. 
rent from tae caſe at bar; for the caſe in Croke, is the faſe of a = - | 


perſon challenged by one of the parties, as not ſtanding indifferent wes of 
to both ſides, and & this challenge allowed of by the Court, which * [ 391 1 
amounts to a kind of judgment; and therefore as long as it ſtoo dw 
though the cauſe upon which that challenge was founded, ceaſed, 


the perſon was incapable to try the cauſe ; whereas here the juror 2 
is withdrawn from the panel by conſent of both ſides, for no other "|. ., 
reaſon, but that the cauſe may be put off pro-defeu juratorum ; 88 
and therefore a perſon ſo withdraw is to be conſidered as if he had 21 
never been returned; and canſequently no more unfit to try te : 
_ cauſe than any other. A caſe in Fitzherbert (a) was quoted, where "by ary 
after a challenge to the array, for the partiality of the ſheriff, ige 


very ſame jury was returned by the coroner, and allowed to be 
well; which caſe, in the reaſon ↄf it, was ſaid to be ſtronger than 
this; becauſe though a challenge to the array, be upon account 
of partiality in the returning officer, yet it is upon the conſidera- 
tion the law has, chat Natz in the returning officer will pro- 
duce à partial jury; whereas here, upon the whole record, therg- 
(a) Fitz. Abr. Challenge, a, , 11 5 


Trinity Term, 3. Geo. 1. In B. R. 


nee is nothing that cafts the leaſt refleQion or imputation of partial 
| 2 upon the juror; nothing that hinders him from being = talis, 
Naan an Ke,” if this be error, it would certainly be a good Cauſe of 
188 challenge; and yet it is neither à principal challenge, nor to the 
As to the objection, that it ſhall now be preſumed, that there 
was a good reaſon for his being withdrawn from the jury, and 
agreed fo by both fides, though the fame do not at preſent ap- 
pear, it was anſwered, that the reaſon why he was withdrawn 
does appear upon record; and ſuch a reaſon as does not at all im- 
puck him of partiality, viz. the reaſon was, that it being neceſ. 
| y for the jury to have @ view, this man happening to be the 
. aft upon the panel was withdrawn, that ſo the cauſe might be put 
off pro defetix juratorum. Fn ne, | | 
Tur Count were clear in their opinion, that this man's trying 
the cauſe was no error. | ED 
The judgment was affirmed. 
| | | | (a) Co. Lit 157. 
—— TEES 
Cafe 197. The Pariſh of Horton agaiaſt The Pariſh of Houghton. 


HE cas, as ſtated upon the order, was thus: A ſervant 
pas hired for eleven months; he then went home with his 
cloaths to his father for a week; afterwards he was hired by the 
pace 3 he then went home 


F 


again leave 

' thefe lutions, that there muſt be a ſervice for a year, and a hiring for a 
rings year. In the cafe of Dunsfold v. Ridgwick (a), it was held, that 
there muſt be a hiring for a year, as well as a ſervice for a year. 
n to In the caſe of Overton v. Steepleton (b), a ſervant was hired for 
. £- half-a-year, and ſerved accordingly ; then he was hired for a year, 
, and ſerved half-a-year;z and though it was reſolved that this was 2 
ſettlement, notwithſtanding the ſervice was not tubſequent to the 
hiring; yet ſtill it was held neceſſary, that there ſhould be a ſer- 
| Rem. 53. vice for — and a hiring for a year. In the cafe of Frencham 
C. Foley, 146. p. Pepperbarraw (c), a ſer vant was bired from the third of O#0- 
En ber to Michaebnas, three days ſhort of a year; and then by agree- 
ment, he ſtayed as many days longer as completed the year, and it 

was held to be no ſettlement. | 


(a) 2. Salk. 3 00) Ante, 293. S. C. Foley, 135. 
- (6) Burr. S. ©. 549. This caſe is alſa 8, C. Fort. 322. But ſee this caſe Sett. 
Aly reported in Fort. 316. Ld. & Rem. No. 80. page 56. 
Ray. 426. Sett. & Rem. 255. pl. 295 | 
$ Salk. 257. and 12. Mod. 224. | 


** 
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Os THE OTHER SIDE it tuas ſaid, that if this be no ſettlement, 


the act of parliament is eluded ; and there will be no more ſetile- 


ments in this pariſh by virtue of it. That the fraud was very ap- 
parent from the circumſtances of the caſe; and that it is a rule in 
pleading, that nothing needs be averred, that appears ſufficiently 
without. That the reaſon upon which this act of parliament 
was founded, was, that a perſon of that bodily ſtrength as that 
any perſon ſhall think fit to hire him for a year, is not ſuch a per- 


Tus 
PazrSu op 


THE 


Paris oF 


Hou cu ron. 


* [393] 


fon the law preſumes likely to become chargeable. Beſides, ſome Ante, 39% 


regard was to be had to ſervants that they ſhould gain a ſettlement, 
and not be hurried from place to place. 8 | 


PARKER, Chief Juſtice, was of this opinion. 


PRATT, Juffice, contra. The law muſt now be taken, that a 
hiring for a year, as well as ſervice for a year, is neceſſary. I ſee 
not, but that if this agreement was made purpoſely, by way of 
caution to prevent a charge upon the pariſh, the intent was law=- 
ful, and we have nothing te do with it. Beſides, we cannot judge 
of fraud; that belongs to the juſtices. We cannot adjudge, that 
a demand and a refuſal amouat & a converſion, though a jury may 
and will, | | | 


55 Aljcurnatur (a). 


{a) The Court at the end of the Term Cerney, 2. Conft's P. L. 406. Rex wu 
held, that as the caſe now ſtands, the Newton, Burr. S. C. 157. Rex v. Ham, 
ſeveral hirings and ſervices that were Burr. S. C. 304. Rex v. Syderſtane, 
itated could give no ſettlement, S. C. x. Cald. 19. S. C. Pougl. 424. notis. Rex 
Stra. 85. See alſo Coombe v. Weſt- vv. Hanwood, Dougl. 423. S. C. Caid. 


woodhay, 1. Stra. 143. Rex Weit- 100, Rex v. Murſley, 1. Term Rep. 


wel, 1. Bain. 35 Rex 2. South 694. Rex. Martin, 4. Term Rep. 257. 
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The Fourth of George he Firſt, 


MY . 


1 
The * Bench. 


Thomas Lad Parker: Chief Talis. 


Sir Lyttleton Powys, „ i 
Sir Robert Eyre, Kit. = 2 
Sir John Pratt, Knut. 


Sir Edward Northey, Kut. 2 General. 
Sir William Thompſon, Knut. Solicitor General. 


Parks againſt Crawford. + Caſe 198. 


su of the king's bench, upon | the ſtatute of 8. & 9. duce a priſoner 

Fall. 3. c. 27. ſ. q. the words of which ſtature are, & That be given to the 

« if the marſhal or warden for the time being, or their reſpective 25 55 — Y 
« deputies, fhall, after one day's notite in writing given for that Ge wk 
* purpoſe, refuls” to thew any priſoner, committed in execution, to the priſoner 
« the creditor at whoſe ſuit ſuch priſoner was committed, or made on a turn- 


= ] gi d, key a: twelve 
w_ is attorney, ever * ſuch refuial thall be a Je ge _ eſcape clock on the 


ſucceeding Twey - 


In this caſe, the 9 was given by the creditor upon the = Pan = = 
Friday, to produce the priſoner upon the 7 »e/day. At twelve and — 
o'clock the priſoner was demanded of THE TURNKEY ; but not maintain an ac- 


being produced, the action was brought. tcdWt.on ſor an eſcape 
ag ainſt che niar- 
This being the ſtate of the caſe, TE pos TEA was ſtayed by mal. 


the direction of Chief Fuſtice PARKER, who tried the cauſe. 


* And it was now ohjected, FIRST), that the notice was inſuffi- # [ 395 ] 
cient; and that SECONDLY, if the notice was ſufficient, the demand e 
and refuſal were not alledged as they opght to be. 1% 


* ol 


T* was an action of eſcape, brought againſt THE MAR= If notice to pro- 
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It was obſerved, that this ſtatute was a penal ſtatute; becauſe t 
ſudjected the gaoler to make ſatisfaction to the plaintiff; where 
poſfibly the plaintiff was not at all injured : that therefore ſuch an 
interpretation was to be put upon the act as might not ſubject the 
gaoler tounreaſonable and unneceſſary difficulties. It was likewiſe 
obſerved, that the act of partiament had directed no particular fort 
of notice; and that conſequently the notice, as to the nature of it 
muſt be governed by the rules of common law. The ftatute is 
ſilent as to the place where the priſoner is to be produced; this the 
law ſupplies, and ſays © the priſon;“ for it will not be pretended, 
that by this ſtatute the gaoler is bound to produce the priſoner - 
at whatever place the creditor ſhall pleaſe to appoint. So again, 
as to the time to be ſpecified in the notice for the producing of 
the priſoner, the act is altogether ſilent z yet certainly there muſt 
be a time ſpecified in the notice ; for it will not be pretended, 
that a notice from the creditor to produce the priſoner generally, 
without appointing any time, would be good. It will not be pre- 
tended, that upon ſuch notice che . will be obliged to produce 
the priſoner a week, a month, a year after, whenever it ſhould 


pleaſe the creditor to demand him; for this would be at once to 


blow up the rules of the priſon, which was certainly never the in- 


_ dently ſuppoſe the priſoner way poſſi 


tention of the act, which, in _— a day's notice, does evie 
y have the benefit of the 


rules. The queſtion now therefore is, Whether the time ap- 


13961 


pointed by this notice be certain enough ? or, Whether it ought 
not to have been confined to ſome particular“ par: of the day; 
and not faid on ſuch a day generally ? It was faid, that in confining 


the notice to ſome particular hour or portion of time in the day, 


the inconvenience to the plaintiff could be none at all; becauſe 
he had it in his own power to appoint that time which would be 
moſt convenient fer him; whereas on the other hand, the marſhal 
would be expoſed to the trouble of an unneceſſary attendance, as 
not knowing what time of the day the creditor would demand him, 
But if it ſhould be ſaid here, as probably it may, that the plaintiff 


having ſpecified no particular time in the day, the law appoints a 


A. Mod. 30. 
219. 


Demand inſuſ- 
cient, in regard 
to the perſon 
upon whom it 
was made. 


time, viz. the laſt hour in that day, unleſs by mutual conſent the 
parties do it ſooner; then, SECONDLY, the demand is faulty, 
being made at twelve o'clock at noon, when the defendant had 
until the cloſe of the evening for the performance of it. 


A SECOND OBJECTION as to the demand was, in reſpect to 
the perſon upon whom the demand was made, viz. the turnkey. 


It was obſerved, from other clauſes in the act, that by the word 
« deputy” was to be underſtood a deputy-marſhal, viz. ſuch 


a deputy as an action may be brought againit 3 and not any inte- 


rior officer, as a turnkey, &c. If it thould be faid, that the 
deputy-marſhal ſeldom or never attends, and that conſequently it 
— be next to impoſlible for the creditor to make the demand 
of the marſhal or his —_— was anſwer, that it mult be 


ſuppoſed that the marſhal or his deputy are attending the * of 
| | eir 


Michaelmas Term, 4. Geo. 1. In B. R. 


their office; and that ſhould a creditor not be able b 5 
their abſence, to have the benefit of this act of 3 _ Fo 
Court would puniſh them for their non-attendance, _ g CA Awrog db 


* TuE CouRT ſeemed inclined to think that the ls 
had all that day for the producing of the priſoner. | They _— *[ 397 ] 
likewiſe to think, that by the word « deputy” was to be underſtood | 
2 deputy-marſhal, and not a more inferior officer 3 but that, how - 
ever, the plaintiff could not ſuffer by their non-attetilance j 
becauſe a demand at the priſon, though nobody was there, would 
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be ſufficient. | 

Aajcurnatur. i 

Memorandum. | ak | Caſe 199. | ' 

J ORD COWPER ſurrendered the ſeals in the n | f 
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EASTER TERM, 
The Fourth of George the Firſt, _ 
ee ,, 
The Court of Chancery. 


Thomas Lord Parker, Lord Chantelhr. 
Sr Joſeph Jekyll, Kit. Maſter of the Rolli. 


2 a Gee e,, 


T IHE 1nTEREST of five hundred pounds was fettled to be 


do the wife for life; then the principal and intereſt to money to be 


£ | 


be begotten upon the body of the wife, ſhare and ſhare alike ; 2 l be be 


e but it the huſband ſhall die without * any daughters, then the «« gotten, Kc. 


« money was to be paid to the wife.“ but that if 
| | te the huſband 


At the time of making this ſettlement, there was 2 daughter, „ - * as 


Hune ; and the huſband died without any other daughter.  « without any 


5 BEES : = : | children, then 
Ix was 1NSISTED, that this daughter was entitled to nothing « the ſaid mo- 
under this ſettlement z becauſe being in ee at the time when it was “ ney ſhall be 
made; {he was not within the words of tae ſettlement, which zun _ _ 

. A 


in the futùre tenſe, “ as all be begotten upon the body of the child in &f+ at the 


« wife, ſhare and ſhare alike.” time the ſet le- 


But PARKER, Lord Chancellor, declared, that this was to pat 


the moſt abſurd interpretation upon a ſettlement that could be 
ſuppoſed, viz. that parents ſhould be ſolicitous for children in 
enbrid and unborn, and take no cate of a child in eſe; that 
the futurity meant by the ſettlement did not relate to the time 
of the birth of the daughters, but to the death of the huſband z 
at which time all the daughters then in being, that were the 
rio of that coverturez became intitled to the money by this 


gaid A ſettlement of 


truſtees, © to be paid to fach daughter or daughters as ſhal] Faid ts ſuch 
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Eaſter Term, 4. Geo. 1. In Chancery. 


Caſe 201. 8 — again Mortimer Powell. 

If a teſtator is T HIS was a caſe ariſing from the will of John Rawlins, 
indebted to his | | : 

cr 5 The queſtion now reſerved for the conſideration of the Court, 


—4 of trade, a upon a ſpecial report of the maſter directed by the Court, was, 
deviſe to the Whether a debt of three hundred pounds, due to Powell the 
exccuror of a executrix, ſhould be ſunk in a legacy of five hundred pounds given 


much luger ſum. 7 
than the debt a- her by the fame will ? 


mounts to fhall The bill was brought by next of kin, againſt the executrix, to 
_—— have the ſurplus of the eſtate, undiſpoſed of by the will, divided 
| according to the ſtatute of Diſtributions. And the defendant had 

* [ 399 ] by her anſwer ſubmitted, * that the ſurplus ſhould be divided 
according to that ſtatute; but infiſted upon a debt of three hundred 
p nds, as what ſhe ought to have ſatisfaction for, over and above 
der legacy. The bill did, beſides, ſeek a diſcovery of the aflets 


"ag 


ol the eſtate in the hands of the defendant. 


4 8:07 for the ſutplus, which ſhould be divided according to the ſtatute 


Sor of Diſtributions; and as to the debt, it was directed, that Tas 
MASTER ſhould look into it, and ſtate both the quantum and nature 

BE OM 1 by 1 
Ys And now upon THE MASTER's report, who found the teſtator' 


debt tothe defenilant near that ſum ; and that the debt had ſprung 


com dealings in trade between them; | 
3 IT was URGED as a known rule and courſe of the court of 


chancery, that where a debtor, by his will, gives to his creditor 1 
legacy ſuperior in value to the debt due, the debt was always ſunk 


7 in the legacy, unleſs it evidently appear, from ſtrong circumſtances 


in the w. Il, that it was intended otherwiſe as a beneficial legacy. 
And this was faid to be founded upon that maxim in the civil law, 
« Debitor non præſumicur denare. This was further enforced 
from Chauncy's Caſe (a), where it had been fo ruled by Tas 
MASTER OE THE ROLLS a [erm or two ago. e 
Tris was OPPOSED by the defendant's Counſel, who diſtin- 
uiſhed this from the caſe of Chauncy thus: A ſervant-maid hat 
fred long in a place without receiving any wages; her wages 
were at laſt by the maſter computed to amount to a hundred 


pounds, and a bond given for the ſame; the maſter ſoon after dying 


gave her a legacy of five hundred pounds, which he thus expreſſed, 

« for her faithful ſervices.” Now it was ſaid, that this bond being 

for the money due for her ſervice, and this legacy being given her 

for her faithful ſervices, it was plain, that the teſtator intended 
100 ] © this legacy in ſatisfaction of all that was due to her. 


* * 


. 


() 1. Peer. Wms. 409. 


ON 


* 


pon this 11 was DECREED, that the defendant ſhould account 


, Þ 
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Eaſter Term, 4. Geo. 1. In Chancery. 


On THE OTHER SIDE, the caſe of Cuthbert v. Peacock (a) | 
was, inſiſted upon, where the contrary was ruled by LoRD _ againſt , 
CowPsR, ſaying, it was good equity to make the teſtator both pon 8 
uſt and generous, if he intended to be both. This interpretation — 
ismoſt agreeable to the words of the will, where it is expreſſed as a 

it, Now-aTnan is never ſaid to give but o pay a debt. It was faid 5 
7 her; that ſince it may be the executrix would not have been 
decreed to account for the ſurplus without her conſent, it would 
he the harder upon her to fink her debt. | : | 


PARKER, Lord Chancellor. Let her have her legacy over and 
above h-r debt. I have the more compaſſion for this executrix, 
becauſe of her ſubmiſſion to account for the ſurplus. I am not 
htisfied wich that notion, that a legacy to an executor excludes 
him from the ſurplus; and therefore without her ſubmiſſion, I 
know not whether I ſhould have decreed her to account for it. 


M. CewPER upon this told the Court, that the firſt time this 

doctrine prevailed was in the caſe of Foſter v. Mount (5), ſince 

which time there have been ſeveral decrees in purſuance of it. 

But that the contrary doctrine had prevailed in the caſe of Little- 

bury v. Buckley (c), where it was reſolved, that notwithſtanding 

the legacy, the executor ſhould have the furplus. Indeed, there it 

appeared by parol evidence, that it was the intention of the teſtator * 

that the executor ſhould have the ſurplus ; Lord Guernſty, for it | 
went up into the houſe of lords (4), being of opinion, that parot : J | 
evidence not repugnant to the will, and in affirmance of the rules [ - col 
of common law, ſhould be allowed of. Since that cafe, it has Ante, 99. 

* been ſo decreed by LoR D CowPER, without the help of ſuch ba ern. 593, 


evidence (e). a 


2. Vern. $0.3» 


count, Lord Chanceller, reverſed the de- 


(a) Saik. 155. ; 

(5) 1. Vern. 473. S. C. 1. Eq. Abr. cree for payment of the legacy and both 
243.—See allo 2. Vern. 674. 677. -. the debts, for that there was no pretence 

(e) 2. Vern. 677. 1 that the legacy ſhouid go in ſatisſaction 

(4) 1. Bro. P. C. 340. of the after debt, and a court of equity 


(e) Mr. Fiſher being indebted to ought not to ſay when a man gives a 
Crarmer in fifty pounds made him her exe= legacy that he pays a debt. Cranmer's 
cutor, with a legacy of five hundred Caſe, 1. Salk. 508. —Sce Thomas v. 
pounds, and afterwards borrowed a hun- Burnet, 2. Peer. Wms. 341. „ Petr. 
dted and fifty pounds more; and Harn= Was. 353. 9 


Aſhton again | Cafe 202. 


THE QUESTION in this cafe aroſe upon the penning of a Marriage-ſettle- 
_ * marriage-ſettlement of Sir Ralph Aſbton, and upon that clauſe ment. 
of it which related to a proviſion for younger children. By that Portions for 
clauſe, after the creating of a term of ninety-nine years, and veſting Bunge n 
it in truſtees for that purpoſe, it was & PROVIDED, that in caſe he pe cif by ſale. 
had both ſons and daughters, the daughters ſhould have a thou- | 
fand pounds each, to be paid them at the age of twenty-one, or 
day of marriage, which ſhould firſt happen ; if there were no ſon, 
and but one daughter, then ſhe _ to have five thouſand pounds; 
| . 3 but 
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Aen an but if there were more daughters, then there were to be eight 
n thouſand pounds equally divided among them; which ſums were 
to be raiſed out of the rents, iſſues, and profits of the eſtate, 445 

“ ſoon as they conveniently could.“ 


The father died, leaving three daughters and no fon. The 
three daughters bring their bill ro have the eight thouſand poungs 
raiſed by way of mortgage or ſale, and for the intereſt of the money 
from the time of their father's dezth 1 


2. Vem. 4% Ir was URGED for the plaintiffs, that there had been many 
n 4 caſes where a term being created for the raiſing of portions for 
| younger children, to be paid out of the rents, iſſucs, and profits of 
the eſtate, and not ſaid by fale or mortgage, yet this Court has 
decreed a ſale or mortgage, if that has appeared to be the moſt 
convenient way for the raiſing of it (a). © Profits” is a word of 
large extent; a grant of the profits of land is, in law, a grant of 
the land itſelf (5), It was obſerved, that this practice of the court 
of chancery was very rational, and in ſupport of the intention of 
the parties ; becauſe it was for the preferment of daughters in 
* | 402 |] TRE COUNSEL of the other fide acknowledged, that there were 
| | ſeveral caſes wherein this Court had decreed a fale or mortgage, 
though thoſe words were omitted; but then they ſaid, that this 
diſtinction was to be obſerved, viz. that the court of chancery had 
exerciſed this power where, a time being limited for the payment 
of the portions, it appeared altogether impoſſible that they could 
be raifed within the time fo limited, by the annual profits, rents, 
&c. but that here no time at all was limite. 5 


THE COUNSEL for the plaintiffs replied, that here was a time 
limited for the payment of theſe portions, v/z. upon the death of 
the father without iſſue male; for then, fays the deed, the portions 
ſhall be raiſed “ as ſoon as conveniently they may,“ which is in 
judgment of law preſently, from which time the portions are to 
carry intereſt. %%% Se 
_ Pan«enr, Lord Chancellor, was of this opinion, and decreed i: 
accordingly. Ki 2 5 0 bed 2; 98 Ss Log = od 


(a). Stanhope v. Thacker, Prec. (5) Ante, 94. 365. 
Chan. 435. 2. Chan. Rep. 204 * 1 — 


"Car 203. Target againſt Grant. 


If 4 deviſe a A TERM was devifed by IViliiam Target to Henry his fou 
derm to his fon during his minority; and if he attained the age of twenty - one 
B. during mit years, then it was deviſed to him for the term of his natural life 
minority, but if #4 | 5 ; 3 5 8 
he arrive at age and no longer; remainder to ſuch of his iſſue to be begotten as he 
for his natural life, with remainder to ſuch iſſue as B. ſhould deviſe it to, B. takes only an eſtate 
for life, with a power of diſpoſing of it to ſuch of his iſſue as he thinks fit.—5S. C. 1. Eq. Abr. 193. 


* . 


S. C. Gilb. Rep. Eq. 149. 8. . 2. Peer. Wins, 43%. © © | N 
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the ſaid Henry ſhould deviſe the ſame unto ( a) > and if he ſhould 
die without ifſue, the reſt and reſidue of the term was deviſed to 
his brother Albinus Target, | 5 


The queſtion was, Whether this was an eſtate- tail in Henry, 
or not? for if it was, or in the nature of an eſtate- tail, the remain- 


der to Albinus would be void. 


IT WAS URGED, that this was an eſtate- tail by implication . 
' | becauſe it was, & and if he died without iſſue generally, and not 
« without iſſue living at the time of his death.“ | : 


I WAS ARGUED on the other fide, that this was not an 
'  effate-tail ; for though an eſtate-tail has been held good by way of 
| implication, that was ever in maintenance of the intention of the 
deviſor; whereas here, to make an eſtate-tail by implication, 
or an eſtate in nature of an entail, was to defeat the intention of 
the deviſor, and make that remainder void which he intended 
ſhould be good, Caſes quoted in argument of the cafe : Poapham 
v. Bamfield (b), Peacock v. Spooner (e), Loddington v. Kime (d). 


| PaRKER, Lord Chancellor. Henry by this will takes only an 
eſtate for life, with a power of diſpoſing of it to which of his iſſue 
he thinks fit; the words © no longer” plainly ſhew this to have 
deen the intention of the teſtator. Where an entail is created by 
implication, it is ever in favour of the heir at law ; to whom no 
eſtate being given by the will, ſo as to enable him to take by 
purchaſe, and there being a neceſlity, if he takes at all, of his 
taking by deſcent ; therefore to ſupport the intention of the teſtator 
that the heir ſhould take, the law creates by implication an eſtate- 
tail in the anceſtor, to veſt it in the iſſue by deſcent. But here 
this reaſon entirely ceaſes ; for here is a proviſion how it ſhall go 
to the iſſue, viz. by the deviſe of the party; until when nothing 
veſts in the iſſue. The words “ dying without iſſue“ are capable 
of two ſenſes (e), viz. a legal one, and a vulgar one: a legal one, 
wherein a man is ſaid to die without iſſue whenever his iſſue fails, 
though ſome ages after the death of the party; and in this 
ſenſe, for the ſupport of the intention of the parties, the words 
ſhall be underſtood ; but never for the deſtruction. The vulgar 
acceptation of the words, which I embrace here, is, & dying 
« without iſſue living at the time of his death.“ The caſe of 
Loddington v. Kime (/) is wrong reported by Levinz (g), though 
of Counſel in it ; but as to this point it is right enough, and a ſtrong 


Gale (). 


(a) See 1. Peer. Wms. 43% (f) 3 Salk. 300. 
(5) 1. Vern, 79. 167. 344. ) 3. Lev. 431. | 
c) 2. Freem. 114. 2. Vern. 143. 195. () See Atkinſan v». Hutchinſon, 
d) 3. Lev. 431. 1. Ld. Ray. 203. 3. Peer. Wms. 260. and Mr. Cox's 
Salk. 224. references at the end of the caſe. 
(e) See Nichols v. Hooper, 1. Peer. | 
Vis. 564. „„ 
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Caſe 204. 8 * Nab again Nab. | 
If 4 deviſe al ONE OF THE POINTS IN THIS CASE, beſides matter of account, 
e e ta was this: 7 | - 
Kate to B to be 


diſpoſed ot as 3. A * deviſed all her perſonal eſtate to her mother, to 
er — wry diſpoſe of as ſhe ſhould think fit; and then adds, by word of 
« You — 8 ; mouth, © You may, if you pleaſe, give one hundred and eighty 
*©'you pl-aſe, © pounds to my niece ; but I leave it entirely to you.“ ns 
10 — . ky The niece brings her bill for this one hundred and eighty 
B. en a bill in pounds, and likewiſe ſuggeſts a ſecret truſt in the mother as to the 
the anſwer to one hundred and eighty pounds. 3 
which the parol | | | . | 
declaration is The mother in her declaration owns the will, and the parol 
admitted, ſhall declaration of the daughter ; and that ſhe once had it in her 


be decreed to h ; 
3 thoughts to have made the one hundred and eighty pounds two 


'the niece, - hundred pounds; but that the niece had ſince behaved herſelf ſo, 


that ſhe was now reſolved to give her nothing. 


It was proved in the cauſe for the plaintiff, that the daughter, 
after making the will, had ſaid, ſhe had left her niece, the plaintiff, 
one hatred and eighty pounds as a legacy. But the parol decla- 
ration of the dayghter appeared only by the anſwer of the defendant 


* 


upon oath. | 
The caſe of King/man v. Kingſman (a) was chiefly inſiſted 
upon for the plaintiff. There the plaintiff thought fit to diſinherit 
his ſon in favour of a waterman who had the good fortune to be of 
his name; and then tells the waterman, if his fon ſhould behave 
himſelf reſpectfully to him, and not diſturb him in. the enjoyment 
of his eſtate, he might, if he thought fit, give him twenty or forty 
pounds a quarter: and here, though an ejectment was brought at 
common law by the heir. for the whole eſtate, and after that. a bill 
in equity, yet the waterman was by this Court decreed to pay the 
forty pounds a quarter. Ir was likewiſe held in this caſe, that if 
the ſtatute of Frauds be not inſiſted upon, the Court will compel. 
the performance of an agreement, though not in writing. | 


® [ 405 J. * PagxER, Lord Chancellor. There is nocolour for this to be 
looked upon as a legacy; becauſe not in writing within the time 
appointed by the act (5). The mother is to be eſteemed as a 
_ truſtee for the niece. It is not neceſſary, by the ſtatute of Frauds, 
for a truit, that relates to the perſonalty, to be in writing; if it 
were, it is now in writing by the anſwer. This is not ſuch a truſt 
as not to be forfeited; but then the mother ſhould have aſſigned 
ſome particular inſtance of miſbehaviour in the niece, and not in 
general only. The mother muſt pay the one hundred and eighty 
pounds, but without intereſt. As there is no proof of the parol 
declaration of the daughter but by the anſwer of the mother, the 


. Vern. 55g. | (5) Six days. | 
i | | | - anſwer 


| Faſter Term, 4. Geo. 1. In Chancery. 
anſwer muſt be taken entirely as it is, and no part of it muſt be Nas 


imprached by any other evidence, D | T- 
Memorandum. ; Caſe 205. 


IN this Term, PARKER, Chief Juſtice of the Court of King's 
Bench, was made Lord Chancellor, and Six JohN PRATT, 
Knight, ſt ſucceeded him as Chief Juſtice. 


FoRTESCUE, Baron, came down into the Court of King's 
Bench, and was ſucceeded by Six FRANCIS | PAGE, "Knight, the 
King's Serjeant. 


Nox HEV, Attorney Camel was removed from his office, and 
was ſucceeded by NICHOLAS LECHMERE, £/quire. 
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TRINITY TERM, 
| The Fourth of George the Firſt, 
= „ 


. The King's Bench. 


Sir John Pratt, Kut. Chief Fuſtice. 
Sp Lyttleton Powys, Kut. 5 

Sir Robert Eyre, Kut. T Tuftices, 

Sir John Forteſcue Aland, Kut. | 

Nicholas Lechmere, Efqg. Attorney General. 

Sir William Thompſon, Kut. Solicitor General, 


* Thornby againft Fleetwood. Caſe 206. 


UDGMENT being given for the defendant in the court of a ur rw. 
common pleas, and a writ of error brought in the court of v ſuffered by 


WU king's bench, | — 3 1410 _ 
SIN THOMAS Powys argued for the plaintiff in error to the purpoie of mak- 
following purpoſe : The great and chief, though not the only ing a marriage. 
queſtion in this caſe is, the conſtruction that is to be put upon the * 1 42 
ſtatute 1. Fac. 1. c. 4. It will be material to reflect a little 10 3 
both upon the end of this act of parliament, and the time when it within the ſta- 
was made. As to the end and deſign of it, It is plainly levelled tute 3. * I. 
againſt pepery, and to ſecure and preſerve the reformed religion. © 4- 6. | 
As to the time when it was made, Every one converſant in our te, 713: 356. 
hiſtory knows the continual ſtruggles between the popiſh and pro- S. C. Comy. 
teſtant intereſt, in the time of Queen Elizabeth. And the educa- mg agg 
tion of youth in popiſh 'ſeminaries being thought at that time a 7g” © Ai 
thing of dangerous conſequence to the proteſtant religion, it was S. C. 2. Bro, 
* provided againſt by an act of parliament in the time of Queen P. C. 203. 
Elizabeth; but that act of parliament proving inſufficient, this act . _ ] 
of parliament, upon which the preſent queſtion depends, was made L 497 
in the firſt ſeſſion of the firſt parliament of King James the Fir/t, 
It is not therefore to be ſuppoſed that this ſtatute, relating to a 
. | 2 e | matter 
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matter the parliament ſhewed ſuch an immediate concern for, 
ſhould come into the world ſtil|-born, without life and energy. 
This act of parliament conſiſts of two parts: By the firſt, the 
Roman Catholics are diſabled from acquiring anything new; by the 


fecond, they are diſabled to retain what they are already poſſeſſed 
of. The preſent queſtion depends upon the firſt of theſe. It 


will not be denied, but that the words in the act (if the ſavings, 


to the poſterity, and in caſe of conformity, were out of the way) 
are full and comprehenſive enough to prevent any eſtate veſting in 
Roman Catholics, It was reſolved in Lord De La War's Caſe (a), 
that he never was a baron; and yet the words are not ſtronger than 
theſe in this act. It muſt likewiſe be granted, that papiſts are 
diſabled from taking any manner of way, by ſtatute of 11. & 12, 
Will. 3. c. 4. and yet the words there uſed are not ſtronger than 


thoſe uſed in this. The fame words are uſed in ſtatute 31. Eli. 


* [48 ] 


c. 6. for prevention of ſimony. Now the interpretation always put 
upon this act has been, that whoever came in ſimoniacally by 
induction gained nothing. A fimoniacal contract has ever been 
eſteemed a good defence to an action brought for tithes. The 
words of the act, as to the ſaving to the heir, are, © in reſpect of 
ce himſelf only, but not his heirs or poſterity.” Hence it is argued, 
that the eſtate muſt veſt in the anceſtor, or elſe the faving to the 
poſterity will be fruſtrated. * In anſwer to this objection it is 
proper to obſerve, that this clauſe relates equally to goods, 
chattels, terms for years, cafes wherein the heir is not concerned, 
as well as to inheritances deſcendible to the heir; that therefore 


the ſame interpretation ought to be put upon tne act in both caſes, 


Now it is plainly abſurd to underſtand the act of taking the profits 


of goods, money, &c. It is a general rule, that Exceptio probat 


regulam in rebus non exceptis ; the ſaving, therefore, the right of 
the heir works more ſtrongly and totally to the excluſton of the 
anceſtor, Another rule to be obſerved in the interpretation of 
ſtatutes is, that a ſaving or an exception in a ſtatute muſt never 
be ſo interpreted as totally to deſtroy the purview. Now here the 
Counſel for the defendant are endeavouring, in favour of the heir 
(a ſecondary conſideration of the parliament), to overthrow the 
primary and principal intention of the act, v:z. the diſabling of the 


 znceſtor. But then it will be aſked, What is the uſe of the 


faving clauſe ? To this it may be anſwered, Firſt, that it was to 


| ſhew that the incapacity was only perſonal, worked no corruption 


of blood, &c. Nor is it any objection againſt th's, that in this 
reſpe& it is entirely unneceſlary ; for ſaving clauſes are often 
inſerted in acts of parſiament for the ſatisfaction of ignorant people. 
Secondly, The heir is by this means enabled to derive his title 


from the father, though never ſeiſed, as if he had actually been 


ſeiſed. The interpretations contended for by them, that inveſts 
the Roman Catholic with ſuch an intcreſt in the eſtate as will 
enable him to alien and diſpoſe of the eſtate, by recovery, &c. at 


(a) £3. Oc | 
pleaſure, 


Trinity Term, 4. Geo. 1. In B. R. 


pleaſure, but reſtrains him only from taking the profits, is ſuch a Tuersur 
one as can neither be collected from the words or deſign of the _ <2 _ 
at. * It has been before obſerved, that theſe words, « take, 
s etjoy, &c.” are extended to goods and chattels as well as inherit= 5 L409 ] 
ances ; and that this being one entire clauſe, ought to receive an | 
uniform interpretation; but this interpretation of theirs, when 
applied to chattels, is plainly abſurd. Beſides, this interpretaticn is 
plainly contrary to the words, of the act, which are univerſally 
excluſive, without any excgption or qualification whatſoever ; 
whereas, according to this interpretation, he muſt inherit, he muſt 
take, and be owner; and agfuch, alien and diſpoſe at pleaſure, by 
fine, Cc. If the -queſtion is aſked them, Who ſhall take the 
profits? they are much at a Joſs; a plain argument that their 
interpretation was never thought upon by the Jaw-makers, who 
otherwiſe would-in plain and clear terms have told us who ſhould 
take the profits, as they have, done in the following act of 3. Fac. I. . 
c. 5. The act therefore being ſilent in this caſe, they tell us, Ante, 33m. 
that according to the rules of law in other caſes, the crown ſhall 
take them. But this is to bring the act to juſt nothing; for it is Salk. 398. 
clear law, that alienation before ſeiſin will ouſt the ervwn of this 
intereſt they are ſo liberal in beſtowing tpon it ta). But then 
however we are told, that the landed intereſt of the papiſts will be 
leſſened ſhould they thus alien; which is a very odd way of putting 
people into ęſtates, in order to get them out afterwards. Our 
interpretation ſupports the intention of the act, inaſmuch as it 
- plainly. diſcourages patents from ſending their children for educa- 
tion into popiſh ſeminaries ; ſince by that they are cut off from 
| their country, and made 37 aliens and outlawed perſons. -_ - 
Their conſtruction is directly contrary to all rules of interpretation 
obſerved in acts of the fame nature; and that whether this act be 
conſidered either as an act made for the advancement of religion, 
or as an act * made for the ſuppreſſing of public miſchiefs, and # 5 
So Dt | L41011 
promoting the public good. In Hobart, 157. we are told, + 
that acts of parliament made for the advancement of religion ſhall, - 
in ſupport of that intention, be ſtretched even beyond the words. 
Now here the words are plainly with that interpretation that beſt 
ſupports the intention of the act. In rt. C. Rep. fol. 7. 
ſeveral inſtances are put of acts of parliament made for the 
advancement of religion, that have had a large and liberal 
interpretation put upon them. In Poulter*s Caſe (6b), inſtances 
are given of acts of parliament which, though criminal ones, have 
yet been extended by equity, becaufe made for ſuppreſſing of public 
miſchief, and the advancement of the public good. It cannot be 
doubted but that the act of parliament we are now upon deſerves a 
large and liberal conſtruction, upon both theſe accounts. Their 
interpretation is contrary to the rule of the civil law, which is, 
In dubio hæc legis conſtructio, quam verba oftendunt. And none 
but lawyers would ever have thought upon a different interpretation 


8 


(a) Raym. 17. 5. Mod. 101. * (5 11. Co. 324 
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Txexx2zy from that which we put upon it. It is pretended, that theit 
1 interpretation is made in favour of the heir; but yet by this means 
rden the anceſtor is enabled to alien, and ſo diſinherit the heir; which, 
if a proteſtant, he will moſt certainly do. But it will be demanded 
of us, Whereis the eſtate during the life of the perſons thus diſabled? 
Here I · anſwer, in the firſt place, that moſt certainly it ſhall not be 
in the perſon diſabled, if there is a poſſibility that it may be elſe- 
where, Maledicta expoſitio que corrumpit textum. It is a rule in 
: the interpretation of ſtatutes, that whatever is a neceflary and 
*1 gre? J unavoidable conſequence * of an act of parliament, is as much à 
part of that act as if inſerted totidem verbis in the act (a). 
There is another rule to be obſerved in interpreting acts of parlia- 
ment, viz. That where any point is plainly and directly enactedz 
ſuch an interpretation muſt be held as to render the plain deſign of 
the act practicable,notwithſtanding the rules of common law ſhould 
be hereby overthrown z for it is the proper buſineſs of acts of parlia- 

ment to make alterations in the common law. Though at the 
Fame time it muſt be acknowledged, that an act of parliament 
ought to be interpreted by the rules of common law, as far as 
is conſiſtent with the preſerving the end and defign of the act. 
In the next place I anſwer, that if the land never veſted in the 
rty himſelf, as we ſay it did not, the king cannot have it (5). 
In the third place I anſwer, it cannot go to the iſſue of the perſon 

difabled, according to that maxim of law, Non eff heres viventis. 
Therefore it muſt neceſſarily go to him in reverſion; as in caſe of 
an eftate-tail, upon failure of iſſue it reverts to the donor and his 
Hue; or in caſe of a fee - ſimple, it ſhall eſcheat to the lord and his 
heirs, of whom the land is held. But it is objected, if the land is to 
go over to him in reverſion, how can the anceſtor have it back 
again in caſe he conforms, as it is plainly provided by the act that 
he ſhall ? To this it may be ſaid, that the meaning of that clauſe 
in the act is not, that upon conformity he ſhall have back what is 
gone over and veſted in another, but that the incapacity being 
removed by his conformity, he ſhall, from the time he fo conforms; 
be capable of inheriting whatever ſhall fall to him in a courſe of 
deſcent, as if he had never been diſabled. But ſuppoſing; for the 
encouraging of conformity, that the act ſhould look backwards, 
S [ 412 ] and give him that * inheritance which would have veſted in him 
* = but for this incapacity now removed; is it ſtrange or difficult to 
conceive, that an act of parliament may do it? If an act of parlia- 
ment repealing an act of parliament be repealed, the firſt act is 
conſequently ſet up again. It appears from the taſe of the Prince 
of Wales (c), that for a ſtate of inheritance to velit and reveſt is 
not a new thing upon an act of parliament. It is ſaid (d), 
that an act of parliament can create an eſtate- tail without a dbnor ; 

and when we ſee eſtates limited for a particular purpoſe, we are 
not to meaſure the validity of ſuch limitations by the ſtrict rules 


() Hob. 293. Brb. Abr. 4 Corone, (e) 8. Co. 31. 
(s) Raym. 355 


3 
þ - 
2 
* 
94 
7 $4 
» 
> 
* "> 
* 
Le -xX 
5 
2» -$ 
bx 2 
* F} 
2 KIA 
5 > 
+ v& 
8 
1 
5x 
_— 
«5% 
Lo A 
a: 
3 Y 4 
17 - 
4 =. 
+ * 
= 2 
. 
4 y 
* 
2 
35 
* 
15 1 
8 


e ee ee 


5 2 7 „ e FECT, 
e N n . ' 1 | 
N of TI i Why En. e . CL 0 N — 9 CO a 
4 2 3 as WW als 5 + 22 * ol na i "7's * 245 9 OF? 
+: 4 + hu + ts 4 N & r n * F T BENT; * S vx 
& U - » : p += 7 ry +014 ha band 
1 * n wakes. 99; — 2 ri or Alec * ” 4p Mee. ” 
FY . downer £024 19g on” 1E 2 SY en . 
— es 


0) ce. Lit 
(5) Ce. Lit. 13. 
| 5 of 


—— 24 ite; 2 IG Ie a _ ö , —_ £ 
hong a 8 ee 7 VAR EY oY VII HH ee A FITS e . 7 „ 1 
2 *. r Fr ä 4 _ PR Dry - vi beth; > > 
. | * ee ee e F W e N » 
rn e ren d loads * r * . 
— — ER . — E ˙ ett 


Trinity Term, 4. Geo. 1. In B. R. 


ef the common law; for the parliament can control the rules of 
common law (a). It can make an eſtate of freehold to ceaſe, as if the 
arty were dead; as in caſe of a parſon who accepts a ſecond 
e contrary to the ſtatute of 21. Hen. 8. of Pluralities (5). 
And for this cauſe Lord Hobart ſays (ci, © that judges have autho- 


« rity to mould ſtatute-laws according to reaſon and beft conve- 


« nience, to the trueſt and beſt uſe; eſpecially conſidering, that 
the parliament proceeds many times according to natural equity, 
| ſecundum eguum et bonum, which is {ex legum, without reſpect to” 
legal ceremonies (d). So that where the drift and ſole intent of 
an act of parliament is moſt plainly diſcerned, as in this cafe, and 
yet that intention cannot be obſerved, were the ſame in a deed, by 
conſtruction aceording to the rules of law, we ought rather to 
preſume, that the parliament, in whoſe power it was ſo to do, 
reſolved to leap over and waive the mechanical rules of law, and ta 
make a particular law for that occaſion. Beaumond's Caſe (e) 
is put by Hobart thus: John Beaumond and his wire being ſeiſed 
in ſpecial tail, remainder to John Beaumond in fee, he alone 
levied a fine to Edward the Sixth in fee, which eſtate came to the 


Toa vat 
againſt 
FLA TWO. 


Earl of Huntington in fee; Beaumond having iſſue died; his * | 413 1 


wife entered; the Earl e Huntington confirmed the eſtate in the 
wife, habendum to her and the heirs of the body of her and her 
huſband : and it was ruled, that the confirmation wrought nothing, 
becauſe ſhe had as great an eſtate before; and alſo the iflues could 


not be made inheritable, which were before barred by their father's 


fine, and the eſtate - tail as againſt them lawfully given to another. 


And it was further reſolved, by way of admittance, that if thav 


remainder in fee had not been to Beaumond himſelf, but to a 
ftranger, the entry of the wife had reſtored that remainder to the 
ſtranger, and had left nothing in the conuſee but a mere poſſibility z 
ſo ſhe hath the tail not only for herſelf, but to the benefit of other 
eſtates growing out of the ſame root with his ; and yet during the- 
life of Beaumond, the entail had been barred, and all had been in the 
conuſee, and the wife had had nothing but a poſſibility via verſe. 
And upon this caſe Hobart obſerves, that an eſtate-tail may ceaſe 
for a time, and riſe again, and he in reverſion may enter during the 
ceſſer of the eſtate-tail. In Litileton (/) there are cafes put 
where, by the common law, both freehold and eſtates- tail ſhail be 
in abeyance, viz. in nubibus, in conſideration only of law, for a 


time, or, in other words, ſhall ceaſe for a time. If a tenant in tail 


grant © all his eſtate” to another; guoad his iſſue, this works no diſ- 
continuance ; but quoad himſelf, the reverſion is in abeyance, 
for he ſhall have none left in him againſt his own grant (g). If 
tenant in tail of lands holden of the king be attainted of felony, 
and the oops Heme office ſeizeth the ſame, the eſtate-tail is in abey- 


ance (0. If aVleſſee for life become profeſſed, there ſhall be no 
(a) 13. Co. 4. : 00 Hob. 257. and reported 9. Co. 140 · 

Cam J) Co. Lit. ſe. 646, 647. 649, 650. 
(c) Hob. 346. 0 . (2) Litt. ſect. 623. 


(4) Hob. 224 ) co. Lit. 345. a. 
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[4141 Trinity Term, 4. Geo. 1. In B. R. 


Tonnaer OCCupancy, but the leſſor may enter, for he is dead in law ; but 
upon his deraignment, the leſſee may re-enter * upon the leſſor 
to whom the land went during his profeſſion (a). If a tenant % 
tail die (his wife enſient with a ſon} without iſſue, the donor 
enter; but upon the birth of the fon, the eſtate tail is ſet up again(3), 
As in that caſe, the expectation of the birth of a ſon did nbt pre. 
vent the going of the eſtate to the donor; ſo by parity of reaſon, 
the tion of conformity in dur caſe will not hinder the eſtate 
from going over to him in reverſion. In caſe of a fee-ſimple, 
"where the uncle enters before the birth of a child, that after-born 
child is not entitled to the meſne profits. In like manner in the 
ſpiritual court, in caſe of a divorce 4 wvinculs matrimonii the 
Hulband is not anſwerable for the meſne profit of his wife's eſtate, 
But the life of Philip is objected to us; and we are told, that he in 
reverſion can never enter while there is iſſue of the tenant in tail 
alive. To this I anſwer, that the ground upon which this objection 
is founded is much too large; for according to Hobart fc); 3.x, 
346. and Sir Nicholas Carew's Caſe (d) is quoted fot it; it is not 
enough to keep out the reverſioner, that there is iſſue, unleſs this 
iſſue be heir; as in caſe of the attainder of the anceſtor. Now 
Philip, though he is iſſue, yet is not ſuch an iſſue as-can inherit; 
and therefore is no mbre an heir in tail than a man can be ſaid to be 
heir in the life-time of the father. Nay, it is not enough that 
there be ifſue, or an heir of the body; nay, and that he may poſſibly 
inherit; but he muſt be then inheritable, or elſe it will go to the 
reverſioner. Iflands be given to a man, and the heirs male of his 
body, and the man has iſſue a ga who has iſſue a ſon, here 
this ſon is both iſſue and heir, and yet is not inheritable; becauſe 
—uTr.ois ] his * title muſt be conveyed through all males; therefore the 


" FrzzTwooD. 


' reverfioner muſt have the lands (e). Where a perſon is incapaci · 
tated to take by deſcent, becauſe he is attainted, or an alien, or a 

monk, if this incapacity be taken off, By pardon, by naturalization, 
deraignment, he ſhall have the land; but yet the poſſibility that this 

' incapacity might be removed; at the time when the deſcent hap- - 

pened, cannot hinder the reverſioner from entering; fo neither 
can the poſſibility of conformity hinder the reverſioner from 

entering in out cafe, | 


Afterwards this caſe went up to the houſe of lords, and in the priut- 
ed caſe delivered by the defendant, the ſtrength of the objection ariſing 
from the life of Philip, who by the ſpecial verdict was not found to 

de without iſſue, is thus expreſſed: « Unleſs it appear that there 
“ js a good title in the leſſor of the plaintiff, the plaintiff cannot 
c recover, whether the defendants have any title or not; far the 
« plaintiff muſt always recover by the ſtrength of his own title, 
& not the weakneſs of the detendant's. It ſeems very ſtrange, aud 
* repugnant to all the rules of law, that there being an eſtate-tail 


« 


(a) 2. Roll. Abr. 8 (d) 1 
(6) Bedford's Caſe, 7. Co. 8. (e) Co. Lit. 24, 25. 
(e) RO 345, 346% + | . 


« created 


Trinity Term, 4. Geo. 1. In B. R. 


« created to the heirs males of the body of Thomas firſt Lord Tuonnny 
« Gerrard, and there being iſſue of that entail yet in being, who _ <2 

« may alſo have iſſue male, the Ducheſs of Hamilton ſhould claim Fran 
« by virtue of the remainder to the right heirs of CHARLES Lord 

« Gerrard, who ſettled the eſtate, while that eſtate-tail hath a 

« continuance z her remainder being to take place upon the death 

« of Lerd Thomas and all his iſſue male. And it ſeems ſtill more 

« difficult for her to do this under an act of parliament, which is 

« ſo far from giving anything to her, that it expreſsly preſerves the 

« right of the offender's poſterity (which is endeavoured to be 

« prevented and deſtroyed by her), and that in the very clauſe that 


« Jays the difability upon the anceſtor. * And although there be | 416 ] 


« a preſent diſability in Philip, yet it is but perſonal ; and the 
« eſtate-tail muſt continue in him, for the benefit of the iflue, 
6 which, admitting he had none, he ftill may have,” 
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TRINITY THEM 
| The Fourth of George the Firſt, - 
IN = 3 


The Court of Chancery. 


15 Thomas Lord Parker, Chancellor. 
Sir Joſeph Jekyll, Kut. Maſter of the Rolls, 


lth. 


| Willis againſt Lucas. | Caſe 207. 


S. had three ſons, A. B. C. and daughters; and being ſeiſed if a teſtator de- 

J in fee of land, part whereof was gavel-kind, deviſed it by viſe his land to 
© his will to C. his youngeſt ſon, he or his heirs paying ten Ms younger | 
pounds a-year to A. ten pounds a-year to B. ſo much a year to the _ e : 4s 
daughters, &c. for the term of his life ; and after the death of C. a-year to his 0- 


and his wife, then it was to go to the ſons and daughters of C. ther ehildren 


according as he ſhould have one or other, equally to be divided during his life, 


and after the 
| | death of the 

C. dies, living his wife ; his wife enters, as conceiving it a 3 Zou 
deviſe by implication to her for her life. The heir at law, ſup- n to che chi 


between them. 


poſing the land not at ail diſpoſed ef by the will, during the inter- dren of ſuch 


vening time between the death of C. and the death of his wife, and youngeit ſon, the 
tat it ought, therefore, in the interim, to deſcend to him, brought wife, on the 


wa 6 n 
his ejectment at common law; but the wife * oy eſtate 33 — 


by mortgage, nonſuited him. take an eſtate 


1 EY ; for life by im- 
He therefore now brought his bill to diſcover theſe incumbrances, . 


* 


and whether they were not ſatisfied. the teſtator, by 


| 7 | . - g. | 10 : 4 givingan annui- 
The wife in her anſwer inſiſts, in the firſt place, that this is a 5s n other 


deviſe to her by implication for life; and ſecondly, that though, Juden, * 


by the rigorous rules of law, this ſhould not be ſo, yet that this to exclude the 


eſtate being her chief dependance, and her father-in-law having heir at law. 
often told her before the making of his will that he would give it 5. C. 2. Peer. 
her for life, and having likewiſe after the making the will declared Wms. 472. 
that he had done fo, ſhe hopes the plaintiff ſhall not have the aid of 5. C. 2- Ea. 
a court of equity to get that from her which her father-in-law Ab. 343» 363. 
o plainly deſigned to give her, 


"229: | | Fon 


7 
: 
| 
: 

' 
: 

. 
bY 
' 
' 
: 

: 

: 


: * Pp 
rr 5 p * 
p _- 2 * r 22 —— „ ** 

: RT TEE Nee ee 


: [41 7 1 Trinity Term, 4. Geo. 1. In Chancery. 


Wrrris For THE PLAINTIFF. * The difference taken in the Year. 
— Book 1 3. Hen. 7. and 2. Cre. 75. as to eftates by implication, viz, 
that where the eſtate is deviſed after the death of the wife to the 

| heir at law, there the wife {hall take by implication ; but not where 
| the deviſe is over to a ſtranger; was inſiſted ſtrongly upon in 
3. Vern. 572. favour of the plaintiff. As alfo the rule laid down in the caſe of 
5 Gardiner v. Sheldon (a), that an eſtate ſnou'd never be raiſed by 

implication, unleſs where it was a neceſſary and unavoidable one. 


Ir was URGED in favour of the wife, that by a neceſſary 
implication, in the meaning of the law, was not to be underſtood à 
natural neceſſity that the eſtate could go no where elſe, but a 
neceſſity ariſing from the plain intention of the teſtator in his will, 
It was alio urged, that the heir at law, by having ten pounds a-year 
given him, when by law he was entitled to the whole, was evidently, 
by the intention of the teſtator, as much excluded from having the 
land deſcend to him in the mean time as if the deviſe had been to 
him after the death of C. and his wife; that if the land ſhould 
deſcend to the heir at law, it would not in him be ſubject to the 
payment of the annuities, which would be plainly contrary to the 
intention of the teſtator. It was alfo inſiſted upon, that part of 
theſe lands being in Kent muſt be taken to be in the nature of 
gavelkind, and then all the ſons and their repreſentatives make but 
one heir, in which caſe the deſcent muſt be entire: but this cannot 
be; becauſe as to a third of the land, the repreſentative of C. being | 
heir at law, and the perſon to whom the deviſe is made, it will be 
a deviſe of that by implication to the wite, according even to the 
| 5 | 418 ) rule inſiſted upon by the other fide, * Then there remains two- il 
| thirds to deſcend, which will be a deſcent neither by cuſtom, nor | 
by the common law: not by the cuſtom, for that is already broken 
in upon by the ejtate by implication raiſed by the will; not by the 
common law, for theſe two-thirds muſt go to the two ſons, or 
their repreſentatives, and the repreſentative of C. And here again 
the wife muſt have, by virtue of their own rule, an eſtate by 
implication in the third part of the two-thiras ; becauſe the deviſe 
is to the repreſentative of C. heir at law, according to this way of 
taxing it, of a third part of the two-thirds. „ 


Pax k ER, Lerd Chancellor, was of opinion, that the wife ought 
to have an eſtate for life by implication, the heir at law being 
excluded hy the annuity. | OE 
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But this being matter triable at law, he directed an iſſue accord- 
ingly, where the wife was ordered to waive her incumbrances, and 
in{:{t only on her title at law. | | 

No regard to be Parc! evidence was offered to prove the intention of the teſtator 


Ned toparol de- to give it his wife; but the chancellor refuſed to receive it, 
claratiors in a | a - : rt + 


deviſe of land. -2. Vern. 98. 337. 339. 624, 625. 
(9) 2. Eq. Abr. 197. Vaugh. 259. 2. Keb. 781. 1. Freem. 11. 
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The Court of Chancery, 
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Thomas Lord Pa ker, Lord Chancelhr. 
Sir Joſeph Jekyll, Kut. Maſter of the Rolls. 


„ 1491 
* Marks againff Marks. Caſe 208. 


HE TESTATOR by his will, bearing date on the twelfth day 1f. 4 deviſe land 
T of April 1697, deviſed land to his wife Anne for life, re- to B. tor life, 
mainder to his ſecond ſon Daniel in fee; provided and ne- with remainder 
vertheleſs, that if his third ſon Vathaniel ſhould, within three 3 
months after the death of the wife, pay the ſum of five hundred = bo : — » 
pounds to Danzel, his executors or adminiſtrators, then he deviſed C. his executors 


it to Nathaniel and his heirs. : f or adminiftra- 
3 , EFT | + tors, within 
Nathaniel died in the life-time of the wife; afterwards the wife three months 


died, and Danzel entered. 15 after the death 
; of B. that then 


The queſtion was, Whether the heir of Nathaniel ſhould be D. and his heirs 
allowed to perform the condition, by payment of the money, and ſhall have the 


ſo be let into the land ? 2 eee 


The reaſon why this, being a point purely at law, came to be f. B. Net it tis 
f ken t . f . h b ſe . ; heir of D. pay 
poken to in a court of equity, was, that by reaſon of marriage-ſet- the cool. to C. 
tlements, meſne incumbrances, &c. it became uncertain to whom within the three 
the heir of Nathaniel (admitting by law he might perform the months after the 
condition) was to make the tender: and therefore he brought his death of B. he 
bill in equity for relief and direction; which bill was filed within 3 my 
the three months limited for the performance of the condition. : 


_ ae 
This Term PaRKE ER, Lord Chancellor, aſſiſted by SIR JosE PH S C. 1. Eq. Ab. 


JEKYLL, decreed in favour of the plaintiff, 106. 
S. | Ke Prec. Ch, 


SIR JostPH JEKYLL ſpoke firſt to the following effect: 486. 
The queſtion at law to be reſolved in this Caſe, before any decree $.C.1-Stra, 129. 
can be made, is, Whether the plaintiff, as heir of Nathaniel, can 1. Atk. 394. a 
8 2 3 — : enter 37> 
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 Michaelmas T erm, 5. Geo. I. In Chancery, 


enter upon the eſtate upon payment or tender of the money? I am 
of opinion that he may; and that this is an act not perſonal to 


Nathaniel, but what may be performed by the heir. If this had 
been a condition, the law had been Ry ſo. Sois Litt. ſect. 

Feoffment upon condition, that the feoffor ſhall pay ſuch a ſum at 
ſuch a day, &c. ; feoffor dies before the day, &c. yet the heir, 


though not mentioned, may tender, &c. Nay held, /e, 336, that 


a ſecond feoffee, who has only a privity of eſtate, may do it. But 
this is not the caſe of a condition, but of an executory deviſe. In 
the caſe of a condition, the heir has a right antecedent to the per. 
formance of the condition ; and he does not gain a new eftate, but 
reveſts an old one by the performance of the condition. Cujus 
contrarium verum here; for upon performance of the condition, the 
payment of the money (to ſpeak in the language of the law), a new 
created eſtate veſts in the heir. Co. Lit. 219. 5. Lord Corx's 
words are theſe, © That a condition which is to create an eſtate is 
tc to be performed, by conſtruction of law, as near the condition 

cc as may be, and according to the intent and meaning of the con- 
dition, albeit the letter and words of the condition cannot bo 
performed.“ The caſe before us is a cafe upon a will, where 
the law has ever allowed the greateſt latitude of conſtruction in 
ſupport of the intention of the teſtator. Nobody can doubt but 
that the intention of the teſtator was to give the land to Daniel 
only in the nature of a ſecurity for five hundred pounds, and that 
Nathaniel was to have the fee-ſimple. * I am of opinion, 
Nathaniel had ſuch a future intereſt or poſſibility inthe inheritance 
as might deſcend to the heir, though it never veſted inthe anceſtor, 

Zampet's Caſe (a) is an expreſs authority, that a future intereſt in 


a term ſhall go to the executor ; and it ſeems to me to fall in with 


the reafon of that caſe, that a future intereſt in an eftate of inhe- 
Titance ſhould deſcend to the heir. Before the ſtatute de Donis, 
the donor had but a poſſibility, barrable after iſſue, at the pleaſure of 
the donee; but yet this poſhbility was deſcendible to the heir (5). 
A caſe is put (c), where the heir ſhall be in by deſcent of an eſtate, 
which could never veſt in the anceſtor during his life. Land 
given to A. and B. ſo long as they live jointly together, the 
remainder to the right heirs of him that dieth firſt; A. dies, tho 


deir of A. ſhall have the land by deſcent; and yet the remainder 


did not veſt during the life of A. for the death of A. muſt precede 
the remainder. fa the caſe of Oates v. Frith (d) it is ſaid, that 
the heir is in repreſentation in point of taking by inheritance 
eadem perſona cem anteceſſore. That the law is the ſame in caſe of 
an act executed by way of uſe is plain, from the third point in 
Sneliey's Caſe (e). And the rule there laid down is applicable here, 


lz. that the heir ſhall be in by deſcent, where the land might 
poſſibly have veſted in the anceſtor. The caſe of Spring v. Ce- 


far (f) is a Rrong caſe to prove, that in a conveyance by way of 


{-) 10. Co. 46. (4) Hob. 130. 
(e, 2. loft. 33 5. (e) 1. Co. 98. a. 


te) Ca. Lit 37% (/) 1. Roll. Abr. 420. 469. 0 
uſe 


Michaelmas Term, 5. Geo. 1. In Chancery. 
uſe the heir may pay the money, if the anceſtor died before the day. 


As to the caſe of Bret v. Rigden (a), that is not applicable to this 


caſe. For there was no complete deviſe; becauſe the anceſtor to 
whom the deviſe was made dying in the life-time of the deviſor, 
there was no deviſee at the time when the will was to takeꝰ effect: 


MMA 
gam 
Man xs. 


but here there * is a complete deviſe, and of ſuch an intereſt or poſ * [ 422 1 


ſibility as might have veſted in the anceſtor. But it is objected, that 
the heir has his election whether he will pay the money or not. 
True; but as this election is in favour of the heir, it t not to 
de turned to his prejudice. The four reaſons given by Lord Coke, 
in his Commentary upon Littleton (6), are all applicable to the caſe 
in queſtion 3 I am therefore of opinion, that the heir may pay the 
money, and ſhall take the land as an executory deviſe, and by wa 
of deſcent. And though before the caſe of Lloyd v. Carew (c 
it ſeems to have obtained for law, that no executory deviſe of a fee 
upon a fee ſhould be allowed of, unleſs upon a contingency ta 
happen during the life of one or more perſons in being at the time 
of the ſettlement; and conſequently the limitation to Nathaniel 
would have been void, becauſe dependant upon a contingency to 
happen within three months after the death of the wife; yet ſince 
that caſe, which went through the houſe of lords, and is reported 
Shawer”s Caſes in Parliament, 137. the law is now ſettled, that in 
caſe of a contingency that cannot in the nature of it precede the 
death of a perſon, a reaſonable time may be allowed ſubſequent to 
the deceaſe of that perſon for performance of the condition; and a 
fee limited thereupon is good. In that caſe, a year was held no 

unreaſonable timez a fortiori not three months, which 1s the 
preſent caſe. The plaintiff has good equity to be directed and 
indemnified in the payment. | | 


PaRK ER, Lerd Chancellor, I am of the ſame opinion with the 
MASTER OF THE ROLLS; and in what view ſoever I conſider the 
preſent queſtion am the more confirmed init. Though the words 
of the will are only, that Nathaniel ſhould pay,” and not 
Nathaniel and his heirs, yet this is only a plain miſtake in the 
will, which is a conveyance that the law ſuppoſes to be made when 
a man * is znops conſilii, and therefore allows great favour to be 
uſed in its conſtruction. The plain intention of the teſtator was 
to provide for his children; to the one he intended to give five 
hundred pounds, to the other the land. At common law, if A. 


Ante, 43 q 


*f 423 ] 


had made a feoffment to B. for life, remainder to C. in fee, upon 


condition, that if B. ſhould pay ſo much money to C. that then A. 
ſhould have the land; A. has a right to take advantage of the per- 
formance of the condition, which right veſts in 4. the anceſtor, 
and is in its own nature deſcendible to the heir, but not aſſignable. 
If Maris the teſtator had made a feoffment to Daniel upon 
condition, that if the teſtator ſhould pay ſo much money to Daniel, 
tien Nathaniel ſhould have fee; this is a condition, the right of 


(% Plowd. 34% te) 1. Tg. Abr. 260, Prec. Ch. 206. 
(5) Litt, ſect. 334. | : Show. P. C. 137, 
Z 4 performing 
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performing which deſcends to the heir of the teſtator, and the heit 
would be at liberty to take advantage of it; for the limitation of 
the fee over to Nathaniel would be void, by a particular maxim of 
the common law, which will not allow a fee to be limited upon 3 
fee (a); or by that other maxim, which excludes a ſtranger from 
taking advantage of a condition. Since the ſtatute of Wills (5) 
and ſtatute of Uſes (c executory deviſes and ſpringing uſes have 
been allowed of. Theſe were firſt allowed of with reſpect to the 
- teſtator or party himſelf; afterwards it came to be allowed of to 
other perſons. And therefore at this day, in deviſes and limitations 
of uſes, an eſtate may be limited over to a third perſon, upon the 
defeaſance of a former eſtate in fee, if the condition be not too 
remote- in point of time. And though there have been words 
found out to fave, in appearance, the maxims of the common law; 
yet in effect and in truth, the very benefit and advantage of the 
condition is paſſed over to a third perſon, notwithſtanding the 
maxim of law, that a ſtranger cannot take advantage of a condition, 


0 [ 424 ] * In this will the cafe is nothing but this : The teſtator gives the 


land to Daniel, redeemable upon the payment of five hundred 
pounds; and he gives the equity of redemption to Nathaniel : 


_ Nathamedl, therefore, feems to me to have an equity of redemption 


that remains open to himin a court of equity as well aiter the time 
limited as before. Indeed, there might have been a difference 
between this. caſe and the caſe of a common mortgage (where, 
though when the day is paſt, and fo the legal eſtate is abſolutely 
veſted in the mortgagee, yet in equity a right to redeem remains) 
had Nathaniel been here to come for relief againſt the heir at law: 
but this is not the caſe ; for he comes for relief againſt a third 
perſon, who had the eſtate veſted in him for no other purpoſe but 
to make the eſtate redeemable. The queſtion that remains is, 
Whether this advantage be not loft by the death of Nathaniel 
before the day? which imports theſe two objections : FirsT, 
That the payment of this five hundred pounds is perſonal to 
Nathaniel; and therefore not to be performed by anybody elſe. 
SECONDLY, That the contingency ſhould have happened in the 
life-time of the anceſtor ; for the heir is not to take by purchaſe, 
but by deſcent. | : | 


As to the firſt point; I am of opinion, that this is an act not 
perſonal to Nathaniel. Payment of a ſmall trifling ſum may be 
conſidered rather as a ceremony than a valuable conſideration 
and this I take to be the ground upon which the two Judges went, 
who, in the caſe of Spring v. Ceſar (d), held the payment of the 
ten ſhillings to be a perſonal act; for when the ſum comes to be 
conſiderable, as here it is five hundred pounds, the payment of it 


is never eſteemed a perſonal act: and this appears throughout 


Las J Engiefiels's Cafe (e). * The ſection of Littleton CF) ſo often 


(a) But ſee Carpenter v. Smith, Pol- (e) 27. Hen, 8. c. 10. | | 
iexf. 78. and 2. Fontblanque s Treatiſe of (4) 1. Jones, 389. Winch. 103. 116. 
Equity, 46. „ © + 2 n 

(9) 32. Hen, 8. c. . and 34. Jen. 2. (e) 7. Co. hy 
4 8. N | (f) Unt ſect. 334. 


quoted 
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quoted is an expreſs authority that this is not a perſonal act. 
So that I am of opinion, that if the heir pays, the anceſtor does, to 
all intents and purpoſes of this will, pay in him who is his repreſen- 


tative. 
As to the ſecond point, that the heir muſt take by deſcent, and 
not by purchaſe; I am of opinion, that he does take by deſcent, or 
in nature of deſcent. In Mood's Caſe, quoted 1. Rep. 99. a. it is 
held, that the heir ſhall be adjudged to take in courſe and nature of 
a deſcent, where neither right, title, nor action, but only a uſe or 

Ability deſcended, that might, upon the performance of the 


Manxe 
gain 
Mak. 


es dition, have veſted in the anceftor, and then the heir would 


have claimed by deſctat. And it is laid down as a rule in Shelley's 
Caſe, that where the heir takes anything that might have veſted in 
the anceſtor, there, although it firſt veſted in the heir, and never' 
in the anceſtor, yet the heir-ſhall be eſteemed in by deſcent. Here 
is a right to rhe performance of this condition veſted in the 
anceſtor, a right by which the eſtate might poſſibly have veſted in 
the anceſtor, a right that might have been releaſed by the anceſtor, 
but not being releaſed deſcends to the heir; and therefore the heir 
may be properly ſaid to be in by deſcent, fince the right to perform 
the condition, of which the veſting of the land is but a conſe- 
quence, does deſcend to him. The caſe of the feoffment in the 
ſection of Litileton is parallel in all reſpects to the preſent caſe ; 
parallel as to the condition, as to the performance, as to the effect 
of the performance, and differs only as to the perſon who is to 
take advantage of the performance of it. And this is ſupplied by 
the ſtatute of Wills, which gives the third perſon as good a title to 
taxe advantage of it as the feoffor had by the common law. 


* Wilſon againft Fielding. 
PHE 'TESTATOR mortgaged his land for ſuch a ſum of money, 
and gave a bond for the performance of covenants compriſed 
in the mortgage-deed, and died indebted to ſeveral perſons by 
ſimple contract. The mortgagee got a judgment upon this bond; 
and the executor paid a great part of this judgment out of the 
perſonal ſtate, by which means the aſlets proved intuincient to 
diſcharge the debts by ſimple contract. | 
A bill was therefore brought by the creditors againſt the heir, 
to oblige him to refund, out of what he had been caſed in reſpect to 
the land deſcended to him, by the di“ harge of a great part of the 
moitgage- debt out of tie perſonal ettate, às for as was necefliry 
tor the diſeharge of debts. And it was decrecd accordingly that 
he ſnould refund. ; | 


*[ 426] 
Caſe 209. 


If a perſon, be- 
ing indebted by 
mP.c contract, 
mortgage his 
Ind, and give a 
bond for per- 
forming the co- 
venants in the 
mortgage deed, 
and die, and, on 
judgment ob- 
ta. ned, the exe- 
cu tor pays tie 
bond, a court of 
equity, if there 
are not other- 
wiſe fſutticient 


aſſets, will odlige the heir to refund the ſum fo paid for the hencfit of all the creditors,. w. thout diitinc- 
don, in proportion to their re ſoc Ct debts; and theretors a ſimple- contract cr.ditor, who lies clLtained 


a judgment ſub f. gurt to the teitater's death, cetmot, in equity, claim a preſcrence 
ky CE 


creditors, with relpett do tte lum ſo refunded.— 5 C. 1. Lg. Abr. 143. S. C. 
2. Vern, 200. 281. | 
One 


to the 1clt cf the 


en. 764. 
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Wirten One of the creditors by ſimple contract had, after the death of 
aganſs the teſtator, by ſuit at law againſt the executor, turned his ſumple 


PELDINS: contract debt into a judgment debt. 
And THE QUESTION was, Whether the money ſo decreed to 
be refunded, and which was called equitable. aſſets, becauſe it 
could not have been aſſets at all without the aſſiſtance of a court 
of equity, ſhould be decreed to be refunded for the benefit of all the 
creditors equally ; or for the advantage, in the firſt place, of him 
that had turned his debt into a judgment debt? The executor 
and the reſt of the creditors had offered this judgment creditor to 
de paid in equal proportion with the reſt ; but he refuſed, inſiſting 
upon his judgment. | | 


IT was INSISTED, in behalf of the ref? of the creditors, that debts 
by ſimple contract are in juſtice and conſcience as much debts as 
_ debts by bond or judgment: that therefore, according to the rule 
* [ 427] of equity, *® that he who will have equity muſt do equity,” if a 
a judgment creditor ſtand in need of the aſſiſtance of a court of 
equity to make that aſſets which at law would not be aſſets, a 
court of equity will never give him this afliftance, unleſs he will 
conſent to come in equally. with the reſt of the creditors, who in 
conſcience and equity have as juſt a demand as himſelf. Thus, if 
a man by will fubject his land to the payment of debts, the court 
of chancery always decrees, that all the creditors, without diſtin- 
guiſhing what the nature of the debts are, whether {imple contract, 
bond, or judgment debts, ſhall! be paid in equal proportion, out of 
the land thus ſubjected by will to the payment of debts. _ 


IT was URGED by the Counſel on the other ſide, that nothing 
was more common than bills brought for the diſcovery of aſſets; 
that if it ſhould happen in this cafe, that bonds taken in truſt for 
the teſtator ſhould be diſcovered, it was never yet heard of, that a 
creditor ſhould be told in this court, I hefe bonds are aſſets in 
equity, and you ſhall not have the aſſiſtance of this court to make 
them aſſets in law, unleſs you will quit the advantage the law gives 
vou, waive the ſuperiority of your debt, and be content to ſtand 
upon a level with the reſt of the creditors.” | 


PARKER, Lord Chancellor. The doctrine that ſeems to be 
laid down by the Counſel for the creditors, that there is this 
ſtanding difference between aſſets in law and afJets in equity, that 
though the former {hall go according to the courſe of adminiſtta- 
tion preſcribed by the law, yet the latter ſhall, without any regard 
to this, go among the creditors equally, however different the 
nature of their debts are, is a doctrine without any reaſon or 
foundation; and would citabliſh a rule in equity directly contrary 

| tothe known rules of law, as to the order in which debts are to be 
„ 428] paid (a). * Indeed, as to the caſe put of land deviſed by the | 
te ſtator to be ſeld for the payment of debts, it is fo 3 and this court 


(a) Contra 2. Vern. 62, 


does 
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Micbaelmas Term, 5. Geo. 1. In Chancery. 
does always decree the profits ariſing from the ſale equally among 


all the creditors; but then this land may be conſidered as a gift of. 


the teſtator among all his creditors ; and as the teſtator, the donor, 


has not thought fit to make any diſtinction between his creditors, 


ſo this court, which is in nature of a truſtee for the teſtator, will 
make none neither. But, generally ſpeaking, there isno difference 
between 2 in law and aſſets in equity; but both muſt be diſtri- 
buted by the executor in a courſe of adminiſtration. Had there- 
fore this judgment creditor been in poſſeſſion of his judgment 
at the time of the death of the teſtator, I would not have taken the 
benefit of his judgment from him, but would have decreed the re- 
funding for his benefit in the firſt place. But this is not the caſe; 
this judgment is obtained againſt the executor, and whether vo- 
luntarily does not appear, and it will be impoſſible for me to diſ- 
tinguiſh ; it is enough that it may be voluntarily confeſſed by the 
executor, who has it by this means in his power to give a prefer- 
ence to a ſimple contract creditor, at any time, before a bond 
creditor, and ſo in reality overturn the courſe of adminiſtration. 


And though this at law may be done, ſo that had payment been 


made to this judgment creditor, there had been no remedy; yet a 
court of equity {hall never be afliſting to the enabling of an execu- 
tor to the doing of it. a” : | 


The money was therefore DECREED to be refunded for the equa] 
benefit of all the creditors, | | 
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HILARY TERM, 


The F ifch of George the Firſt, 


I N 


The King's Bench. 


Sir John Pratt, Knt. Chief Juſtice. 


Sir Lyttleton Powys, Kut. 
Sir Robert Eyre, Kut. Fuſtices. 
Sir John Forteſcue Aland, Kut. 


Nicholas Lechmere, Esa. Attorney General. 


Sir William Thompſon, Kut. Solicitor General. 


*The King againſt Leonard. 


*[ 429] 
Caſe 210, 


mitted for high treaſon or felony expreſſed in the warrant mitted by rule of 


T's HABEAS.CORPUS ACT directs, that if a perſon com- Perſons com- 


of his commitment, ſhall make his prayer and petition in 
open court, the firſt week of the Term or day of the ſeſſions, to be 
brought to his trial, and ſhall not be indicted in the next Term or 
ſeſſions after ſuch commitment, he ſhall be bailed, &c. 


Now it was doubted, Whether perſons committed by rule of 142. 
Court are intitled to the benefit of this act? , 


And it was reſolved by two Judges, viz. EYRE and ForTEs- 
CUE (abſente Pow s, diſſentiente PRATT, Chief Fuftice), that 
none are entitled to make their prayer but ſuch as are committed 
by a warrant of a ju/tice of peace or ſecretary of flate, and not thoſe 

committed by rule of court ; for that is not, in the meaning of the 


act of parliament, a commitment by warrant (a). 


(a) The defendant was committed in 
Trinity Vacation by a warrant from the 
ſecretary of ſtate for high treaſon, and lay 
in priſon until the laſt day of Michaelmas 
Term, when he was brought into the 


court of king's bench, charged with an 


indictme nt, and re- committed by rule of 
court. During the firſt week of Hilary 
Term, he applied to enter his prayer 
upon the Habeas Corpus Act: but it was 
refuſed, 8. C. 1, Stra. 142. 


EASTER 


court cannot Pe- 
tition under the 
Habeas Corpus 
Act to be bailed. 


S. C. 1. Stra. 
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EASTER TERM, 
The Fifth of George the Firſt, 
= MM 


The King's Bench, 


Sir John Pratt, Kut. Chief Juſtice. 

Sir Lyttleton Powys, Kut. 

Sir Robert Eyre, Kut. Juſtices. 
Sir John Forteſcue Aland, Kut. | 


Nicholas Lechmere, E/q. Attorney General. 
Sir William Thompſon, Kit. Solicitor General. 


_—_ *[ 430] 


* The King againſt The Pariſh of Burcleer. Caſe 211, 
B. THE STATUTE of q. & 10, Vill. z. c. 11. it is enacted, A copyhold e- 


« That no perſon coming into a pariſh by certificate ſhall ſtate of 20s. per 


have a legal ſettlement in the pariſh, unleſs he ſhalt bong cm enjoyed 
by a certificates. 


E fide take a leaſe of a tenement of ten pounds a-year, or ſhall be „ in = 3 
& legally placed in, or execute ſome annual office in ſuch pariſh.” his wife, — 
It was in this caſe debated, Whether a certificate- man who en- 3 ns wy 

joyed a copyhold of twenty ſhillings a-year value in right of his ment, notwith- 

wife, during her life, which laſted five years after the deſcent of the ſtanding g. & 

copyhold upon her (a), did thereby gain a ſettlement, the ſtatute 3 * 


8. C. 1. Stra. 163. S. C. Sext. & Rem, 88, S. C. Shaw. P. L. 224 


(a) It is ſaid, that this eſtate did not and not a purchaſe within the 9. Geo. 1. 
agcend to the wife of the certiſicate- man, c. 7. ſ. 7. which enacts, that no perſon 
but was ſurrendered to her by her father, ſhall gain a ſettlement by virtue of the 
Bott's P. L. 2 vol. 685. notis j but even purchaſe of any eſtate, unleſs the confi- 
m this caſe, if made in confideration of deration amount is thirty pounds bong 
natural affection, it is a voluntary ſettle= fide paid, &c. See Bott's P. L. 2 vol. 
der, Rex v. Marwood, Burr. S. C. 623. N 
36. Rex », Ingleton, Burr. S. C. 560. z 
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Faſter Term, 5. Geo. 1. In B. R. 


Tas Kins being expreſs, that a certificate-man ſhall not gain a ſettlement 


agar unleſs by two ways, of which this is none. 
Tar PARIS 9 8 
or BuxcLzzz. TRE CouRT reſolved, that this is a ſettlement. For by the 


preamble of this act it is plain, that the meaning of it was to hin- 

der and debar eertificate- men from gaining ſettlements by ſome ad 

purſuant and conſequential of the certificate; as that the certifi. 

[437 cate * ſhould not amount to a notice in writing, and fo fall within 

43 the ſtatute of 1. Fac. 2. c. 17, &c, This conſtruction was 

parallel to that which had been made upon the ſtatute. of 13. & 14. 

Car. 2. c. 12. which enacts, © That any poor perſon coming to 

& ſettle on a tenement under ten pounds, is removable by to 

« juſtices within forty days after his coming 3"? and yet it is 

reſolved, that a perſon coming to reſide upon his own eftate, 

though under ten pounds, is not within the ſtatute, nor removahle 

within the forty days; for that neither this, nor any other act of 

parliament, deſigned to debar a man from coming to look after and 

improve his own eſtate; and whenever a perſon comes to his own 
eſtate, that ſuch a perſon is unremovable, 1. e. ſettled (a). 


( a) The law of this cafe is confirmed, Wooburn, Burr, S. C. 785. ; and ſce 
Rex v. Stansfield, Burr. S. C. 205. Rex Mr. Conſt's edition of Bott's Poor Laws, 


. Cold Aſhton, Burr. S. C. 444; Rex vol. 2. page 68 1 to 697. where all the 
F. Shenſton, Eurr. $. C. 468. ; Rex vᷣ. Caſes on this ſubject are collected. 


Caſe 212. . Atkin againſt Berwick. 
Parkreptcy. A AND B. lived in two very remote parts of the kingdom, and 
Whether gecds 4 Ke had dealings one with another in the way of trade. A. ſent 
delivered ante- up to B. a quantity of goods. B. apprehenſive that he ſhould 
Sete = con become a bankrupt, and not thinking it reaſonable that theſe 


of bank! uj.tcv . k 
tur a:cerres goods ſhould go to the payment of other creditors, delivered a 


— 


tubſequent, quantity of goods, being the greateſt part of them the very indivi- 
were bound by dual goods that he had before received of A. into the hands of C. 
the kankrupteꝝ. for the uſe of J. B. ſubſequent to the delivery, and precedent to 
3 Fort. 353. the acceptance of them by A. became a bankrupt. : 
n. .. | | ENF 
2 The queſtion was, Whether theſe goods were not fo abſolutely” 
veſted in A. and become his property, by the delivery of them to 
C. for his uſe, as not to be ſubject to the diſpoſal of the commil. 


ſioners. of bankruptcy: 


And upon this appearing by evidence at the trial to be the caſe, 
it was itzted, by the direction of PARKER, Chief Fuftice, who tried 
the cauſe, for the opinion of the Court: 


Who all delivered their opinion ſeriatim this Term, That the 
property of the goods was ſo veſted in A. by the delivery of 0 
| | | Foie goods 


Eaſter Term, 5. Geo. 1. In B. R. 


s to C. for the uſe of A. that they were not ſubject to the diſ- ATziN 


ood | 
poſal of the commiſſioners of bankruptcy (a). 3 


PRATT, Chief Fu/tice, grounded himſelf pretty much upon the 
authority of the caſe of Butier v. Baker (b). 


FokTESCUF, Juſtice, mentioned the argument of Mr. Fuſtice 


Pentris, in the cafe of Thompſon v. Leach (e) (upon the & reaſons # [ 433 ] 
of which the judgment in the houſe of lords was given) as a ſtore- 2 


houſe of law proper to this head (4). 


Caſes quoted in the argument were, 2. Cro. 680. 687. 
1, Bulſtrode, 68. 3. Cro. 20. b. Rolle's Abr. 32. pl. 13. Yel- 


verton, 164. Cro. Far. 657. 
2. Leon. fel. 30. Clerk's Caſe. 


Judgment for the defendant. 


(a) Lord Mansfield, in the cafe of 
Harman v. Fiſher, apptoves of the de- 
termination in this caſe 3 but fays, the 
true reaſon of it was, that B. refuſed to 
accept of the goods which A. had ſent, 
and returned them to C. on A. 's account, 
Cowp.. 117.; for it was a renunciation 
of the contract by all the parties con- 
; cerned ; and a contract may be reſcinded 
by the vendor and vendee before the 
rights of other perſons are concerned, 
Smith v. Field, 5. Term Rep. 404.3 
and therefore if an agent buy goods, and 
delwer them to the vendee's packer, 
after the vendee has written him a letter 
to countermand the purchaſe but betore 
ſuch letter is received, thcfe goods ſhall 
reveſt in the vendor, ſo far as to prevent 
their being attached in the packer's 
hands by the creditors of the vendee, 
Salte v. Field, 5. Term Rep. 2 11. But 
if, in ſuch caſe, the vendor attaches the 
goods in the hands of the packer, as the 
property of the yendee, he thereby ele ct 


Dyer, 49. 2. Kolle's Rep. 39. 


not to reſcind the contract, and cannot, 
on the vendee's becoming bankrupt; 


recover them from the packer in an 


action of trover, Smith v. Field, 5. Term 
Rep. 402. So a delivery of goods to a 
bona fide creditot. where it is not a volun- 
tary act on the part of a trader, is valid, 
Yates v. Groves, 1. F. Vez. Rep. 280. 
Thompſon v. Freeman, 1. Term Rep. 
135. But the delivery of a trader's pro- 
perty by deed is an act of bankruptcy, 
I. Burr. 467. 2. Burr. 827. 1. Bro. 


629. : 
() 3. Co. 28. 


(e) Carth. 211. 250, 435. Comb. 


438.468. Comy. 45. 1. Eq. Abr 278. 
Holt, 357. 623. 665. 3. Lev. 284. 
3. Mod. 296. 301. 12. Mod. 173. 


1. Ld. Ray. 313. 2. Salk. 427. 565. 


618. 675. 3. Salk. 300. 1. Show. 296, 
Show. P. C. 150. 2. Vent. 198. 
(4) See 1 Stra, 167. . 


A a EAST ER 


C. C. 199. Dougl. 86. Cowp. 117. 
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EASTER TERM, 
The Fifth of Geotge the Firſt, 
oo 2 
The Court of Chancery. 


Thomas Lora Parker, Lord Chancellor. 
Sir Joſeph Jekyll, Kut. Maſter of the Rolls, 


| Anonymous, THE: Caſe 213. 
DEFENDANT refuſed to anſwer, and ſtood out all con- Motion to have 
tempts, until an order was made for a ſequeſtration, _ aui. taken pro 


Ir was PRAYED, by the plaintiff”s Counſel, that the bill might 
be taken pro confeſſo. | 

THE COUNSEL on the other fide objected, that this could not be 
done; becauſe the ſequeſtration was neither under ſeal, nor exe- 
cuted; and alſo becauſe the plaintiff did not produce the original 


itſelf, but only a copy of it, | | 
| ParKER, Lord Chancellor. The laſt objection is certainly a 


| one. But as for the other, there ſeems to me to be no reaſon 
for it ; for the putting the ſeal to the ſequeſtration, and actually 
executing it, ſeems to be then only neceſſary, when the plaintiff is 
not ripe for a decree upon his own bill, but wants ſome diſcovery 
from thedefendant's anſwer upon which the decree may be founded : 
and therefore the actual executing of a * ſequeſtration, to extort # [ 432 ] 
an anſwer of which the plaintiff has no occaſion, ſeems tome very 432 4 


unnec eſſar Yo 


Butler againſt Duncomb. Caſe 214. 


AND is by marriage-articles ſettled upon huſband and wife, Land fettled up- 


for term of their lives, and after the death of the longeſt liver on huſband and 
| wife for their 


of them, then to truſtees for the term of five hundred years ; ad 
longeſt liver of them, then to truſtees ſor a term of years, which term was in truſt for raids, after the 
commencement of a term, a portion of 3oool. payable at twenty-one, or marriage; huſband dics, 
leaving iſſue a daughter, who marries, living the mother. Decreed, that the porticn ſhould not be 
raiſed by ſale or mortgage of the term, living the mother, by reaſon of thoſe words ec ajter the com- 
© mencement, c. —8. C. 1. Eq. Abr. 339. 8. C. 2. Vern. 760. S. C. 1. Peer. Wms. 448. 
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riage-ſettlements, it is not only to be conſi 


Faſter Term, 5j. Geo. 1. In Chancery, 


which term is declared to be in truſt for the raifing, after the com. 
mencement ef the term, a portion of three thouſand pounds for 
daughters, pavable at the age of twenty-one, or marriage, which 
ſhould firit happen; remainder to iſſue in tail- male, &c. ; huſband 

g iftve a daughter, and no ſon ; the daughter married 
during the life of che mother. 


The daughter and her huſband bring their bill to have the por- 
tion raiſed immediately by ſale or mortgage of the term, during the 
life of the mother. 5 


It was inſiſted upon, that caſes had very frequently happened in 
this court where, in favour of provifon for children, terms had 
deen fold in the life of the parents, by the decree of this court . 
which ſcems the more reaſonable here, becauſe it is made expreſsly 
payable at the age of twenty-one vr day of marriage; which ſhould 
firit happen; which words ſeem to be uſeleſs, as the caſe has now 
falleti out, the daughter marrving before the death of the mother, 
unleſs the portion might be raiſed by ſale or mortgage of the ſuture 
term. | | | | | | 


*PARKER, Lord Chancellor, decreed, upon great deliberation of 
the caſe, that the daughter, when married, had a preſent right or 
intereſt veſted in her that ſhould deſcend to her executors or ad- 
miniitrators z but that it was a right to a portion to be raiſed after 
the Commencement of a term that could not take place until after 


the dcath of the mother. 


The reaſons of his reſolution were, that he did not much approve 
of felling of future terms, during the life of both or either of the 
parents; and was it res integra { a), he ſhould with great difficulty 
admit of it. He looked upon the care taken in many ſettlements 
of late to prevent this as ſo many profeſtations againſt the reaſon- 
ableneſs of this ſort of decrees. As for the cafes of this nature, 
he ſaid, there were ſeveral upon which, if he had time, he could 
taiſe obſervations pertinent to the preſent queſtion (5) : but he 


would only ſay this in general, that there was not one of them that 


came up to this prefent caſe, which is to have a portion raiſed 
before the commencement of a term, when the ſettlement is expreſs 


that it is to be raiſed after the commencement of the term. In mar- 
dered what is to be 


wiſhed, but what the eſtate will bear. That the words © to be 
« raiſed after the commencement of the term“ did import as 
ſtrongly the negative that it was not to be raiſed before, as the 
raifing three thouſand pounds imports that no more ſhall be raiſed, 


(a) See Gerrard wv. Gerrard, 2. Vern, 484 Heblethwaite v. Cartwright 
453. Greaves v. Maddiſon, T. Jones, C. T. T. 31. Stanley v. Stanley, 1. 
201. 3 and Wingrave v. Palgrave, 1. Atk. 349. Hall v. Carter, 2. Atk. 354. 
Peer. Wms. 401. 5 Stevens v. Dethie, 3. Atk. 39. Lyons. 

(„ Sardbys v. Sandbys, 1. Peer. Wms. Chandois, 3. Atk. 416. Church v. Har- 
207. Rear; v. Newland, 2. Peer. Wms. vey, Amb. 335. Smith v. Evans, Amb, 
93. Ravenhil v. Danſey, 2. Peer. Wms. 633. Conway v. Conway, 3. Brown £ 


473. Prome v. Berkley, a. Peer. Vimo C. C. 267. <> "RRM 
b According 


Eaſter Term, 5. Geo. 1. In Chancery. 


According to this conſtruction, all the words of the ſettlement are Porter 
fatisfied : even the words “ payable at the age of twenty one or _ 484% 
« day of marriage, &c.” are not uſcleis, even as this caſe has DRESS. 
happened ; for they ſerve to give the daughter a preſent right and 

intereſt (which i is delcendible) to a portion, to be raiſed indeed 


hereafter. * As to tne time of rhe commencement of the term; * [ 435 ] | 


that is ſo plainly fixed to the death of the moiety, as that it will 
ad;mit of no procf, for want of a clearer medium to prove it by. 
And tnough a term may poſſibly, in ſome particular caſcs, begin in 

equity before it does in law, yet certainly it cannot here, where 
the mother is entitled to the perception of the profits, until the 
commencement of the term. 


But THE CHANCELLOR would not give the dend colts, 
| becaule the matter was tomewhar  duudtful 14 Js 


(a) It appears from the Regiſter's pounds. which was a moiety of the por- 
book, rh. t 2:terwWaids, on the wife and the t an, by mortgag n the reverſ. onary term 
truſtees conſenting in court, the huſouand to N his gecaſicns in trade, S. C. 
was afjowyG do rait ftitern hundred 1. ! deer. W.ns. 488. nete. 
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TRINITY TERM, 


The Fifth of George the Firſt, 
4 
The Court of Chancery. 


Thomas Lord Parker, Lord Chancellor. 
Li Joſeph Jekyll, Kut. Maſter of the Rolls. 


T ED. * [ 436 ] 

--__ -. # Trevor g Trevor. _ Caſe 215. 
MIR JOHN TREVOR did by marriage articles oblige him tuſt. 

| 8 ſelf, within two years after his marriage, to ſettle ſuch and Marriage ſeitle 
ſuch lands to the uſe of himſelf for life, then to the uſe of his ment. | 

wife for life, and then to the uſe of the heirs males of that mar- 8. C. 1. Eg. Abr. 

riage, and the heirs males of ſuch heirs males. It was alſo cove- 387. 

nanted by the articles, that he ſhould ſtand ſeiſed of theſe lands, to S. C. 9. Mod. 

the uſes aforeſaid, and ſuch other uſes as ſhould be declared by the 5 PER 

truſtees therein named, until ſuch ſettlement ſhould be made. Sir Wang. 622. 

John Trevor had iſſue ſeveral ſons by that marriage. He levies a S. C. 2. Eq.Abr. 

fine of theſe lands, but does not declare to what uſes the fine ſhould 475. 505. 

be levied ; but ſeveral years after, he by deed declares the uſes of . ©- 2. Bro. 

the aforeſaid fine in favour of his ſecond ſon, and dies, without 3 

ever making any ſettlement purſuant to the articles, and left a 

very conſiderable eſtate to deſcend upon the eldeſt ſon, not men- 

tioned in the articles. | | 


A bill is brought by the eldeſt fon to have the fine ſet aſide, . . ] 
and the lands compriſed in the articles, conveyed as therein men- U 437 
tioned, : | 0 . 
IT was INSISTED in favour of the defendant, the ſecond ſon, 
FIRST, That in caſe a ſettlement had been literally made ac- 
cording to the articles, then by operation of law, according to 
| Shelley's Caſe, an eſtate-tail would have been veſted in Sir John 


Trever; and conſequently he would have been able to have done 
| What he has now done, vi. levied a fine and barred the iſſue. 
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TIA EVO. 


14331 


Pond fraud u- 
lently obtained 


S. C. 2. Eq Abr. 
219. | 


Trinity Term, 5. Geo, 1. In Chancery. 


SECONDLY, It was urged, that the covenant to ſtand ſeiſed, &c. 
was in law a conveyance executed, and did actually veſt an 
eſtate · tail in Sir Jobn Trevor; and conſequent]y the ane was well 
levied. | „ | „5 

TRIX DIL V, It was urged, that if in reſpect to thoſe lands agreed 
by the articles to be ſettled, the eldeſt fon had any injuſtice done 
him, ſo as to entitle him to relief in a court of equity, his father 


had made him an abundant ſatisfaction or compenſation for. it, by 


permitting an eſtate not affected by the articles, and of greater 
value, to deſcend upon him, when he might have given it from 
him. 3 . . 

Pax KER, Lord Obanceilor, decreed in favour of the eldeſt 
ſon (a): He ſaid, thut this caſe was in effect no more than what 
was very common in chancery, to decree ſuch a conveyaiice, as 
was, though not according to tae words of the articles, yet ac- 
cording to the intention of them, by taking care that the huſband 
ſhould be made only tenant for life, and io not have it in his power 
to defeat the intention of the ſettlement. That the articles were 
but minutes of the ſettlement; and therefore not neceſſary to be 
verbally purſued. That what the Court, if applied to, would have 


decreed, they would fo far contider performed, as to ſet aſidè the ſine. 


* As to THE SECOND POINT, he looked upon the Ccoverant to 
ſtand ſciſed, as What was deſigned to ſupply any defect in the con- 
veyance, and not as an execution of the articles. e 

As to THE THIRD POINT; there might have been ſomething 
more to have been ſaid for it, if the articles had been to ſettle 
land generaily, and not ſuch and ſuch lands in particular, naming 
Wer. 


— 


This decree was affirmed in the houſe of lords (5). 


() See Jones v. Laughton, 1. Eg. (4) See 9. Mod. 161. and 2. Proun's 
% Part Cafes, na, IGG 
x. Eq. Cafes Abr. 4:3. - Cuſack v. | , 

Cufack, 1 Brown P. C. 470. Weſt v. 
Fr. fl. y, 2 Peer Wms. 349. 


Hancock agoinſt Hancock. 
HN OC had iſſoe two ſons; the one married a daughter of 


Dove; the other, being the youngett, having ade his 
atldrefies to a lady, and all things being adjuſted and concluded 
pon for the wedding, Dolſibell took the young genijemen atice, 
ſhewed him a bond ready drawn, which as he ſaid was prepared 
by the direction of his father, and told him, that unleſs he would 
exccute it, his father would not ſuffer the match to proceed; and 
moreover, that he muſt not ſo much as mention anything relating 
to this bond, as he valued his father's diſpleaſure. | 


The 


Trinity Term, 5. Geo. 1. In Chancery. 


The condition of this bond was, that if he ſhould die without 
iſſue by that marriage, he would leave three thouſand pounds to 
one or more of the children of the elder brother, who had mar- 
ricd this daughter of Dosſevell. 


The young gentleman under this terror executes the bond. 


Afterwards he ſpoke to his father of it, who denied that he ever 
gave ſuch directions, and gave him three thouſand pounds to in- 
demnify him againſt the bond, which three thouſand pounds was, 
when this bond ſhould b- delivered up to him, to be diſtributed 
among . 
life-time, and by his will, gave ® in land and money more than three 
thouſant pounc's to one of the childten of his elder brother, and 
dies without iſſur. Ihe only evidence of the manner by which 
this bond was extorted, was a recital in the will of the ſecond ſon. 
It was proved in the Cauiz, that when the younger brother was 
making thcie gifts in favour of his elder brother's fon, he was ad- 
vited to declare, that this was in ſatisfaction of the bond; but his 
anſwer was, that this would look like complying with a bond 
which he had all along declared hay been unjuſtly extortcd from 
him. : | 


This bond was of fifty years ſtanding. 


Pak ER, Lord Chancellor, I make no doubt but this bond was 
fraudulently extorted, but ] know not how to come at it; for to 
al ow 2 recital in the will of the &diigets as evidence to overthrow 
a bond, may be a thing of dangerous conlegu=-nce, However I 
think the bond has been ſatisfied; and the reatun given why he 
would not declare it to be in ſatis faction, daes very plainly amount 


to a declaration of his intention, tnat he did not detigu to make the 


pitts be did, Her and abuye the latisfying his bond. 


TRINITY 


K 


- the grandchildren, The father dies; the ſecond fon in his 


Haxgncx 
againſt 


HAN cocg. 
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T RIN ITT TERM 
The Fifth of George the Firſt, 
The King's Bench. 


Sir John Pratt, Kut. Chief Fuſtice. 

Sir Lyttleton Powys, Kut. 
Sir Robert Eyre, Kut. N Juſtices, 
Sir John Forteſcue Aland, Kut. 5 


Nicholas Lechmere, Ei. Attorney General. 
Fir William Thompſon, Kt. Solicitor General. 


Aſgill againſt Hunt. To | Caſe 215, 


ROCFSS in $PIRITUAL COURT for calling a woman A prohibition 
— « whore” in London. After ſentence, the court of king's lies to an infe, 
i rior court, æfrer 
ſentence given, 
IT | where it appears 
But the prohibition was refuſed. . ere > Se 
Tux Coux faid, that it was a known rule laid down in books, dat dhe marr 
that where it appears upon the face of the ljþel, that the matter is was not within 
of temporal and not ſpiritual cognizance, there a prohibition may the juriſdiction 
be granted after ſentence; but not where it does not appear; for of hs e. 
there it muſt be taken advantage of before ſentence (a). Now ©: 584-157. 
here the offence in the libe] is certainly a matter of ſpiritual cog- * 
nizance; and though it appears in the libel, that * the words were [ 440 J 
ſpoken in London, yet that would not take away the juriſdiction of 3- At. 52- 
the ſpiritual court, were it not for a particular cuſtom, by virtue of ? 2 3 
which thoſe words are puniſhable in Lenden e but this being a 1 OS. 
Bunb. 81. 


| bench was moved for a prohibition. 


(a) See Baniſter v. Hopton, Ante, 12. Hutchins, Cowp. 424. Darley». Coſens, 
Symes v. Symes, 2. Burr. 813. Paxton 1. Term Rep. 552. Blacquiere v. Haw 
v. Knight, 1. Burr. 314. Rex v. Rector kins, Dougl. 377. - Ladbroke v. Cricket, 
of Boſworth, 1. Ld. Ray. 435. Full v. 2. Term Rep. 649. 

| particular 
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85 it is ſaid that this cuſtom has never been 


Trinity Term, 5. Geo. 1. In B. R. 


particular cuſtom, the Court can no more judicially take notice 
of it, than they can of any other cuſtom of the city of London (a); 
and if a cauſe be removed out of the City courts by habeas corpus, 
the cuſtom muſt be returned, or no procedendo can ever be 
granted. | „ | 


(a) The book of the town-clerk of proved in ſuch a manner as to maintgin 
Landen contains no account of any cuitom an action in Wrifrinſecr- 9/1, Staintug 
to cart whores in the city of London, and v. jones, Dougl. 380. nn, 


Caſe 218. Dr. Bows againſt Jurat. 
A prohibition NR. BOWS, vicar of New Romney, brought a libel in the ſpi- 
lies to the ſpiri- ritual court againit the cefendant, one of his pariſhioners, for 


a fuit for Eafter 


tual court to itay us, ug efferings; ſuggeſting that they had, time out of mind, uſed 


Ferings, on a 
ſugzeition cf a 
cuſtom to pay 


to be paid in that pariſh. 


The defendant made no defence at all in the ſpiritual court; 


them, although but after ſentence againſt him, moves the court of king's bench 
fentence was for 2 prohibition. 


ven azainſt the . ; . 
eee by de- The motion was granted ,. | 
* The reaſon why the Court doubted, whether the prohibition 
Moor, 916. was to be granted or not, was their ignorance of the practice of 
bag _ Rep. the ſpiritual court. For the Court ſeemed clearly of opinion, that 


Carth. 33. 


Cro. Jac. 670. 
. Com. Dig. 


110. 


*[ 441 ] 


if the practice of the ſpiritual court was agreeable to that of the 


courts at law, i. to take every thing pro confeſſo againſt a de- 
fendant that makes no defence, and ſo give ſentence for the plaintiff 
without obliging him to prove the truth of his caje, then the pro- 
hibition was not to be granted; becauſe the cuſtom ſet forth by 
the plaintiff was not denied by the defendant, and conſequently no 
occaſion for trial of the cuſtom. But in caſe the practice of the 
ſpiritual court was, not to give ſentence for the plaintiff, even in 
caſe of no defence made by a defendant, without proof made to the 
Court by the plaintiff of the truth of his caſe, that & then a prohi- 
bition was to be granted; becauſe then the ſentence of the ſpiritual 
court was founded plainly upon proof made before them of a cul- 
tom, which is not to be permitted, becauſe the preof required by 
them is very different from that required by the common law. 


DR. Pixrol p, who ſpoke againſt the prohibition, ingenuouſſy 


owned, that it was the practice of the ſpiritual court to requite 


proof. 


However, THE Court took time to conſider, and would not 
make the rule abſolute. | 


TRINITY 


TRINITY TERM, 
The Fifth of George the Firſt, 


The Court of Chancery. 


Thomas Ind Parker, Lord Chancellor. 
Sir Joſeph Jekyll, Knt. Maſter of the Rolls. 


— ————<—_———_——___ MR 4 
: : 


Upwell againſt Halſey. : c _ 


HE clauſe of the will upon which this caſe turned, was this: ;;, (a. de- 
« I make my wife whole and ſole executrix of all my per- viſe all his per- 


& ſonal eſtate; and my will is, that ſuch part of my per- ſonal eſtate to 
« ſonal eſtate as ſhe ſhall leave of her ſubſiſtence, ſhall return to his wife, and 


« my ſiſter.” “ The intereſt. of the perſonal eftate was not ſuffi- ds Smog po 
cient to maintain the wife. The wife after marries. 238 ee 
The diſpute was between the ſecond huſband of the wife, and fab enge hal 


his 
the ſiſter of the firſt huſband. a hs Ger 


Str JosEPH JEKYLL, Mater of the Rolls, before whom the bee, Mee 
cauſe 5 ey gave it in og of the ſiſter. He faid, that neg 
| fuch a ſenſe, if poſſible, ought to be put upon a will, as is agree- wife. 
able to the intention of the party, and conſiſtent with the rules of , (. . 8 
law. And ſuch a one he thought this will was capable of; for he Wan. 651. 
underſtood it thus: „ deviſe the uſe of my perſonal eſtate to my S. C. 2. Eq Abr. 
s vife for her life, witha power” (the intereſt not being ſufficient for 325. 347- 
her maintenance) © to diſpoſe of as much of the principal as ſhall 
« be neceſſary for her ſubſiſtence z”? and his ſiſter to have the re- 
fidue. He thought no ſtreſs was to be laid upon thoſe words, 

« all my perſonal eſtate; for that is no more than what the law 
implies; for when a perſon is made executor, * the law veſts all , 
the perſonal eſtate in him. But then it is true, that this gift, [ 442 J 
which by conſtruction of law is abſolute, may be qualified by the 
declared intention of the teſtator. Here it is reſtrained to her for 
her life; but with a power, indeed, to diſpoſe of fo much of the 

: principal, 
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Trinity Term, 3. Geo. ü. In Chancery. 


Urwert principal, as ſhall be neceſſary to her ſubſiſtence; -over and above 
54 8 the intereſt. 3 5 | | | 
| An account was aecorcingly decreed to be taken, with direc. 
tions ſuited to this conſtruction. of the will (a). 
) See Aﬀtley . Powis, 2. Verey, Bacon v. Clerk, 1. Peer Wms. 478, 
499. Beckham v. Croſs, 3. Vezey, 471, Kelly v. Bellew, 1. Bro. P. G. 204. 
Neal u. Attorney General, Moſeley, 246. 


Caſe 226, Farrington agaiaff Knightly: | 

If a teftator THE TESTATOR made two executors to his will, and gave 
make two exe · each of them a legacy of fifty pounds a- piece. He gave le- 
eutors and give gacies likewiſe to all, or moſt of his relations; and then there 
them faitypound being a ſurplus df the eſtate, to the amount of about twelve hun- 


d ether le. dred pounds, uncxhauſted by debts and legacies 
 yacies to tus r- The queſtion was, How this ſurplus ſhould go, whether accord- 


—— _ ing to the ſtatute of Diſtributions, or to the exzcutors ? 


berrufters ofthe PARKER, Lord Chancellor. There are ſeveral ancient laws, by 
refidue for the which the eſtate of an inteſtate was made diftributable, in a man- 
next of kin. ner, as it is now by the ſtatute of 22. & 23. Car. 2. c. 10. So that 
3. C. Prec. Ch. Jaw is in reality but declaratory of what the old la was; and yet, 
which is very ſtrange, before that ſtatute, the temporal courts 


rere uſed to prohibit the ſpiritual court, when they went about 


Was. 544- 


8. C. 2. Eq abr. to compel the party to make a diſtribution, in conformity to thoſe 
432. 424. 440. laws. As to the preſent caſe; it is more material, it may be, 


| =. Vern. that the law ſhould be ſettled and known, than which way it is 
= Atk. 3. ſettled. Ihe very examination of witneſſes in the caſe Littlelury 


Rs OY Buckley (a), is a plain proof that the law is iu this point very 


| at c. c. as. unſettled. * It may, perhaps, be of miſchievous conſequence to 


x. Peer Wm. 3. overthrow the authority of the cafe of Fofter v. Mount (b), and 
the ſubſequent refolutions founded upon the authority of that. 


* = 
E [ 443] Though it 1s highly probable, that if in the caſe of Fofler v. 


Mount, the ſurpius had been leſs conſiderable, the reſolution 
would have been otherwiſe ; but the executor being an attorney, 
and a ſtranger to the teſtator, and the ſurplus very conſiderable, 
it ſeemed to be a very groſs abſurdity to ſuppoſe, that the teſtator 
could ever intend to give away fo very conſiderable a ſurplus, 
from his relations, to ſuch an executor. He further obſerved, 
that this will carried with it the ſuſpicion of being unfiniſhed and 
incomplete, for want of the uſual concluſion, © in witneſs whereof 
« have put my hand and fcal;” a very ſtrong circumſtance to 
| induce a belief, that this ſurplus was never deſigned for the ex- 


ecutors. | 5 
He took further time to conſider of his decree (c). 
02 Vern. 674. | the perſonal eſtate for the next of king 


(6) 1. Vero. 73. according to the ſtatute of Dittributions. 


(e) The Lord Chancellor afterw2ris See S. C. r. Peer Wms. 550. Mr. Cox's 
dcLvered his opinion, that the executors note at the end of the caſe; Petit v. 
having an expreſs legacy of fifty pounds Smith, 1. Peer Wms. 7. and Carey v. 
each, ſhould be truftecs of the ſurplus of Geoding, 3. Brown, C. C. 110. 


MICHAELMAS 


MICHAELMAS TERM, 
The Sixth of George the Firſt, 
1 


The King's Bench. 


Sir John Pratt, Kut. Chief Fuſtire. 

Sir Lyttleton Powys, Kut. 5 

Sir Robert Eyre, Knt. Juſticet. 
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Mof an ague and fever. 5 | 


Anonymous. 5 lte 221. 
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nizance taken in an action of debt; judgment for the plaintiff, , *recognizance 

and error brought. | in an action of 
Ix was INSISTED fer the plaintiff in error, that the breach was 1 
not well aſſigned; for though it be a general rule, that a breach words of the 
aſigned in the very words of the condition, is a good aſſignment; de eee, ee 
yet that rule does not hold, where the words are by law inter- 3 —— 
preted contrary to their natural ſignification, which is the caſe « execution of 
here. For the words of the condition are, & that he ſhould ren- “ the judg- 
« der himſelf in execution of the judgment; which words, in ment," isgcod. 
their natural ſenſe, import an act that it is impoſſible for the bail 
to do, for it is the principal only that can render himſelf in ex- 
ecution of the judgment; ſo that the meaning of the words in 
* this caſe muſt be, to render himſelf in order to execution, @ ] 
And therefore the pleading ſhould not have been in the very words [. 444 
of the condition, but in ſuch words as are expreſſive of that 

| | | ſenſe, 


Oi FACIAS in the court of common pleas upon a recog- , fie fd n 
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Michaelmas Term, 6. Geo. 1. In B. R. 

Anexyovs. ſenſe, that the words of the condition are, by operation of law, to 

| be underſtood in. If there are two joint-tenants, and the one by 

deed grant all his eſtate to his companion, this will in operation 

of law be underſtood and Expourided as a releafe, that being the 

proper conveyance in law from one joint-tenant to another. But 

if the PR A in this caſe pleaded guod conceſſit, it had been 

naught; 1 in a deed, rather than it ſhould be void, it 

| ſhall be expounded a releaſe, it is not fo in pleading, where words 

muſt be always underſtood in a ſtrict and proper ſenſe. 2. Saun- 
ders, 97. 

This objection was over- ruled by THE CourT, who were all 

of opinion, that the words in the pleading mũſt be underſtood in 

the fame ſenſe, as when uſed in the condition of the recognizance, 


Advantage can- THEN IT WAS URGED for the plaintiff in error, that there 
dot be taken of were variances between the ſcire facias and the recognizance, 
variance be- 


UNSEL for. acknowledged that there were 
, yariances, and material ones; but infiſted, that the plaintiff could 
alter omitting not now take advantage of them; becauſe he had not, by demand- 
Ze COure ing oper of the recognizance in the court below, made it part of 
| the record, and fo brought it before this Court; and that as it 
| ſtands now, the recognizance is no part of the record. Salleld, 


262. 264. 1. Rolle's Abr. 760. pl. 1,2. 


And Tye Couxr being of this opinion, they gave judgment 
ni for the defendant in error. 358 


MICHAELMAS 


ux ICHAEL MAS TERM, 
"The Sixth of George the Firſt, * 
1N 
The Court of Chancery. 


Thomas Lord Parker, Lord Chancellor. | 
Sir Joleph Jekyll, Knt. Maſter of the Rolls. 


_— 


| *[ 445] 
 * Turton againſt Benſon. - Caſe 222. 


| RS. TURTON, a widow, being poſleſſed of an eſtate jt by marriage 
in land, as her jointure, to the value of four hundred ſettlement, it is 

pounds a-year, and having a fon at the age of twenty- agreed to give a 

two years, and a barriſter at law, entered into. a treaty of mar- man 2 5 
riage for her ſon with Mr. Benſay. The agreement was, that 3 x 
Mr. Benſon ſhould give with his daughter a portion of three deration of a 


thouſand pounds, and in conſideration of this fortune, Mrs. Turtox jointure to be 
agreed to ſettle immediately the four hundred pounds a-year, which _ _ ee 
n Wer 


ſhe had an intereſt in for her life, as her jointure, upon her ſon; e conlant ot 


and three hundred pounds a-year of this very land, was to be ſet- his mother — 


tled upon Mr. Benſon's daughter, as a jointure proportionable to treated for the 


her fortune. When all things were thus agreed upon, and the marriage, pri- 
vately give a 


affections of the young people engaged; Benſon, the father of the 5 

young lady, takes Turton the fon aſide, and — him, that his cir- — « 
cumſtances would not allow him to give three thouſand pounds 100 of ib 
with his daughter; however he would do his utmoſt, viz. give him portion in ſeven 
two thouſand pounds, and let him have the other vouſng pounds Years, this bond 
without intereſt for ſeven years; but that he muſt give a bond for & void in equity, 
the re· payment of this thouſand pounds at the end æ of ſeven years; the Oles N 
and that unleſs he complied with this, the match ſhould not go on. coming a bank- 
Turton, rather than the match ſhould be broken off; gives the rupt, be affigned 
bond. Afterwards a ſettlement, to which Ars, Turton, the mo- V his creditors. 


ther, was one of the parties, was prepared and executed, in pur- [ 446 ] 


ſuance of the agreement, and expreſs 4 mentioned ta be made in s. C. 1. Eq. Abr. 


conſideration of a portion of three thouſand pounds, and Mrs. 45. 88. 
Turton actually quitted to her ſon, the intereſt ſhe had for her life, 0 C. 2. Vern. 
: 


| 5 5. C. Prec., Ch. 522. S. C. 3. Stra. 240. S. C. 1. Peer Wms. 496. 
Vol. X. B b | knowing 
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Michaelmas Term, 6. Geo. 1. In Chancery; 


knowing nothing of this bond; and the marriage took effeq, 
Mr. - Benſon owed Sir Theodore Janſen a conſiderable ſum, for 
which he and his ſon were both bound; but Sir Theodore, not ſatiſ. 
fied with this, procured from Mr. Benſon, the father, an aſſignment 
of this bond thus procured from Turton the ſon-in-law, as a col. 
lateral ſecurity for his debt. Benſon the father, four years after the 
marriage, dies, very conſiderably indebted to Sir ade Mrs. 
Richard/on, and others, both by bond and ſimple contract. Aﬀets 
were left ſufficient to pay the bond debts ; but not the debts by ſim- 

le contract. Mrs. Benſon, the widow, takes out adminiſtration, 
The debt to Sir Theodore was immediately diſcharged ; the fon 
being bound for it as well as the father. Afterwards the adminiſ- 
tratrix and the fon enter into a deed of compoſition with Mrs. 
Richardſon, and the major part of the creditors. By this deed of 


compoſition it was agreed, that the adminiftratrix ſhould pay finall 


| debts of a trifling nature, as ſervants wages, &c. to the value of 


about two hundred pounds; that an office the father had purchaſed 


for the ſon ſhould be ſold,” and the profits ariſing from the ſale 
ſhould be aſſets ; that all the creditors, parties to this deed, ſhould 


be paid in equal proportion out of the aſſets, without regard to 


4471 


the nature of their debts, whether bond or ſimple contract That 
the adminiſtratrix ſhould do her endeavour to get in all the debts 
ſtanding out; and that the * adminiſtratrix ſhould not be ſued or 
moleſted by any of the creditors, parties to this agreement, 
Whatever ſhould be hereafter got in or recovered of the debts 
ſanding out, was to be equally divided among the creditors It 
was proved in the cauſe, that Mrs. Richars/on, hearing that this 
bond was to be aſſigned to her, went to Ar. Turton to talk with 
him about it; and that Mr. Turton told her, that if he had to do 


with the family of the Benſons, he would never pay the bond, for 


he had, he was ſure, law of his fide; but if it was to be aſſigned 
to her, he would not diſpute it. This diſcourſe} was about fix 
weeks before the deed of compoſition ; but was poſitively denied 
by Turton in his anſwer. ate - 
Tur cus Trion was, Whether Turton, the ſeven years being 
expired, ſhould be obliged to pay this thouſand pounds, for which 
the bond was given, to the creditors of Mr. Benſon ? 5 


There were ſeveral authorities produced to ſhew, that bonds of 
this nature had been relieved againſt in equity. The caſe of 
Kemp v. Coleman (a), laid down as a rule in equity, that where 
the ſon, without the privity of father or parent, during the treaty 
of the match, gives a bond to return, or refund any part of the 


portion, ſuch bond is void. In the cafe of Lord Hamilton v. Lord 


Mobun (b), one of the covenants was, that the intended huſband 
ſhould, within two days after the marriage, releaſe to the guardian 
of the young lady, all accounts of the meſne profits of an eſtate 


belonging to her; and Co WER, Lord Chancellor, held this co- 


(a) 3. Salk, 156. (5) x. Salk, 258. 


 yenant 


Michaelmas Term, 6. Geo. 1. In Chancery. 


yenant void, admitting it obtained neither by ſurprize nor fraud, 


becauſe it was for the private benefit of the guardian; and com- 
pared this ſort of contracts to brokage bonds, but thought them 
v of a more miſchievous conſequence ; and the rule mentioned in 
the former caſe was again laid down. In the caſ vf Goldſmith v. 
Bunning (a), a note for payment of ſo much money was given to a 
maid- ſervant, in conſideration of the endeavours ſhe was to uſe for 


the procuring ſuch a match; the maid- ſervant marries one that 


knew nothing of the conſideration of the note, but was induced to 
have her upon account of the money he thought her entitled to by 
the note; ſo that he might be looked upon as a purchaſer of this 
note for a valuable conſideration, without notice of the reaſon for 
which this note was given; and yet the note was ſet aſide. In 
Lamlee v. Hayman (6), a mother agreed to part with her jointure, 


Tex rex 
aguinſt 
BEN SON. 


for the advancement of her ſon in marriage; but took a private 


ſecurity from her ſon, to aſſign over to her, immediately after the 
marriage, a leaſehold eſtate, that the ſon was entitled to, and :of- 
ſeſſed of as his own. This — was ſet afide in equity. In 
the caſe of Peyton v. Blaidwell (c, Blaidwell, upon the marriage of 
his kinſman, agreed to ſettle upon him ſuch an eſtate in poſſeſſion, 
and ſuch in reverſion; but entered into a private agreement with 
the kinſman, that after the marriage took effect, he ſhould re- de- 
miſe, &c. : this agreement was ſet aſide in equity, and Blaidwell 
forced to account for the meſne profits of what was thus re- demiſed, 
in purſuance of the private agreement. In the caſe of Shan v. 
Fowler Fd), Fowler, the father, told his fon he would not give his 
conſent to his marriage with Sloan”s daughter, except he would 


enter into bond to pay him ſuch a ſum of money, as he faid he 


wanted for a proviſton for his younger children ; upon which the 
ſon, rather than the match ſhould go off, gave his father his bond 
for the ſum required; and this bond the ſon was relieved againſt, 
ppon a bill brought by himſelf and his father-in-law. 


* THe CoUNSEL for the creditors inſiſted much upon the a 
and profeſſion of Turton, the one twenty-two years, the other a 
barriſter at law; but they ſeemed to own, that with reſpect to the 
adminiſtratrix of Mr. Benſon, they ſhould have had a hard caſe 
of it ; but that now it being againſt creditors, that would diſtin- 
guiſh this caſe from the reft of the caſes cited. They inſiſted 
upon the aſſignment of this bond to Sir Theodore; upon the ac- 
quieſcence of Turton, during the life of Mr. Benſon, which was 
four years after the match; and upon the diſcourſe that paſſed be- 
tween Turton and Richardſon, which was an inducement to her to 
come into this compoſition. The caſe of Ellis v. Warner (e) 
was Cited, where an uſurious contract was held good, in favour of 
an innocent perſon, | | 


's e.. Eg. Abr. 89. | (4) 
b)- 2. Vern. 466. 499. (e) Cro. Jac. 32. S. C. Moor, 752. 
le) May, 1684. 2. Vern. $90, S. C. 1, Brownl. 85. S. C. Velv. 47. 
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2. Vern. 564, 
565, 566. 


Michaelmas Term, 6. Geo. 1. In Chancery. 


THe CounsEL for Turten, in their reply, quoted the caſe of 
Taylor v. Theeler fa) to ſhew that an aſſignee could not be in 2 
better condition than the bankrupt ; from whence it was inferred 
by parity of reaſon, that the creditors in the preſent caſe could 
not be in a better condition than Mr. Benſon, or his adminif. 
tratrix. | | 5 


PARKER, Lord Chanceller. All a reements of this nature are 


odious, and have as conſtantly been ſet aſide by this Court, as 


* [450 ] 


* 


dond, to induce them to enter into it. 


promiſe to Ars. Richardſon, i 


they haye been brought before it, eyen in favour of thoſe ve 
perſons that were parties to the agreement (5). In this caſe there 
are plainly two agreements; the one open and above board, the 
other ſecret and private, and derogatory of the former. By the 
firſt the fortune is three thouſand pounds, by the latter it js re- 
duced to two ; and this plainly to the deceit of the mother, a 
to the ſettlement, who, upon conſideration af this fortune, * ac- 
oy quitted her jointure, in order to make this ſettlement. And 
if this bond be naught as to Benſon, no aſſignment of his can make 
it good; for if it ſhould, there is an end at once of the juriſdiction 
of this Court over frauds; for then no matter how vicious and 
fraudulent the agreement be; make but an aſſignment, and that 
will cure all {c). When bonds are affigned, the meaning is, that 
the aſñignee is to have all equitable advantages that the aſſignor 
could have had. Suppoſe a bond is aſſigned, upon which both 
principal and intereſt are diſcharged, ſhall the Th recover the 
penalty, which the abligee had po right ta (4) ? 1 do not ſay this 
bond is ſo void, as that no ſubſequent agreement, upon good con- 
fideration, could make it valid. But nothing like this is in the pre- 
fent caſe. As for Sir Theedore and the ee to him; his 
debt being paid, he is entirely out of the gaſe. As to the deed of 
comps3/ition, as it is called, between the adminiſtratrix and the cre- 
ditors ; there ig nothing in it to influence this caſe, nor can there 
in the nature of it be found fo much as one reaſon, drawn from this 
It is only an agreement 
made between the creditors, for preventing the waſting of the aſſets 
in law expences, and reſtraining the adminiftratrix from giving 
that preference to debts, that by law ſhe might. As for Turton's 
itt true (for it is poſitively denied by 
Turton), how far in honour it may bind him is nothing to me. 
It was a promiſe made upon ſuppoſition of an aſſignment that was 
never made; nor can the be ſuppoſed to become a party to this 
agreement upon account of this promiſe. The making of the 
profits ariſing from the ſale of the office is aſſets; the preference 


Gale v. Lindo, 2. Vern. 475. 
+». Hanam, 2. Vern. 499. 
Allen, 2. Vern. 558. Pitcairne v. 


Lambly 
Keat v. 


Ogbourn, 2. Vezey, 375. Neville v. 


Wilkinson, 3. Brown's C. C. 543. Ro- 


(9) 2. Salk. 499. | 5 berts v. Roberts, 3. Peer Wms. 66. 
([) Peyton v. Bla „ I. Vern. 240. Arundel v. Teevillian, 1. Ch. Rep. 47. 
Redman v. Redman, 1. Vern. 348. Smith v. Arkwell, 3. Atk. 566. Jack- 


ſon v. Duchaire, 3. Term Rep. 551. 
(c) See 2. Vern. 69 2. 
(4) See Hill v. Caillovel, 1. Vezey, 
122. 5 7 $ « hee, . 


oe 
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the adminiſtratrix might have given to other debts, had ſhe re- 
fuſed; are plain and * good reaſons for her to come into ĩt. Cre- 
ditors are, it is true; intitled to favour ; but this is only with re- 
ſpect to the eſtate of the debtor (a). : | 


(a) This caſe was originally heard at Peer Wms. 498. — See Webber v. Farrer, 
the Rolls, in Michaelmas Term 1718, 2. Brown P. C. 38. Hamilton v. 
and the Maſter of the Rolls decteed that Mahon, 1. Peer Wms. 118. Montefiori 
the plaintiff ſhould be relieved and the v. Montefiori, 1. Blick. Rep. 363. 


| bond delivered up, S. C. 2. Vern. 764. Morriſon v. Arburthnot, 1. Brown's C. C. 


Cilb. Chan. 288. from this decree the 548. Jackman v. Duchaire, 3. Term 
preſent caſe was an appeal, on which the Rep. 551. 5 OS 
former decree was affirmed, 8. C. 1. 


Blunden again/? Barker. 


Tus rox 
again 
BENSON. 


I 


Caſe 223. 


FHE BILL was brought by Mr. Blunden in right of his wife, of the cuſtom 
1 who was the daughter of [bot the teſtator, and by the widow of Lenden with 
of the ſaid teſtator, againſt Mrs. Barker, who was the other veſpeck to the 


daughter of Ibbot, and adminiftratrix with the will annexed, to have 
2 diſcovery of the eſtate of the deceaſed Mr. /bbet, and to have 
the will ſet aſide, as far as it was prejudicial to the tight of his 
wife, as a daughter of a citizen of London; or to the right of the 
widow; as the wife of a citizen. 


Upon the pleadings the caſe came out thus: 


eſtates of free- 


S. C. 2. Eq. Abr. 
258. 268. 7 
$C. x. Peer © 
Wms. 633. 


Izbot, the teſtator, had by his firſt wife iſſue Anne Barker, the 


defendant; and by the ſecond (his preſent widow, one of the 


_ plaintiffs), Efther Blunden married tothe plaintiff, againſt the con- 


ſent of the father. Upon the marriage of Mr. 1bzt, the teſtator, 
with his ſecond wife, now widow, there were articles of agree- 
ment precedent to the marriage, entered into by Mr. 1bbot and the 
preſent widow, The ſubſtance of which articles were, that Ar. 
{bat ſhould leave her, at his death, an eſtate in land for her life of 
eighty- five pounds a-year, four hundred pounds in money, and all 

her jewels ; and that ſhe ſhould enter into a bond of three thou- 
ſand pounds penalty, in truſt for Mr. Ibbot; the condition of which 
bond was, that if theſe terms were made good to ker, ſhe would, 


within two months after the death of Mr. Ibbot, releaſe to his ex- 


ecutors all right and title that ſhe might have to any part of his 
_ eſtate real or perſonal, by dower, cuſtom of London, or other- 
wiſe, The bond was entered into accordingly ; and in the year 
1684 the match took effect. * In the year 1706 Hr. Ibbot mar- 
Tried his eldeſt daughter Ars. Barker, and gave her for her por- 
tion, as appeared by the marriage ſettlement, four thouſand pounds 


*[ 452 ] 


in money, beſides lands and tenements (amongſt which there was 


the reverſionary intereſt of a leaſe) to a conſiderable value. To 
this ſettlement, among others, Mr. Tbbot the father was a party; 
and the certainty of Mrs. Barker's advancement appeared no other- 
wife than by the father's being a party to this ſettlement, wherein 
no value was put either upon the freehold eſtate, or the rever- 


Bb3 lonary 


. 
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Broxyex Honary intereſt of a leaſe ſettled upon her. But precedent to the 
n marriage, the father thought fit that Mrs. Barker his daughter 
Baerzz. ſhould, before her marriage, execute to him a releaſe, to which 
the lawyer that drew the ſettlement, and Mr. Barker the intended 
huſband, ſhould be parties ; wherein his daughter ſhould, in con- 
ſideration of her preſent advancement, releaſe to her father, his 
executors and adminiſtrators, all intereſt, right and title, &c. that 
ſhe had or ſhould have to any part of his eſtate, real or. perſonal, 
by cuſtom of the city, ſtatute of Diſtributions, or otherwiſe; 
ſave what her father ſhould pleaſe to give her by his laſt will, 
Aud this releaſe was accordingly executed. Mrs. Barker, before 

this, had ſome {mall matter in land and money left her by other 
relations, the intereſt and profits of which were received by the 
father; but no account was ever made up between them. Some 
time after this, Mr. Blunden, the plaintiff, married the other 
daughter of the teſtator 7bbst, without his conſent. - Afterwards 
Ar. Ibbot made his will, which, as far as is material to this diſpute, 
was to this purpoſe : He gave to his wife during ife the in- 
tereit of fo much Bank and Laff- India ſtock as ampunted to 
| twelve hundred pounds a- year. He gave his two grandchildren 
835 [ 453 J by * Ae. Barker five thouſand pounds a-piece; then he gave a 
| leaſchold eſtate in truſt for Mr. Blunden, during the life of his 
wife, and after her deceaſe, in truſt for the children of Ms. 
Blunden, and in default of ſuch, in truſt for his own right heirs. 
He gave all his real eſtate to Ars. Barker, and likewiſe makes 
her reſiduary legatee of all his perſonal eſtate. 7bbor died, leaving 

a very conliderable eſtate, both real and perſonal. 5 


The points in this cauſe were three: 


Finxsr, Whether Ars. Iobot the widow be barred, by the ar- 
ticles of agreement and the bond, from claiming her cuftomary 
ſhare ? | | To 
 SFEconDLY, If ſhe be barred, what is to be done with her cuſ- 
tomary ſhare, viz. Whether the huſband is to be conſidered as 
dying wichcut a wife? and fo the eſtate is to be divided into two 
nioicties; the one moiety to go among the children, the other 
moiety to be the teſtamentary part of the teſtator. Or whether 
this agreement, by which the wife is barred, being founded upon 
the conſideration of a ſettlement upon her of a real eſtate, fr, 
- [bbat ſhould not be conſidered as a purchaſer of his wife's third, 
and ſo have a right to difpoſe of two-thirds of his eſtate by will? 
Tum, Whether Mrs. Barker in this caſe was barred from 
claiming her cuſtemary ſhare ? either upon account, FIRST, of 
the releaſe exccuted to her father; or, SECONDLY, for want of a 
ſuKcient certainty of her advancement appearing under the hand 
of the father. . es | | 
In caſe the widow is barred, and the huſband is to be conſidered 
as a purchaſer, and Ars. Barter is barred, Ar. Blunden, in _ 
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Michaelmas Term, 6. Geo. 1. In Chancery. 
of his wife, will be intitled to one-third of the perſonal eſtate of 
the teſtator. | | , 


In cafe the widow is barred, Ms. Barker batred, and the huſ- 
band is to be conſidered, not as a purchaſer, but as dying without 


a wife, then Mr. Blunden, in right of his wife, has a clear title 


to a moĩietʒ. HED 

* But in caſe the wife is barred, and the huſband is to be con- 
ſidered as a purchaſer, and Mrs. Barker not barred, then will 
Ar. Elunden, in right of his lady, be intitled only to a moiety of 
the third part of the perſonal eſtate of the teſtator. | 


This cauſe coming to a hearing before Six JoskPR JexvyLL, 
Mater of the Rolls, he was pleaſed to decree : | : 


FirsT, That the wife was barred : But what the conſequence 
of that was, whether the huſband was to be conſidered as dying 
_ without a wife; or whether, in regard the wife was compounded 
off by the ſettlement of a real eſtate, the huſband was to be 
conſidered as a purchaſer of his wife's third; he ſent to THE City, 
to be certified what their cuſtom was. h | 


SECONDLY, He decreed Mrs. Barker barred, both by the re- 
leaſe, as a ſubſiſting agreement in equity; and alſo becauſe there 
was not ſuch a certainty appearing under the hand of the father, 
as the cuſtom of the city required to let her in to claim her 
ſhare (a). And conſequently he was of opinion, that Mr. Blun- 
den had in all events, in right of his wife, a title to one-third ; 
but in caſe, by the cuſtom of the city, Mr. Ibbot was to be eſfteem- 
ed as dying without a wife, then to one entire moiety of the per- 
ſonal eſtate of the teſtator. N | 


Mrs. Barker not acquieſcing under the determination of THE 
MASTER OF THE ROLLS, A 

Tar CAUSE was again brought on before PARKER, Lord 
Chancellor. 2 3 

In ſupport of the decree of the Maſter, and in favour of Mr. 


Blunden, 1T WAS IN SIS TED UPON, that the wife may by an 


agreement before marriage bar herſelf of her cuſtomary ſhare; 
and that when this is done, the huſband is always conſidered as 
dying without a wife; and no difference made when the eſtate, by 
which the wife is thus compounded off, is real, and when per- 


ſonal. In the caſe of Hancock v. Hancock (HY, the wife was barred 


by a jointure of land; and yet held expreſsly, that the * eſtate 
ſhould be divided into moieties. In the cale of Rawlinſon v. 


(a) But not by 11. Gee. 1. c. 18. f. 17. that day ſhall be unmarried, and not 
it ſhall be lawful for all perſons who, have ifſue by any former marriage, to 
after the firſt of June 1725, ſhall be- diſpoſe of their perſonal eſtate, 

come free of the City, and for all who at (5) 2. Vern. 665. 
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Rawlinſon Ca); the wife was compounded off out of a real eſtate . 
and yet held, that the huſband ſhould have a moiety for his teſta- 
mentary ſhare. In the caſe of Clare v. Auchmuty (b, the children 


were all advanced in full; and it was held, that in that caſe the 
father was to be conſidered as dying without children, and the 


eſtate was fo be divided into moicties, the one moiety to go to the 


leaſe that right which as a right is 


wife, the other to be the teſtamentary ſhare of the father; and not 
at all conſidered, what the nature of the eſtate was, whether real 
or perſonal, out of which the children were advanced. : 


It was urged, that as to the bond given by the wife, though in 


law it can bind no further than the penalty; yet in equity, the 


bond and articles :nake but one agreement : and therefore not in 
the liberty of the wife, by incurring the penalty of the bond, to 
free herſelf from the agreement. 


As to the releaſe given by Art. Barker; it was acknowledged, 
that at law; as a releaſe, it would be void; but it was urged, that 
it would ſubſiſt as a good agreement in a court of equity. 


It was urged, that if a jointure made precedent to marriage, 
could bar a woman of her dower; and that if a woman could, by 
an agreement precedent to marriage, bar herſelf of her cuſtomary 
Mare; in neither of which cafes the woman has ſo much as an in- 
choate right at the time of the bar: a NE may a daughter re- 

y by her birth veſtcd in her, 
though not to take effect in poſſeſſion until the death of the father. 


As to the objection, that if the father be allowed to take releaſes 


from his children, it will leave room for the father to impoſe upon 
his children, by that authority that a father has naturally over his 


child: it was anſwered, that this was not the caſe here; the & ad- 
vancement was a very handfome and a very conſiderable one; 
and the intended huſband and the lawyer that drew the ſettlement 
were witneſles to the releaſe. Beſides, if fathers cannot take re- 
leaſes from their children, ſome way or other, it will be a diſcou- 
ragement to fathers from advancing children in their life-time. 
And in the laſt place, the father has it in his power, as the cuftom 
now ſtands, to cut off his children from their- cuſtomary ſhare ; 


for it is but to give them ſome inconſiderable advancement, and 


take care not to let it appear under his hand what the advancement 


was, and the thing is done ; it having been ſettled in the caſe of 
PFowk v. Edwin, that an advancement in marriage will cut a child 
off, provided the certainty of that advancement does not appeat 
under the hand of the father. Upon all thefe accounts it was in- 


ferred, that the objection taken againſt theſe releaſes, from the 


power it would give parents to impoſe upon their children, had 
very little in it. 55 ” 
As to the certainty it was urged, that the decree of the Maſter 


was right: firit, becauſe the father being indebted to the daughter, 


ta) Pret. Chan 537. | - (5) 2. Vern. 660 | 
| EL ar 
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for intereſt of money, and profits of land by him received at the 
time of this releaſe, and this account having been never adjuſted, 
it was now utterly impoſſible to do it; and conſequently impoſſible 
to know the certainty of that advancement, which was the re- 
mainder after the debt deducted. 3 


Another reaſon of the uncertainty of the advancement was, be- 
cauſe no value was put upon the reverſionary intereſt of the leaſe, 
nor of the freehold lands in the ſettlement. | 


It had been very eaſy for the father, to have put a value upon 
theſe things ; but it ſeems to have been omitted on purpoſe to cor- 
roborate the releaſe, that upon ſuppoſition the releaſe ſhould not 
prove effectual for the cutting her off, the uncertainty of the 
advancement in this ſettlement might. 

If it ſhould be ſaid, that id certum eff quod certum rrddi poteſt; 
and that this advancement, how uncertain ſoever it be upon the 
ſettlement, is yet capable of being reduced to a certainty ; 


It may be anſwered, that it is true it may fo, viz. by the charge- - 


able and dilatory oy fo either a trial at law before a jury, or by 
an account before a Maſter ; but this is not ſuch a certainty as the 
cuſtom requires, which on purpoſe to avoid theſe inconyzniencies, 


has fixed and preſcribed the way, by which this certainty is to ap- 


| pear, viz. the hand of the father. If this were not ſo, the cuſtom 
as to the certainty would ſignify juſt nothing; for there is nothing 
but may ſome ſuch way de reduced to a legal certainty. 


If it be objected, that the cuſtom not extending to land, the un- 

certainty of the freehold eſtate is not material : the anfwer is, that 
though the cuſtom does not extend to land, yet the real eftate as 
well as the perſonal, making part of the conſider ition upon which 
this releaſe was given; it ſeems not reaſonable, that ſhe ſhould be 
releaſed from the agreement, and yet retain ſo material a part of 
the conſideration of this agreement. This falls in with the equity 
of the caſes of jointures, where it is held, that though a jointure 
after marriage, in conſideration the woman ſhall quit her dower, will 
not bind her from claiming her dower ; yet equity will interpoſe, 
hold her to her election, and not let her have both. ob 


BLIUuN BNN 
againſt 
BARE 3.58 


*[ 457] 


In the caſe of Atkins v. Waterſon, a citizen of London jointures Rep. of Cafes in 
his wife before marriage with land, to which the cuſtom did not Equity 94 


extend. Lord Chancellor ſent to the city to certify, Whether this 


jointure did not bar her of her cuſtomary right? It was certified, 


that it did not; becauſe not made in bar of her cuſtomary part; 
but that had it been made in bar, it would have bound her, 


PARKER, Lord Chancellor. It ſeems to me, that admitting the 
euſtom of the city in general to be, that“ the huſband does not 
become a purchaſer of his wife's third, when before marriag2 the 
agrees to accept of a ſettlement out of land in bar of her cuſtomary 
ſhare, any more than he would in caſe the ſettlement had been of 
perſonal eftate ; yet notwithſtanding, as this particular caſe is cir- 
eumſtanced, the huſband muſt be conſtdered as a purchaſer; and 

= | | conſ-quently 
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 Bzwxpzx conſequently will have two-thirds of his eſtate for his teſtamentary 

e f ſhare. Suppoſe, without any precedent agreement, the wife had 

* after the death of the huſband, releaſed to the executors of her buf. 

band all her right to her third by the cuſtom, muſt not the execu- 
tors of the huſband have had the benefit of the releaſe ? No douht 
they muſt. If ſo, What difference in reaſon is there, when the 

| ſame thing is done in purſuance of a precedent agreement, and 
Where the huſ- when without? The notion, that in this caſe the huſband. is to be 
1 to de conſidered as dying without a wife, does neceſſarily ſuppoſe the 
Aring hours wife's third fo totally deſtroyed, as to have no more ſubliſtence, 
wife; and where either in law or the conſideration of the parties, than if the teſtator 
asa purcoaſer of had never married: but here it is very plain, that the wife's right 
her cuitomary to her cuſtomary ſhare does ſtill ſubſiſt, both in law, and in the 
as conſideration and intention of the parties, as a collateral ſecurity to 
the wife for the huſband's performing his part of the agreement; 

| becauſe, had he failed, ſhe might have claimed her third. 


As to the releaſe executed by Mrs. Barter; when the meaning 
of the parties, the perſon applying to this Court to make the releaie 
bind, and the will, come to be conſidered, I think it clear, M,. 
Blunden is not intitled to reap any advantage from it. Mrs. Bar- 
ker, in conſideration of her marriage advancement, releaſes to her 
father © all right, &c. that ſhe ſhall have to any part of his eſtate, 
| te either by ſtatute of Diſtributions, cuſtom of London, or other. 
3 e wife, ſave what he ſball be pleaſed to give her by his laſt will.” 
[459 ] Now what * is to be underſtood by this clauſe, © fave, &c.” ? It 
| cannot be fave what he ſhould give her out of his own teſtamentary 
ſhare ; for then it ſignifies juſt nothing, for the releaſe did not ex- 
tend to that, nor could the parties think it did. It muſt then have 
relation to ſome part of the eſtate, which, it was thought by the 
parties, the releaſe did cut her off from. And then the meaning 
muſt be this (and a very natural meaning it is), that in conſidera- 
tion of ſo handſome a ſettlement as I now make you, you hall 
promiſe me to be content with ſuch part of your cuſtomary ſhare, 
as I ſhall think fit to give you by my will; and conſequently it 
was the meaning of the agreement, that the father ſhould be con- 
ſidered as a purchaſer of his daughter Barker's cuſtomary ſhare, 
And then the meaning of the agreement, which in a court of equity 
is chiefly to be conſidered, will be equally prejudicial to Mr. 
Blunder's right, as if it was left to its fate at law, where doubtleſs 
it would be void. As to the perſon that now applies to make this 
releaſe good; it is to be conſidered, that it is not the father to whom 
this releaſe was executed, that comes into this court, to have the 
benefit of it; but it is a daughter married againſt the conſent of 
her father, that comes into this court, to ſupport a releaſe void at 
law, as an agreement in equity, in order, in a great meaſure, to 
break in upon the will of her father, to whom the releaſe was ex- 
Where anagree- ©cuted. It ſeems to me a very harſh doctrine, and what, it may be, 
ment is void at Was never done, for a third perſon to come into a court of equity, 


hw, equity will 1 ES ; : Pe 
not carry it into exceution in favour of a third perſon, ERIN Weng 6 Bar parties 


leaſe. In anſwer to this, it is to be obſerved, that the cuſtom of 
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to enforce an agreement void in law, in direct oppoſition to the Brunnen 
meaning of the parties to the agreement. The father had during N 

dis life an abſolute power over this releaſe, and might, if he had 1 
pleaſed, have diſcharged his daughter from being bound by it. 

# The queſtion is, Whether he has not done that which was equi- | 460] 
valent to it? It ſeems to me that a will, whereby he has given her 

all her cuſtomary ſhare, is virtually and in equity a plain declara- 

tion, that it was never his intention ſhe ſhould be cut off from 

this ſhare by virtue of ker releaſe. | 


If therefore, for theſe reaſons, the releaſe will not ſtand in her H the certainty 
of a child's ad. 


ment does ſufficiently appear in the marriage ſettlement ? for, the — 3 


father being a party to it, whatever appears there, does appear un- Salk 
der the hand of the father. As for the aye gy” of the freehold 2. v = 


eſtate, that is nothing to the purpoſe ; for the cuſtom extends only Adrancement 


to perſonal. The perſonal eſtate in this ſettlement is four thouſand by land, no bar 


pounds in money, expreisly declared in part of her fortune; and 5 be cuſtom. 
the. rover intereſt of a leaſe, without any value put 1 
upon it. | | 

The firſt objection againſt this being a ſufficient certainty, is If ic appear un- 
the uncertainty of the value of this armed intereſt of the andy 
the city is not, that the certainty of the value of the advancement, bow ag #3 
or the certainty of the ſum, but the certainty of the advancement vancement is 
muſt appear under the hand of the father (4). It ſeems to me that fufficiently cer. 
there cannot be a greater certainty, and leſs poſſibility of fraud n, though the 
or colluſion, than when the thing itſelf given to the child appears Bom cry 
under the hand of the father (J). If a father ſhould fay that * he TI 


had given a child ſuch a diamond necklace, deſcribing it, is not b 461 1 


this better than if he ſhould put a value upon it? It may be more, 
it may be leſs than the true worth? Beſides, had this ræverſionary 


intereſt of this leaſe remained part of the teſtator's eſtate fempore 


mortis, it muſt have been valued, and may therefore as well 
NOW. : | 


The ſecond objection againſt the certainty is, that Ars. Bar- 


Ler had both money and land left her by another anceſtor; and 
that her father received in her right the intereſt of the one, and the 


profits of the other, ànd was at the time of the marriage a debtot 


to his daughter upon this account; and that therefore it is impoſ- 


(a) Fawkenor . Watts, 1. Atk. 2. Vern. 628. and the certificate made 
406. | in this caſe, 1. Peer Wms. 643. nos. 


(5) See Dean v». Lord Delawar, 
| | ible 


— 
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Drvnbzx ſible to know the cettainty of that advancement, which is the re: t 
gat . mainder atter this debt deducted. The reaſon why the cuſtom of 0 
+ city requires the certainty of the advancement to appear under h 


the hand of the father, is certainly in favour of the unadvanced 
:  <hildren, that the whole of the advancement may be thrown into 
Where it ap- hotchpot. If therefore it does plainly appear; that a child has not 
ny has been advanced more than ſuch a ſum; for inſtance four thouſand 
yanced above pounds, nay, that the child has not been advanced quite ſo mueh, 
ſuch a ſum, but but it is only. uncertain how much ſhort of that ſum the advance. 
ſomewhat leis; ment was, by reaſon of a trifling debt to be deducted, that cannot 
= eee a8 be reduted to a certainty; without doubt ſuch an uricettainty may 
: 1 be cured, by the advanced child's quitting entirely this debt, and 
cured by the bringing in the whole four thouſand pounds, for the unadvanced 
child's btinging Children cannot be prejudiced, by bringing more than the advance. 
the whole ſum ment was. Not to ak this for an anſwer were to reduce the 
Dio botchpot. cuſtom of the city to this abſurdity, that when a man has a right 
to fo much and more, he ſhall loſe that to which he has a certain 
| right, becauſe he cannot tell how much more he is intitled to, 
® | 462 ] If, therefore, Ars. Barter quits her debt (a), this objection is 
at an end: but it is capable of anothet anſwer, if this were in- 
fſuffictent: Airs. Barker's martiage portidn conſiſted both of real 
and perſonal eſtate. If now the freehold eſtate, to which the cuſ- 
tom does not extend, be eſteemed to go in ſatisfaction of the debt; 
then the uncertainty of the debt will not create any uncertainty 
in the advancement, as far as the cuſtom of the city is concerned 
in it. And this ſeenis agteeable to the juſtice of the Court in 
other caſes ; as where a man indebted by ſpecialties and ſimple 
contract dies, leaving both 4 perſonal and rea} eſtate; this Court 
will not ſuffer the debts by ſpecialty to be flung upon the perſonal 
eſtate ; and that being exhauſted, leave the debts by {imple contract 
unſatisfied, the land not being liable to pay them; but will decree 
the debts by ſpecialty to be ſatisfied out of the land, and the debts 
by ſimple contract out of the perſonal eftate. If, in this caſe, the 
real eſtate had not been ſettled upon Ars. Barker upon her mar- 
riage, but left her by will, Ar. Blunden would have thought it 
very hard, that this debt ſhould have deen diſcharged out of the 
rſonal eſtate, and fo leſſen his wife's ſhate; when her ſiſter had 
ſo conſiderable an eſtate in land left her, out of which this debt 
might have been deducted. » | 


As to the demand of the widow, Ars. Ibbet, that ſhe ſhould not 
be bound further than the penalty of her bond; there is very little 
in it. For I eſteem the bond and articles of agreement before 
marriage, to make but one entire agreement; and the penalty of 
three thouſand pounds, as circumſtances then ſtood, was thought 
more than a ſufficient penalty for the enforcement of it, And 
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| (a) See Green w. Creen, 3. Peet Wms. 315, Medcalfe v. Ives, 1. Atk. 63. 
Morris v. Burranghs, 1. At 399. | 
| though 
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though this happens to prove otherwiſe, by an unexpected increaſe 
of the teſtator's eſtate; yet certainly a court of equity will hold 
her to her agreement. | LE 


* Upon the whole, it ſeems clear to me, that Mr. Blunden is, 
in right of his wife, intitled only to one half of a third of the per- 
ſona} eſtate of the teſtator (a). 1 


(.) See the order 1. Peer Wins. 645. 
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EASTER TERM, 
5 T he Eighth of George the Firſt, 

The Court of Chancery, 
Thomas Lord Parker, Lord Chancellor. 
Sir Joſeph Jekyll, Kut. Mafter of the Rolls. 


Lady Coventry, Widow of Gilbert Earl of Coventry Caſe 224, 


deceaſed, againſt The preſent Earl of Coventry, the 
- youngeſt Brother of Gilbert deceaſed, and Lady Anne 
Carew, the Daughter and Heir, and ſole Executrix, _ 
of the ſaid Gilbert. . ß 


T2 was a bill brought in the court of chancery to hold Tenant for life, 
and enjoy five hundred pounds a- year of the real eſtate of _ 3 
Gilbert late Earl of Coventry, purſuant to the power e, 590: Far 
reſerved by the will of Thomas the father, and the marriage- articles ſuch and ſuch 
entered into by Gilbert precedent to the marriage with the plain- lands on a wife, 
tiff; or to have a ſatisfaction out of the perſonal eſtate of the Earl; enters into mar- 
to have likewiſe a legacy of three thouſand pounds given her by the © Oy 
will of ® her huſband; and ſome other proviſions made for her nants, for him- 

jointure by theſe articles; for as her portion was ten thouſand elf and bis heirs, 

pounds, fo it was agreed in the marriage-articles that ſhe ſhould c. that he or 


have a thouſand a-year in land or money for her jointure. his heirs would, 


in purſuance of 

Thomas Earl of Coventry, the father of the ſaid Gilbert, ſettled this power, or 
his eſtate by his will, bearing date March 24, 1698 : which ſettle- Hherwite, fertly 
ment, as far as concerns the preſent queſtion, was to Gilbert his gout Fe Hatton 
ſon for his life; then in tail-male to the firſt, ſecond, &c. ſons of takes effect, . 


Gilbert; remainder to his ſecond ſon the preſent Earl of Coventry a ſettlement is 


for his life; remainder in tail-male to his firſt, ſecond, &c. ſons; drawn accord. 


and ſo on. And further on in the will this clauſe was added : gg by bis$: 
« PROVIDED NEVERTHELESS, that notwithſtanding anything unds 28 — 


© herein-before contained, it ſhall be lawful for any perſon or comprizedwith- 
| in the power; 

but never executed. Tux qQuzsTION was, Whether this ſhould bind the remainder-man ? or; 
Whether the wife ſhould have ſatisfaction made her out of the perſonal eſtate ? AN D Den LEED, upon 
a ſecond hearing, that the lands ſhould be ſettled. —S. C. Comy. 312. S. C. 1. Eq. Abs, 244, 
5. C. 2. Eq. Abr. 673. S. C. 9. Mod. 13. S. C. Gilb. E. R. 160. „„ 
. C perſons 
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Lady te parſons that ſhall become ſeiſed of lands or tenements under the 
9 « limitations of this my will, by any writing yader his or their 
= gon or hands and ſeal, to limitor appoint any lands, not being copyhold, 
Covexray © nor leaſed out for lives, not exceeding in the whole five hundred 
r Lapy © pounds per annum, to any wife for her jointure, that ſhall bring 
AxxR CAN. „ with her a portion equivalent to ſuch jointure.” Gil BERT 
> late Earl of Coventry entered into wr, A GE bearing date 
_ the twenty-third of June 1715, by which, in conſideration of a 
portion of ten thouſand pounds patd, he covenants for himſelf, his 
| heirs, executors, &c. with Sir Strenſham Maſters, the father of the 
plaintiff, his heirs, &. „ that he, or his heirs, ſhould, by deed 
« . indented, &c. at the requeſt of the father, but at the charge of 
<« the earl, his heirs, executors, &c. purſuant to this power reſerved 
« by the will of his father, or otherwiſe, fettle upon the plaintiff 
<« for her jointure, or procure to be ſettled, lands of the full value 
[0 46; ] © of five hundred pcunds a-year.” * He further covenants to 
ſettle upon her, for an addition to her jointure, an annuity of two 
hundred and fifty pounds a-year during her life ; and that five 
thouſand pounds of her fortune ſhould be laid out in land, wherein 
ſhe was to have the term of her life for her jointure, or the intereſt 
of the money until the land ſhould be bought from and after hex 
huſband's deceaſe. The marriage took effect, the portion was 
paid, and about two thouſand pounds laid out in preſents. Gilbert 
the late ear}, immediately after his marriage, deſired one Charles 
Parſons to conſult with his ſteward what lands were the propereſt 
to be ſettled in purſuance of theſe articles; and upon a diligent 
ſearch into his eſtate, and the fettlements of the family, they could 
find no other manor but that of /Yoolvey proper to be ſettled, and 
that was but four hundred pounds a-year. This ſteward leaving 
his lord's ſervice, and dying quickly after, occaſioned further delay, 
the nev ſteward being for ſome time unacquainted with the con- 
cerns of the family, But the Earl often expreſſed great uneaſineſs 
at this delay. And afterwards, upon looking for another manor to 
make up the five hundred pounds a-year, they pitched upon one 
that had an incumbrance upon it that was neceſſary to be firſt 
cleared. But however, at laſt, inſtructions were given and ſent to 
Zondon, to be laid before Counſel, for preparing a draught purſuant 
to the articles. The draught was prepared, engrofled, and ſent 
down to the Earl, to be by him executed in the country. The 
Earl, after the engroſſment of the deed, being told what lands were 
to be ſettled by this deed, approved of their choice; but the actual 
execution of the ſettlement was prevented, once by an accidental 
viſit of Mr. Sandys, afterwards by illneſs, and at laſt by the ſudden 
| death of the Earl. When the Earl expreſſed his uneaſineſs upon 
[466 the diſappointments he had met with in _—_ this & ſettlement, 
he was told by Counſel, he might be very ea 10 ; for that if he 
ſhould die, a court of equity would eſteem it as done. At the time 
when the Earl made his will, which was the day he died, there was 
2 man and horſe ſent to the ſteward, who happened to be fifty miles 
off, and had the keys of the place where the engroſſed deed 55 


* 
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jut before the ſteward could come, the Farl died. By the will he 
ave his wife, over and above what was agreed to be ſettled upon 


her by the marriage-articles, a legacy of three thouſand pounds. „ er or 
| CoveNnTRY 


The defendant Lady Anne Carew, daughter of the Earl! (who 


7 5 

Lady . 

CovENTRY 
—_ 


died without iſſue male), and executrix of his will, ſwore in her AD Lavor 


anſwer, that in caſe the five hundred pounds a-year was to be Ax Cantwe 


gung as a burthen upon the perſona! eſtate of her father, there 

would not be aſſets enough to anſwer all the demands of the plain- 

SIR RoBERT RaymMoND, Sis PHIILIT YORKE, SERJEANT. 
CHESHYRE, and MR. MEap, Gunſel for the plaintiff, and the 

defendant Lady Anne Carew, who joined with the plaintiff in order, 
to throw the burthen off the perſonal eſtate, argued, that theſe 

ſorts of powers receive always in a court of equity a large and 

favourable conſtruction ; being powers given to thoſe who, had it 

not been for ſuch ſettlements; in which theſe powers are contained, 

would have been tenants of the fees themſelves, This was uſed as 
a reaſon, by Chief Fuſtice HoLT, for a large interpretation of theſe 
powers, in the caſe of Sir Charles Orby v. Lord 47:hun, in Lok 

CowPER's time. It was obſerved, that theſe marriage articles 
, want but one circumſtance, v:z. a certainty of the lands, to make 
them, in point of law, a perfect execution of the power; but that 
this defect, viz. want of certainty, was now remedied; at leaſt in 
equity, by * the ſteps that had been taken, in the maſt ſolemn and 
deliberate manner, towards the execution of this ſettlement. 
It was ſaid, that a court of equity will look upon a thing cove» 
nanted to be done, and intended to be done, as done; and in cafe 
ofa legal defect in the execution of it, aid and aſſiſt that defect: 

but indeed this muſt be underitood of ſettlements, executions of 
powers, &c. founded upon valuable conſiderations, not voluntary 
ones. The preſent caſe is the caſe of a jointure, which is always 
favoured, becauſe it comes in lieu of dower. The caſe of 
Oaions v. Tyrer (a) was a cafe before LoRD CowrER, where a 
former will appearing to have been cancelled for no other reaſon 
but becauſe the teſtator thought he had made another to the ſame 
effect, which proved not to be duly executed, it was determined, 
that equity would ſet up the former will again. In the caſe of 
Parker v Parker (5), a man having power to charge lands for 


* [467 ] 


younger children, by a writing under his hand, atteſted by three 


witneſſes, did in fear of ſudden death, and being abſent from home, 
by a paper atteſted by two witneſſes, charge his eſtate with ſeven 


taouſand pounds for his children; and this defect was ſupplied, . 


becauſe occaſioned by his being abſent from home, and ſo not being 


able to have a ſight of the deed where this power was contained. 
In the caſe of Smith v. Aſhton (c), the power was to charge lands, 


by deed or will in writing under hand and ſeal; the deed in which 


| this power was, was a voluntary one ; and in the execution of this. 


le) 2. Ver 4½%/%ꝙ00 

(5) Rep. Eq. 168. cited Stra. 604 — 
Fee alſo 'Thwaites v. Day, 2. Vern. 80. 
and Powel on Powers, 189. 


Vor. X. | Ce - power, 


(c) 4. Ch. Caſes, 264. 
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power, the circumſtance of a ſeal to the will was wanting; yet thi 
defect was aided. For circumſtances are but cautions to prevent 
impoſition, the ſubſtantial part is to do the thing ; and therefore 


Covzxrar When it is clear and indubitable that the thing was deſigned to be 


AND Lady 


ANNA Cazztw. * In the 


done, the * of circumſtances ſhall not avoid the act in equity. 
of Hele v. Hele (a) it was ſaid, that if de facto the 


© [ 468 JR had been executed, equity would have ſupplied the defects; 


for circumſtances are only annexed to powers to prevent frauds, 
In the caſe of Peach v. Winchelſea (b), Loxd CowPER ſeemed to 
be of opinion, that in caſe of a covenant to convey land, the money 
being paid, a judgment confeſſed to a creditor, between the time 
of the covenant and the eonveyance, ſhould not affect the pur. 
chaſer ; becauſe in equity the land is eſteemed to be ſold from the 
time of the covenant. Fu/tice POWELL, in his argument in the 


Caſe of Bath v. Mountagu (c), admits, that even in cafe of a revo- 


cation, which is not ſo much favoured, a court of equity may 
interpoſe in a caſe of diſability ; as if the Duke of Albemarle had 
taken the deed over with him to Jamaica, and there, having an 
intention to revoke it, had gone as far as he could, by making his 
will with fix witneſſes, that this ſhould have been made good, 
though none of the witneſſes were peers, becauſe of the diſability 
he was under to get peers. It was argued, that though poſſibly it 
might be objected that the preſent caſe did not come directly within 
the authority of the caſes quoted, becauſe here the plaintiff did not 
come into equity to eſtabliſh a conveyance er executed, and 
only attended with fome trivial legal defect, but to ſet up a convey- 
ance that had not been at all executed; yet it did within the 
reaſon of theſe caſes; for all the preparations that were from time to 


time taken, in order to the execution of it, manifeſt as fixed and 


reſolved an intent to have executed it, as if it had actually been 
done. And to ſpeak properly, a deed or power executed but 


| defectively in ſome legal circumſtance, is really not executed in 


*[ 469] 


point of law at all; fo that in that caſe, a court of equity may be 
faid to ſet up a conveyance not executed, becauſe in point of law 
the whole execution is null and void. Had this draught 
engroſſed been a will, it had been a good will within the ſtatute of 
32. Hen. 8. c. i. and before the ſtatute of Frauds ; for that ſtatute 
does not require the will to be of the hand- writing of the teſtator, 
but only to be reduced to writing by his direction. A covenant 
to ſell and convey is fo far conſidered in equity, as that the Court 
will compel the heir to join in the ſale, though this be to his diſ- 
inheriſon ; for the money will go to the executors. It is true, 
that where a tenant in tail contracts for the ſale of land, and dies 
before execution, the Court will not carry this into execution 
againſt the iſſue. But the reaſon of this is, becauſe it is contrary 
to the intention of the firſt donor, who deſigned, as the ſtatute 4 
Donis ſays, that the eſtate ſhould remain in the blood, &c. But yet 
if a tenant in tail, having a power to make leaſes for three lives, 


(a) 2. Ch Rep. 9. (e) 9. Mod. 14. 
(#) 18. Vmer Abr. 118. | e 


wou 


— 


SE Se , ED. i, | 


- Eaſter Term, 8. Geo. 1. In Chancery. 


ſhould covenant to make ſach a leaſe; and die before execution, 


Lavpy — 


the Court would carry this into execution againſt the heir, though | CovenTay 


they would not a ſale. The caſa of Barkham v. Barkbam was a 
caſe in the LoRd SoukRs's time, wherein he decreed a defective 


ngainſ 


THE EARL or 
CovenTaY 


Jointure to be 8 againſt thoſe that claimed under a axp Lavr 


marriage- ſettlement, 
ſettlement. 'T here may peflibly be caſ-s where a court of equity 
has refuſed to do this, viz. to ſupport or make good conveyances 
defective in ſome legal circumſtance ; but then this has been when 
it was demanded in favour of voluntary proviſions. This five 


hundred pounds per annum jointure is but a ſmall incumbrance in 


compariſon of what the eſtate of the preſent earl is able to bear ; 
and he is one that will be the leſs favoured in this court, upon 


within the conſideration of the marriage- AXxZ CARE, 


account of his being a volunteer. * It was further urged, that as # [ 470 1 


accident is one great branch of the juriſdiction of this court, no 
caſe could ever come before it attended with more and ftranger 
incidents of this nature to be entitled to relief, than the preſent. 
The great difficulty of finding out lands free from thoſe incum- 


brances mentioned in the original power, death of the ſteward, 


fear to come up to London on account of the ſmall-pox, the acci- 
dental viſit of Ar. Sandys, the illneſs of the Earl, his lady's ten- 


derneſs for his health not ſuFering him tobe diſcompoſed by buii- 


neſs, and the ſuddenneſs of his death when the phyſicians thought 
him out of danger, are all ſo many accidents concurring to prevent 
the execution of this deed, and which cry for relief in this court. 
It was likewiſe ſaid, that the opinion of Counſel in this caſe would 
be conſidered as a favourable circumſtance, who all informed the 
Earl, he need not be uneaſy ; for if he died, a court of equity would 


conſider this deed as executed. | 

Mx. Cowyts, Counſel for the preſent Earl, The queſtion 
here is not, whether a court of equity will ſupply ſome ſlight 
defects in the execution of a power, but whether this court will 


entirely ſupply a non-execution ; and that in favour of a perſon 


not without remedy. For ſhe has a covenant that binds the heir 
at law, and the perſonal eſtate that the heir as executrix is intitled 


to; which, we fay, will, upon inquiry, be found to amount to two 
thouſand pounds over and above the five thouſand pounds cove- 
nanted to be laid out in land (wherein the plaintiff is only to have 


her life), and the two hundred and fifty pounds annuity. So that 


it cannot be pretended, that in this caſe here is any want of provi- 


hon ; there is one almoſt adequate to the fortune, though ſhe 
ſhould not ſucceed in what ſhe now prays againſt the preſent earl. 


* Chief Fuſtice HOLT, in his argument in the cafe of Bath v. 8 


Mountagu, ſtrongly inſiſts upon it, as a fixed and ſettled point in 


law, that powers are to be ſtrictly purſued; becauſe created by 

the owner of the land, in which caſe at pro ratione voluntas. 
When a court of equity decrees conveyances to be made and 
powers to be executed, it is always in caſes attended with circum- 


ſtances of ſuch weight as to make it appear fit and proper to be 
done in the judgment of mankind; and withomt ſuch circum- 
WE 24 os ſtances, 


[ 471] 
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Livy ſtances, a court of equity will never do it; it being pro tanta 1 | 
EovexT®Y? departure and variation from the common law. As to a ſurrender | 
ob. in caſe of copyholds; there is no doubt but this Court. may ſupply. . 
CorzxTay A defective ſurrender, or decree one where there is none at all; 
an» Lavy but though the Court may do this, ſurely it is not bound to do this, | 
Axx Cazzw. and in all caſes, and only becauſe it is aſked. No; it is to be 
| done upon particular circumſtances (as equity caſes turn upon 
Salk, 187. circumſtances), and in favour of purchaſers, or perſons that in law 
or equity are conſidered as purchaſers ; as a wife and children un- 
provided for. Therefore Lox D SOMERS, in the caſe of Kettle v. 
Townſend (a), decreed a conveyance of a copyhold in favour of a 
grandchild unprovided for; but the houſe of lords reverſed the 
decree, as thinking the Court had gone too far in extending this 
power to grandchildren. And this Court has refuſed to ſupply a 
defective ſurrender in the cafe of a wife provided for before. 
Biſcoe v. Cat- If the caſes quoted for the plaintiff be re- conſidered, ſome cir- 
del 77% cumſtances will be found attending upon them as will turn them 
ep. of Caſes in | eds: S Emo | 
Equity, 121. into fo many authorities in favour of this earl now defendant, 
As to the cafe of Smith v. Aſhton (b), Chief Fuſtice HOLT takes 
notice of it, in his argument in the cate of Bath v. Mountagu; and 
according to him, the indulgence a court of equity ever ſhews to 
proviſions made for younger children was the chief ingredient in 
*[ 472 ] the caſe. * Beſides, one very material circumſtance, as it is 
| reported in 1. Chanc. Caſes, 205. was omitted, when quoted by ths 
Counſel for the plaintiff, which was, that an iflue was directed to 
be tried at law, Whether ſuch notes in writing were part of the 
laſt will of Raph Afton 7 and being found by the verdict to be his 
will, and in favour of younger children thus provided for, the Court 
decreed the power well executed, though the circumſtance of 
ſealing was wanting. But is this an authority that the Coun 
" ſhould in the preſent cafe, in favour of one ſo amply provided for 
otherwiſe, decree the execution of a power ab origine, where it was 
Ante, 468. not executed at all? As for the caſe of Hele v. Hele, it is indeed the 
cafe of a jointure, but as there is no decree in it, the authority of it 
cannot be great; and the Counſel in quoting it ſeemed to make 
uſe of it under the head of accident. But certainly the pretence 
5 the plaintiff ſets up to be relieved in this court, under the head f 
Ante, 470 that branch of the juriſdiction of it (Accident), is the moſt ground- 
| leſs in the world. The articles were made in the year 1715, 
the Earl died in 1719, four years and a half intervene, and yet, 
according to them, it muſt be eſteemed an accident that he died 
before he could make the ſettlement in purſuance of the articles; 
and to ſupport this part of the caſe, the evidence gives us a hiſtory: 
of his ſteward, his gout, the doctor, and the bath. If it muſt be 
looked upon as an accident that a man dies in four years, why not 
in eight? nay, in eighty ? I know not where to put the bounds 
Were it proper or convenient to enter into the particular circum- 
ſtances of this noble family, it would appear, that the preſent eat 
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5 not ſo amply provided for, conſidering all the incumbrances upon 


bis eſtate; and therefore it would be {till harder for this Court to Coven Tay 


interpoſe to his prejudice, and in favour of one otherwiſe ſo well 


in the execution of the power the ancient rent was reſerved, 
but not ſaid what the ancient rent was. This, though ſuch a 
defect as this Court by ſending it to a maſter might have ſupplied, 
yet this Court would not interpoſe, becauſe to the prejudice of a 
third perſon, the remainder-man. This moſt certainly isa precedent, 
that what is now deſired of the Court is a diſcretionary power, to 
be exerciſed by this Court as the circumſtances in every particular 


caſe ſhall direct. The cate of Pigget v. Penrice (a), in LORD Rep. of Cafes is 
CowPER's time, in the year 1717, was this: A wife having a Equity, 137. 
power, in a ſettlement ſhe had made in favour of her liuſband, to e Cen. 35%: 
revoke the uſes and limit new ones, writes to one to prepare a deed - | 


to revoke the uſes, and ſettle the fame upon ſuch a relation; in 
which letter ſhe takes notice of this power in the ſettlement that 


did enable her ſo to do. Falling ill, ſhe ſends another letter, 


. prefling the preparing of this deed, for that it was her abſolute 
will to revoke the uſes, and give her eſtate to this relation. In 


this caſe the Court declared, that they would nat interpoſe ; that 


they muſt judge by what ſhe had done, not by what ſhe intended 
to do, - Had ihe been hindercd from the exerciſe of this power by 


the act of her huſband, then, the Court faid, they would have in- 


terpoſed. So poſſibly in this caſe ; had the execution of this power 
been prevented by the art and contrivance of the preſent earl, it had 
been a reafonable ground for this Court to interpoſe, g 


* Mr. Targor. It muſt be admitted, that the timitation by 
which the preſent earl enjoys is a voluntary conveyance: but then 


the late earl; and ſo by a title paramount to that of the late ear], 
who was himſelf a volunteer; and then I do not ſee, how one 
volunteer deſerves more favour than another. It is faid, that the 
preſent earl claims under a limitation clogged with this power, 
which is true. And had Earl Gillert been pleaſed to execute 
that power, Which he was perfectly at liberty to do or not, the 
preſent earl mult have ſubmitted to it; but ſince the power is 


unexecuted, it is juſt the ſame as if there had been no power at all 


ever created, The exceuting, or not executing, of this power was 
a mere Contingency ; and as the Earl muſt have been bound, if 
ihe lets favourable contingency had happened, it is very reaſonable 
that ſince the more favourable contingency has happened, he ſhould 
enjoy the benefit of it. The eſtate of the preſent earl is already 
clogged with two conſiderable jointures now ſubſiſting, and other 


. (4 Comy. 250. Prec. Ch. 471. Gilb. Rep. 137. 9. Mod. 15. See alſo Powel 
en Powers, 157. N | 


CES” 5 incumbrances ; 


provided for as this lady is, * In the caſe of Sir Charles Orby v. 5 


Lord Mohun, where LoRD Cow ER was aſſiſted by Chief Fuftice axy Lavy 
HoLT and other Judges, a bill was brought to have a defective Axxs Canzw. 
execution of a power of making leaſes ſupplied. In the power it 2., Vern. 331. 
was expreſsly enjoined, that the ancient rent ſhould be reſerved ; 54% _ 


*[ 454] 


it muſt be conſidered, that he claims under the will of thy father of Ante, 496, 
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Taſter Term, 8. Geo. 1. In Chancery: 


Lavy incumbrances ; ſo that were the intention of the creator of this 
CovzexT®Y power of any weight, it is very probable he would not chooſe to 
haue the eſtate of the family incumbered at once with fo, man 

Tux EAxL OF, . : | ny 

Covrnrey Jointures, which does not fo well anſwer the end propoſed by him 

av» Laer in creating the intail, viz. the ſupporting the honour and dignity 
Axxz CRV. of the family. It has been faid, that theſe articles are, even in point 
Ante, 466. of law, an execution of the power. If this were fo, the plaintiff 


muſt take her remedy at law, not in equity. But there is not the 


leaſt colour for this. For it plainly appears, from the wording cf 

i the articles, that however it might be primarily and originally the 
[ 475 J intention of the parties to have made this ſettlement, in.* purſuance 
of the power in the will, yet that they never intended to confine 


and reſtrain themſelves to it. The covenant is, “ that Ear! 
« Gilbert, or his heirs, at the requeſt of the lady's father, &c. 


& ſhall, by deed indented, &c. according to the power reſerved by 
cc the will of the ſaid earl's father, or otherwiſe, ſettle, or procure 
cc to be ſettled, lands of the value of five hundred pounds per annum, 
“ for her jointure.“ The words & or otherwiſe” ſet the articles 
. Jooſe and at large as to the power; for it is very evident that the 
ſettling of any lands, though not within the power, would have 
been a performance of the articles. The covenant is, that 
Earl Gilbert or his heirs ſhall do it; fo that if the heir did it, it 


would be a good performance of the articles: but it is impoſſible, 


that a power given to any perſon claiming under that ſettlement 
to jointure his wife, can be an authority for a fon (the heir) to 
Jointure his mother. It is ſaid, the plaintiff is a purchaſer : it is 


true, ſhe is fo, but of what? Not of any lands comprized in the 


will of Earl Thomas, and to which this power extends. All that 


ſhe is a purchaſer of is a right to a jointure ; and as a ſecurity for 


the performance of it, ſhe has relied upon the perſonal covenant 
which binds Earl! Gilbert and his heirs; and if there are aſſets 
ſufficient for that purpoſe, theſe are proper to be applied in ſatiſ- 
faction of this covenant. And to make the largeſt and moſt 
favourable conſtruction for her, ſhe can only be eſteemed a pur- 
chaſer with reſpect to us pro tanto as the aſſets fall ſhort of this five 
hundred pounds per annuum. It has been ſaid, that whatever a 
man does not give away from himſelf remains in him; and that 
whatever powers are reſerved by the donor (being part of the old 
dominion he had over his own eſtate) ought to receive a large and 
benign interpretation. This rule, though true, is not applicable to 


the preſent caſe ; for the perſon againſt whom this power is deſired. 


®[ 476 ] to be executed is one that receives his eſtate from * the ſame bounty 
that he who ſhould have exerciſed it did; and conſequently, fince 

both claim under the ſame title, and from the ſame donor, the one 

cannot challenge more favour than the other. It is a matter ct 

the higheſt importance, that rules of law, the boundaries and fences 

of property, ſhould remain fixed and ſettled, and be never broken 

in upon but with very good reaſon, and that too as ſeldom as 

poſſible; and conſequently, a court of equity will not be forward 

2. Vem. 6 to do it in favour of volunteers. Therefore in the cafe of Arundel 


v. Philpet, 


ZZZ ⅛ i j; 0 0a 


Eafter Term, 8. Geo. 1. In Chancery: 


2. Philpot (a), mentioned in the cafe of Bath v. Mountagu, where Lavy 
| there was a ſettlement, with a power of revocation, upon the tender Cov=xTaY 
ofa guinea ; the plaintiff, claiming under a latter ſettlement made 1 3 
in purſuance of this power of revocation, could not prevail to ſet Govexrer 
aide the firſt ſettlement, even in a court of equity, for want of being axo Lavy 
| able to prove that little circumſtance of the tender of a guinea z A* CE. 
but being a volunteer, wa's ſent to law to have it tried, revoked or 
not revoked. Indeed, at law, the party wzs fo fortunate as to prove 
me tender. Tenant in tail covenanted to ſell (5), received the 
money, ſtood in contempt to this court for not ſuffering a common 
recovery, and died in contempt, without doing of it; yet this 
Court would not compel the iſſue to do it, It is ſaid indeed, that Ante, 3695 
the reaſon of this is, becauſe it is in derogation of the intent of the ; 
donor. But this, though ſpecious, and what might have held at 
the time of making the ſtatute de Donis, cannot be faid with any 
reaſon at this day; for whoever gives an eſtate tail muſt be pre- 
ſumed to intend to give it with all the legal advantages. And as 
everybody is preſunted to know the law, the donor muſt be pre- 
ſumed to know, that by proper ways and methods the tenant in tail 
may diſpoſe of his eſtate, and be willing he ſhould. * As to the Þ 477 ] 
power exerciſed by this court in marſhalling of aſſets; this court 
never does it in favour of a reſiduary legatee; and where it is 
done, it is done for the ſake of paying debts, and in ſuch a manner 
z the creditors might have done themſelves; and therefore where 
the heir at law can have no reaſon to complain, 
IT WAS REPLIED for the plaintiff, that notwithſtanding what 
has been ſaid to the cantrary, this is a favourable caſe, being that of 
«lady who brought a great portion into the family, and will other- 
wiſe be ſtripped of a great part of that jointure ſhe covenanted and 
paid a valuable conſideration for. As to the objection raiſed from 
thoſe words in the covenant “or otherwiſe,” it is capable of two 
anſwers : FIRST, That it is a common caution or phraſe made uſe 
of by conveyancers to prevent any danger that may ariſe from 
miſtakes or miſrecitals; or, SECONDLY, It may relate to the man- 
ner or form of the conveyance ; for it is very improbable that it 
ſhould relate to lands not 8 in the power, the earl at 
that time having no other. In the caſe of Smith v. Afbton (c), Ante, 467. 471. 
the doctrine is fully laid down, that circumſtances annexed to the 
execution of powers are but in the nature of cautions to prevent 
ſurprize ; and therefore when the intent is plain, a court of uity 
will diſpenſe with them, And as that caſe is quoted by Mm. 
JusTiIcE PowEBLL, in the caſe of Bath u. Aountagus it is entirely 
put upon the accident of death preventing the execution of the 
power. The caſe of Hele v. Hele (d) was a caſe of a non- exe - Ante, 468. 474 
cution of a power ; and though there was no decree, yet. THE 
Loxp CHANCELLOR, by directing the plaintiff to amend a fault 


(a) 2. Vern. 69. (e) 1. Ch. Caſes. 
(5) Lanyon v. Williams 3 Weale v. (4) 2. Ch. Rep. 29. 


Lever j Powell v. Powell 
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[4781] - Eaſter Term, 8. Gea. 1. In Chancery, 


Lavy diſcovered in the bill, plainly declared what his ſenſe was. * The 
hart) of diſtinction has always been taken between ſettlements perfectly 
tar kan or voluntary, and thoſe founded upon a valuable conſideration, Mx. 
Covexrxy COWPER has indeed advanced another, of proviſion and no provi. 
ax» Lady ſion; but cited no caſe in maintenance of this diſtinction. In the 
Axxx CAA. caſe of Smith v. Aſhton (a) there was a collatera] proviſion ; and 
ſoit is an authority againſt that diſtinction. Indeed, in caſes ot 

voluntary conveyances the Court has thought the matter of provi- 

ſion or no proviſion fit to be regarded; but never in conveyance 
founded upon a valuable conſideration. As to the objection, that 

had this power been reſerved to the party himſelf, it would have 

received a large interpretation, but being to a remainder-man it 
Ante, 475 muſt have a fri one; it may be anſwered, that this is a power 
| reſerved to a ſon, who without this ſettlement, being heir at law, 
would have had the whole fee in him ; and therefore 1s intitled to 

the ſame favour; which is a reaſon allowed of in the caſe of Sir 

Charles Orby v. Lord Mobun (b). Indeed, as to the caſe itſelf, 

it was ſaid to be fit to be left to the law; becauſe a voluntary and 

Ante, 473. 476. peeviſh execution of the power. The caſes of Piget and Pen- 
rice (e), and Arundel v. Philpat (d), were caſes relating to powers 

of revocation, not ſo much favoured by this court, and voluntary ; 

ſo that though the Court denied relief, they did it upon grounds 
Ante, 476. that we admit of. As to the caſe of tenant in tail, it is contrary 
to the intention of the donor, at leaſt the primary one; though the 

law gives the tenant a power to defeat this intention in a proper 

manner. It is contrary to the ſtatute de Donis, made in ſupport 
of this intent of the donor; and though this ſtatute has been fo 
expounded, as that by feigned actions,*&e. yet if that particular 
| way chalk ed out by the law be not complied with, a court of equity 
S 1 7 may retuſe to interpoſe. * In the caſe of Lady Clifford v. Earl 
479 of Burlington (e), Lord Clfird had a power to limit a jointure 
2. Vern. 379 of one thouſand pounds per annum on lands in Ireland. Upon his 


| Rep. of Caſes in marriage he covenanted accordingly to ſettle a jointure of one 


Equity, 167. thouſand pounds per annum, ſends to his ſteward in Jreland for 
particulars, which were ſent, and the conveyance made ; but after 
his death it was found, that the lands did not amount to more than 
ſix hundred pounds per annum. A bill was brought againſt the 

remainder-man to have the. jointure completed; and decreed by 

Ante, 466. SIX NicHoLAs WRIGHT' againſt the remainder-man. That 

' Clauſe in the will of Earl Gilbert, wherein he gives her three 
thouſand pounds over and above what was ſettled upon her by the 
articles, is a plain proof that he did look upon the articles as a good 

Ante, 472: execution of the power by way of àppointment. As to what was 

| ſaid, that this caſe cannot fall under the head of accident, becauſe 
the Earl lived fo long after the marriage; it is eaſy to anſwer, 
that four years or more may be as much apologized for and 


(a) 1. Eq. Abr. 345. 1. Ch. Cafes, (e) See Powell on Pov er3, 157. 160. 
263. Finch C. R. 273. 1. Freem. 338. (4d) 3. Ch. Caſes, 70. Powell on P. 


3. Salk. 277. a Wo NE: > 136. 3 777 
(5) 3. Ch. Rep ks. Wann,, ̃ 4 4 
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Eaſter Term, 8. Geo. 1. In Chancery, 


corered by accidents as one; and whether the preſent caſe be not Lany 
ſuch a one, muſt be ſubmitted ta the Court upon the evidence. CovenTay 
PankkR, Lord Chancellor. As to the five hundred pounds "Covenzay © 
2-year, the Lady Coventry has certainly a very ſtrong and a very ax» Lave 
favourable caſe ; there can be no queſtion whether, though there A . 
may from whence, ſhe ought to have it. It does not appear to me, 
but that the heir at law may literally perform this covenant ; and 
then the controverſy will be only between the preſent earl and the _ 
heir at law. I do not believe the defendant in her anſwer looks 4 
upon the five thouſand pounds depoſited for a purchaſe as aflets z - 
| whereas the plaintiff being intitted to intereſt only for her life, the 
reverſion is aſſets. * Suppoſe the plaintiff had brought her action * [ 480 ] | 
it law, upon her covenant, againiſt the heir at law; it deſerves to £ 
be conſidered, whether the heir at law could have come into this 
court to have been relieved _ the remainder-man, and to 
have had this land ſettled in eaſe of his perſonal eſtate, and diſ- 
charge of the covenant laid on him by the anceſtor. It is abſurd 
to imagine, that the words © or otherwiſe?” ſhould relate to the 
manner of the conveyance; or that the ſettling of other lands, to 
the value of five hundred pounds a- year, than thoſe comprehended 
inthe power, would not have been a full performance of the cove- 
nant. And it is impoſſible that the heir making a ſettlement upon his 
mother could be ſuppoſed acting in purſuance of a power enabli 
a man to ſettle land upon his wife for her jointure. This is a =. 
of great importance. Marriage-ſettlements and executions of 
powers are of daily uſe ; and therefore Þ ſhall be very cautious of 
making precedents. I will not determine it without the aſſiſtance 
of ſome of the Judges; in the mean time I will direct an inquiry 
Into the aſſets, that ſo I may know how far Lady Coventry is con- 
cerned in the queſtion. The preſent earl being only tenant for life, 
no decree that I can make will bind the iſſue; and therefore it is 
more ſafe for the Lady to have a ſatisfaction out of the aſſets upon 
tze coverant, if there be enough to anſwer all her demands. 


N. B. When the cauſe came on again, the Judges that the 
Lord Chancellor called to his aſſiſtance were of opinion, that the 
marriage-articles entered into by Earl Gilbert, together with the 
deed of ſettlement drawn by his direction in purſuance of the ſaid 
articles, was ſuch an execution of the power reſerved in the will of 
Earl Thomas his father as was binding in equity. 
And accordingly IT wAs DECREED, that the plaintiff ſhould 
have * for her jointure the lands mentioned in the ſaid intended # [ 481 1 


lettlement. 


Hill 
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Cafe 225. Hill againft Filking and his Wife. 


88 _ A GRANDMOTHER having no children, but only a grand. 


Da a ſon and granddaughter, and being a Roman catholic, ſhe made 
—_ we ba her will on the 8th of May 1716, by which will ſhe devifes her 
years of age at eſtate to three truſtees, whereof two were Roman catholics, the 
the death of the third a proteſtant. She deviſed the eſtate to be fold for the pay. 


Eſtator, and ment of her debts 3 gave a hundred pounds legacy to her randſon, 


een who was her heir at law; and directed that the ſurplus ſhould be 
after atzaining Paid ta her granddaughter, at her age of twenty-one or marriage, 
that age, purſu · provided ſhe married with the conſent of the two popiſh truſtees, 
ant to 11. & 12. the proteſtant truſtee being to be unconcerned in that affair, 
2 good deviſe. h 

> voſt. «a6. the granddaughter married aproteſtant, by the canfent of the popi 
$. © poit- 53% truſfees. At the time of the death of the grandmother, the grand. 
3. C. 9. Mod. ſon was but nine years of age, and educated in the Roman catholic 
IE Cares cn religion. The granddaughter, at the time of her marriage, was 


Will. 3. -is Having made this will, the died in Jay 2726. In Auguft 1727 


22. fifteen, and likewiſe educated a papiſt, and proſeſſed that religion at 


S. C. 2. Peer. the time of making the will, and of the death of the grandmother, 
Was. 6. and at the time of the marriage. Both grandſon and granddaughter 


8. C. 2. Eq. have ſince eonformed, taking the oaths, &c. before they came to 


* 52- 6s. the age of eighteen. 
It was the perſuaſion of witneſſes examined inthe cauſe, that the 
true motive that prevailed with the grandmother to difinherit her 
grandſon, her heir at law, and give her eſtate to the granddaughter, 
Was, that the grandfon being but nine years of age, ſhe did not 
know but he might eaſily be brought up a proteſtant ; but the 


i : r 432 ]* granddaughter being fourteen years of age, and fo better 
| grounded in her principles, ſhe hoped would firmly adhere to the 


Roman catholic religion. 1 Pu 

Though the popiſh truſtees confented to the match, and that 
with a proteſtant, yet nothing was ſettled upon the wife but barely 
her own fortune; and that too ſubj 
the huſband and the popiſh truſtees, 


The queſtion now before the Court was, Whether this deviſe 


to the granddaughter was not void by the 11. & 12. ll. F — 


and fo the grandſon intitled to have the truſt of the reſidue, decreed 
to deſcend on him, as heir at law, and having taken the oaths, &c. 
as that act requires, within ſix months after the age of eighteen ? 


This point depends upon two clauſes in that act. The firſt | 


elauſe enacts, That from and after the twenty-ninth of Septem- 
« ber 1700, if any perſon educated in the popiſh religion, or pro- 
ec feſſing the fame, ſhall not, within fix months after attaining the 
« age of cighteen, take the oaths, &c. ſuch perſon ſhall, in reſpect 
« of himſelf only, but not in reſpect of his heirs or poſterity, be 


* diſabled and made incapable to inherit or take by deſcent, deviſe, * 


cc or limitation, in poſſeſſion, reverſion, or remainder, any lands 


* 
« tengnents, er hereditaments; and that during the life of fuch 
=, b perſony 


ject to a power of revocation by 


Eaſter Term, 8. Geo. 1. In Chancery. 


« perſon, or until he or ſhe ſhall take the ſaid oaths, &c. the next 
« of his or her kindred, which ſhall be a proteſtant, ſhall have 
« and enjoy the faid lands, &c. without being accountable for the 
profits. _ ET | | 

The ſecond clauſe enacts, That from and after the tenth of 


« April 1700, every papiſt, or perſon making profeſſion of the 


« popiſh religion, thall be diſabled and made incapable to purchaſe 


epamſt | 
ILKING 


AND A Wings. 


« either in his or her own name, or in the name of any other per- 


« {on or perſons to his or her uſe, or in truſt for him or her, an 


« manors, lands, profits out of lands, tegements, rents, terms, ar 
« hereditaments, &c.“ 


Ir was ARGUED for the grandſon, the heir at Jaw, that it [4831 


cannot be diſputed ſince the caſe of Roper v. Radcliff (a), that 
though the eſtate be deviſed to be ſold for the payment of debts, 

et as to the re/iduum, it muſt be conſidered as a deviſe of land. 
It muſt likewiſe be admitted ſince that caſe, that the word © pur- 
« chaſe” in the ſecond clauſe does include deviſes, and all manner 
of ways of coming to eſtates in oppoſition to deſcent ; and conſe- 
quently, that if the granddaughter be a perſon that falls under the 
. ſecond clauſe, this deviſe to her would be void. As to the deſcrip. 


tion of the perſons to which the word © purchaſe” in the ſecond 


_ clauſe does relate, it is only a papiſt, and one profeſſing the popiſh 
religion. And certainly the granddaughter, who is proved ta 
have been educated in, and to have profeſſed the popiſh religion at 
the time when the will was made, when the teſtatrix died (the time 
when the right to the re/iduum veſted, though it was to take effect 
in futuro, V1Z. at the age of twenty-one or marriage), nay at the 


time of the marriage, and ſo zealous in her religion as to declare 


ſhe would be torn to pieces by wild horſes before ſhe would turn 
| beretic, muſt be eſteemed one that comes within the deſcription in 
the act, & a papiſt, or perſon making profeſſion of the popiſh 
« religion.” And though ſhe has ſince conformed, yet ſince ſhe 
did not do fo at the time when the teſtatrix died, the time when 
her intereſt veſted, the ſubſequent conformity will not replace that 
Intereſt which is now veſted in another. All this is ſo plain, that 
it could not in the leaſt be controverted, were the queſtion ſingly to 
be determined upon this clauſe. But it may be objected, that 
there is another clauſe in this act, and care muft be taken that 
ſuch an interpretation be put upon both theſe clauſes as to make 
them conſiſt with one another, which I own muſt be done; but the 
putting of this conſtruction upon the ſecond clauſe will not con- 
tradict anything enacted by the firſt. For whoever conſiders the 
act well will find, that the law-makers intended, by the firſt 
clauſe, to have regard to the eſtates that then were in being. 
And as to theſe it is plain, that the act never intended to break in 
upon, or interrupt the courſe of, the deſcent; but only to create a 
temporary incapacity or diſability of taking the profits, removeable 


(9) Ante, 93. 234 , 


1 d. 


1 Eaſter Term, 8. Geo. 1, In Chancery, 

1 Hits by conformity before ſuch an age. And though the word ( deviſe t 
M ee be in that clauſe, yet it muſt be underſtood of ſuch deviſes as are 0 
* 8 deſigned to prevent the deſcent; and conſequently muſt relate to 1 
1 ſuch deviſees who, being heirs at law, would have taken by deſcent = 
"I had it not been deviſed to them. And had they not done this 
+ they had done nothing; for the act might have been evaded with 
1 all the eaſe imaginable. As by the former clauſe the ſtatute pro- [ 
* vides for eſtates then ſubſiſting, by the ſecond it intended to pro- . 
3 vide againſt all new acquiſitions by perfons profeffing the Roman b 
* eatholic religion. And here the legiſtators thought it reaſonable 5 
1 to provide againſt this, not by creating, as in the former, a tempo- { 
8 rary incapacity, removeable by conformity, but a total and abſolute | 
. | - Incapacity to take at all. As the granddaughter appears thus 4 
{ i 8 to have been within the deſcription of the laſt clauſe, | 
* : lo it is no lefs plain, that the grandſon, being heir at law, has, by : 3 
{0 d his conformity within the time preſeribed by the act, in the firſt 
N | . 2 of it, put himſelf in a capacity of taking by deſcent, as heir 


- ITwas ARGUED in favorr of the granddaughter, that the great 
deſign of this act of parliament was to encourage Roman cathzlics.. 
to turn proteflants, by making it their intereft fo to do: whereas 
this interpretation would be a great diſcouragement ; fince by 
73 turning they were to receive no advantage. And therefore it was 
= I 48; ] ® inſiſted, that fince this laft clauſe was in that reſpect more fevere, 
i and created a total incapacity, without reſtoring them upon their 
: conformity, it ſhould not be extended to any that could poſſibly 
come within the former; and that therefore, as the firſt clauſe re- 
ſpected perſons under the age of eighteen, ſo none ſhould be deemed 
_ perſons profeſſing the popiſh religion within the fecond clauſe, but 
ſuch as were above that age at the time of the purchaſe : and that 
the firſt clauſe may extend to the granddaughter is plain, the words 
being © to take by deſcent, limitation, or deviſe.” 
PARKER, Lord Chancellor. The grandſon ſeems to me to have 
a ſtrong caſe, It is admitted, that the granddaughter is within the 
expreſs words of the ſecond clauſe ; ſhe being proved to be a perſon 
profefling the popiſh religion at the time of the making the will, 
and of the death of her grandmother, and of her marriage. 
But it is ſaid, that this ſecond clauſe muſt, as to the perſons to 
pF whom it is to relate, be reſtrained by the firit, ſo as not to extend 
do any comprehended in that clauſe ; for otherwiſe, as the difabili- | 
ties created by theſe two clauſes are different in their nature, the 
one part of the act would contradict the other. The meaning of 
the firſt clauſe in this act has heen very much miſtaken, It has 
been imagined, that this clauſe has ręlation to the age of the perſon 
at the time of the deſcent; whereas the act ſays nothing at all to 
that matter. For it is plain from the act, that the age of the perſon 
has relation entirely to the time of taking the oaths, & g. not of the 
deſcent: and therefore though, when the infant comes to the age 


of eighteen, the deſcent has not happened, yet then it is that the 
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Faſter Term, 8. Geo: 1. In Chancery. 


time preſeribed by the act for qualifying, &c. commences, in order 
to become capable of what may hereafter deſcend to him. 
1n caſe he ſlips this time, and * the land deſcends afterwards, the 
incapacity by the act takes place ; nor is this any hardſhip, ſince 

he had it in his power, by a timely confotmity, to have Beeii a e 
dle of taking it. The firſt clauſe in this act of parliament has 
teſpect to old ſubſiſting eſtates; but whereas the law- makers 
plainly foreſaw, that if they ſhould only uſe the word © deſcend,” 


Hitt 
againſt 


Fit KING 
AND HISWIFP, 


the act would ſignify juſt nothing; therefore the words © limita- 


« tion and deviſe” were added; the firſt to comprehend all thoſe 
eſtates where the preient poſſeſſor being only tenant for life, the 
ſon in remainder was to take by limitation ; the other of deviſe, to 
prevent the interrupting the deſcent, and fo evading the act, by 
deviſing to the heir at law. The ſecond clauſe has relation to 
| eſtates to be created ix futuro. And as to theſe eſtates, the 


| legiſlators thought it reaſonable to create not a temporal 


. incapacity, removeable upon conformity by a certain age, but 
a total and abſolute diſability to take at all. From this view of the 
at of parliament it appears, that the words in the firſt clauſe, 
s (eviſe and limitation, have a proper uſe and ſignification, 
without breaking in upon the ſecond clauſe; for they extend 


to all luch deviſes and limitations as are not made void by the fecond 


clauſe, of which many inftaaces could be given. And thus it 
appears, that the ſecond clauſe, being entirely diſtin& from the 
firſt, the age of eighteen is entirely immaterial. Even in the 
opinion of the Counſel for the granddaughter, the legiſlators did not 
_ think proper to lay perſons over the age of eighteen, and profeſſing 
the popiſh religion, under the temptation of turning proteſtants 
by giving them their eſtates upon conformity; and therefore the 
argument drawn by the Counſel for the granddaughter, from the 
intention of the legiſlators to encourage papiſts to turn proteſtants, 
by giving them their eſtates again, is of no force; for in the firſt 
* clauſe it was their intention, but in the ſecond moſt evidently it 
was not. The only remaining queſtion will be, to fix the time 
when a perſon may be ſaid to profeſs the popiſh religion; and this 
indeed will be extremely difficult, and perhaps impoſſible, upon 
account of the difference of capacity, education, &c. I can be ſure, 
that at one, two, or three years of age, a perſon cannot be ſaid to 
profeſs any religion at all, and conſequently not the Roman; ſo at 
eighteen” and before can be ſure, that perſons may profeſs the 
religion they are of, and conſequently the Roman. I his the 
makers of the act plainly ſuppoſed, when taey enacted, « That if 
« any perſon profeſſiug, &c. ſhall not, witnin fix months after 


*[ 45 


& attaining the age of eighteen, &c.“ But for the exact bounds, 


it is impoſlible to fix them; and they muſt therefore be left to the 
diſcretion of the Judges, who will be very indulgent in this matter. 
Ihe caſe is a new one; and therefore-I will have the afliftance of 
the Judges. ED | | 
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Eaſter Term, 3. Geo. 1. In Chancery. 


Fits But his lordſhip directed ſome iſſues at law, to bring the caſe 
more fully before the Court (a). 5 = | 
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Fit RING 
azz ris Wir rr. . | ; 
: yy (a) This caſe came on again in the Loxp Macer xsyF1tL ny infavour of the 
; month of June 1725, upon the amended dzfendant.—See S. C. poſt. 536. 2. Peer. 
| bill, before KING, Lord Chancelor, who Wms. 13. notis. | | 
| detreed, contrary to the opinion of | | 
Cafe 226. Mills againſt Eden. 


Care of court of EDEN being indebted to Mills in the ſum of five hundred 
—__ wo pounds, for his better ſecurity confeſſed a judgment to him, 
eee — In the month of July 1712, Eden made his will, and deviſed his 
And to truſtees to be fold for the payment of debts, and died. 

"ag * ET. The truſtees being dead, or refuſing to act, adminiſtration with 
s. te will annexed was granted to * the plaintiff Mills, as being the 
® [ 488 ] largeſt creditor, and that by judgment. Milli brought this bill 
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againſt the widow, and others of his creditors, to have an account 
of the eſtate, diſcover incumbrances, &c. | 
What was ſpecial in the caſe was this : | 
Eden made a ſettlement upon his wife after marriage, of the 
lands that were then his father's, in bar of dower and thirds ; his 
father joining with him. The uſes in the ſettlement were to the 
uſe of his father for his life, then of the mother for her life, 
remainder to the uſe of Eden for his life, remainder to Mary Eden 
his then wife (the defendant) for her life, for her jointure in bar of 
her dower, thirds, &c. remainder, &c. 5 | 


The father was alive at the time when the defendant Eden put in 
her anſwer, but died before the hearing of the cauſe. She by her 
anſwer waived this ſettlement, as being made after marriage, and 
not to take effect, in the original creation of it, immediately upon 
the death of her huſband, as the ſtatute about jointures requires; 
for the father might outlive the huſband, and in fact did fo, and ſe 
might the mother; and though they are ſince dead, yet that will 

not make the jointure more binding. | 


She therefore inſiſted upon having her dower. 


But THE LoR D CHANCELLOR ſeeing in the caſe, that if ſhe 

waived this ſettlement, theſe lands would go to the heir at law, 
not ſubject to the payment of any debts, ſince it was never part of 

the teftator's eſtate, the father outliving him; and that if ſhe was 

to have her dower, there would not be aſſets to pay (as the Counſel 

faid) five ſhillings in the pound; and fo that the wife did this, in 

| favour of the heir at law, to the prejudice of the creditors ; 

1 8 * HE DECREED, that ſhe ſhould take this eſtate for her life, under 

' 14 9 this ſettlement; but that ſhe ſhould affign it over in truſt for the 

« creditors, who ſhould convey to her a third of the land of her huſ- 
band for her dower, free from incumbrances. ble faid, that this 

| _ | : Was 
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Faſter Term, 8. Geo. 1. In Chancery. 
was no more than what was agreeable with what the Court does in Mets 


other caſes ;z as in decreeing a foes e who has his elec- 272 
tion at law to reſort for his ſatisfaction to either real or perſonal _ 
eftate, to make ſuch an election as ſimple- contract creditors : 


may not be defrauded (a). 


| (a) See Sagittary v. Hyde, 2. Ver. Lannoy v. Duke of Athol, 2. Atk. 466. | 
455. Porey v. Marſh, 2. Vern. 182. 2. Fontblanque's Equity, 302. 


C ock againſt Goodfellow. Caſe 227, 


WALTER COC deviſes by his will one-third of his perſonal A deed made by 
| eſtate to his wife, the other two-thirds to be equally divided # trader two 
among his children, with the advantage of ſurvivorſhip, in caſe any e _ 
of them died before they came of age. He made ſeveral, and ruptey commit 
among the reſt his wife, guardians of his children. He directed, ted, for fecuring 
| that the eſtate of the children ſhould be placed out to intereſt, or the fortunes of 
other way of improvement, by the conſent of the majority of the children out of | 
| guardians 3 and he further directed, that his wife ſhould have the ujomnies in 
advantage of the improvement of two-thirds of the eſtate of the agamit the cre- 
children, without any account, for their maintenance; and that ditors. 
the intereſt of the other third ſhould go towards the increaſe of _ 
their fortunes. He makes his wife executrix, and dies in Auguſt Abr. OD 
1712, leaving behind him a very conſiderable eſtate, both in money 


and the ſtocks. 
His wife proves the will, and takes poſſeſſion of the eſtate. 


In May 1714, Peter Vandermaſb, one of the wife's brothers, 
died, and left in money to the children about & five and twenty , 4 
hundred pounds, which money came into the hands of their [ 499 ] 
It was proved by the book-keeper, that immediately upon the 


death of the father, an account of the whole eſtate was taken, and 
an exact eſtimation made of what each child's ſhare game to; 
and that the accounts of every child, with the intereſt and income 
belonging to his fortune, were, with great exactneſs, kept ſeparate 
and diſtinct until the year 1719, when, upon caſting up the 
accounts, the whole eſtate belonging to the children was found to 
amount to about four and twenty thouſand pounds. | 


In May 1720, Mrs. C:4, the mother, treated of a match for her 

eldeſt ſon with a daughter of Lord Trevor; and by marriage- 
articles it was agreed, that five thouſand pounds ſhould be paid by 
the mother, Mrs. Cock, and five thouſand pounds by Lord Trevor, 
into the hands of truſtees, to be laid out inland, and ſettled in the 
uſual way of marriage-ſettlements. Mrs. Cock covenanted beſides, 
that ſhe would purchaſe a hundred pounds a-year, and ſettle it to 
the ſame uſes as the former, except the jointure, | 


About this time Ars. Cock lays out about ten thouſand ſeven 
dundred pounds in a purchaſe of land of one Scot, 
: 8 ; Ars. 
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Eafter Term, 8. Geb. 1. In Chancety. 

Mrs. Cock all this time carried on à very great trade. IA 
October 1720, her brother Yandermaſh, in Holland, ſent her word 
that though he had in effects more than enough to anſwer a 
demands, yet. ſo great was the run upon him, occaſioned by the 
ſudden fall of 3 in Holland, that unleſs ſhe would ſupply hinj 
immediately with money and credit to the amount of forty thouſand. 
pounds, he could not ſtand it. EL: CE 


Ars. Cock complied with his defire ; but at the ſame time, viz. 
the nineteenth of October 1720, the makes a deed, wherein, taking 
notice of the will of her huſband, and what was left thereby to her 
children, and of the will of the uncle, and what he left them, andsf 
the ſum that appeared due to the children upon an account taken 
in the year 1710, and of the marriage- articles of her ſon, by which 
five thouſand pounds was to have been paid to “ truſtees for, &c. 
and a hundred pounds a-year purchaſed; &c. ſhe covenants that, 
for the better ſecuring what thus appeared to be due to her children, 
ſhe would immediately transfer to truſtees, &c. all that ſhe had in 
the ſeveral funds; and whereas the books of the Sourh-Sea (um- 


| pany were then [hut, ſhe declares, that as to the South-Sza ſtock, 
ſhe was but a nominal truſtee for her children, the ſtock havin 
been bought with their money; and that as ſoon as the books 


*{ 492] 


were open, ſhe would transfer, &. And in the fame deed, the 
State that ſhe had for her life was conveyed to the truſtees for 
ninety-nine years, if ſhe ſhould live fo long, as a further ſecurity 
for her children: the eſtate likewiſe purchaſed by her of Scot, 
with a view, as ſhe ſaid, to have made good the marriage-articles 
ef her ſon, was conveyed to truſtees for that purpoſe. The truſtees 
(the children's demand ſatisſied) were to ſtand ſeiſed of the ſurplus 
to the uſe of the mother. All the ſtocks that were transferrable 
were transferred next day. 


The fixth of December, Mrs. Cock became a bankrupt ; the 
child en of 47rs. Cock bring their bill to have this deed eſtabliſhed, 
and to have the preference of rs. Coct's creditors, vo 


IT WAS ARGUED in Favour of the children, that this deed being 
made two months before any act of bankruptcy, and for ſecuring 
that to which the children had a juſt demand, was a good deed, 
It was faid, it the ſpecific aſſets of her huſband and brother had 
remained in her hands, unblended and unmixed with her own, and 
then this misfortune had befallen her, there could have been no 
queſtion, Whether the children's eſtate could be ſubject to the 
mother's debts ? and therefore the queſtion can only ariſe from the 
mother's having blended and mixed thoſe aſſets belonging to her 
children with her own eſtate and trade. * And ſince this was an 
act chat it was impoſſible for the children to prevent, and from 
whence they couid not receive the leaſt poſſibility of advantage, but 
might be very great ſufferers, the mother, it ſhe has been guilty ot 


it, has broken the truſt repoſed in her. Now if the mother, _— 


ſcniible of this, has by this deed endeavoured, as in juſtice an 
TT . conicience 


wy 


| Eaſter Term, 8. Geo. 1. In Chancery. 


conſcience ſhe ought, to prevent any inconvenience they might. Cen 
otherwiſe have been liable to, from that wrong ſhe had done them, againſt 
in mixing their eſtate with hers, this, as it is an act of juſtice to 
her children, will be always favoured in this court. It would be 
yery ſtrange to ſay, that if Ars. Cock has been guilty of a breach 
of truſt, the aſſignees, who ſtand in her place, ſhall take advantage 
of it, when ſhe herſelf could not; and that in conſequence of this, 
the eſtate of the children ſhall be veſted in the aſſignees for their 
advantage. This deed has done no more for the children than poſ- 
fibly what, by a bil] brought in this court, ſhe might have been n 
compelled to. The caſe of Taylor v. Mheeler (a) was quoted, as 2. Vern. 564. 
a ſtrong caſe in favour of the children, There a copyholder in fee Salk. 449. 
ſurrendered to the uſe of the mortgagee in fee; but before the ertate & 
preſentment of the ſurrender became a bankrupt. LoxD CowpER, an * 
upon the queſtion brought before him, Whether the aſſignees of by deſective 
the commiſſioners of bankruptcy ſhould be preferred, or the conveyance, 
mortgagee ? decreed in favour of the mortgagee ; becauſe the ee eee, 
aſſignees ought not to be in a better caſe than the bankrupt, who 2 eee 
was bound in equity by this defective conveyance. So in the ſame ers of bankrupt- 
manner as to the ſtock transferred, Mis. Cock being bound in law ey. | 
and equity; and as to that untransferred, in equity, the affignees 
who ſtand in her place muſt be fo too. ” 


* ARGUMENT in favour of the aſſignees. As to the accounts # [ 49 3 1 
that were ſaid to he kept ſeparate and diſtinct; it was ſaid, that as 
theſe accounts were not binding on one hand with reſpect to the 
children, fo on the other hand they cught not to prejudice the 
creditors, Theſe accounts were kept merely for the mother's 
ſatisfaction, and were entirely under her power. No part of the 
eſtate whatever ſpecificated by them to the children; and therefore 
they are not in the caſe. Then it was argued, that the deed was 
void from the time, nature, and end of it. As to the time; it was 
made but to months before an actual bankruptcy, which in all 
probability ſhe then foreſaw. As to the nature of the deed ; there 
js in it ſuggeſtio falſi; for that part of it wherein ſhe ſays, that the 
ſtock was bought with her children's money, is entirely falſe ; nor 

is the price mentioned at which the ſtock is bought. So likewiſe 
what ſhe ſays, that ſhe is but a nominal truſtee for them, is all falſe ; 
for it does not at all appear, that this partof the eſtate, conſiſting in 
the ſtocks, was anyways appropriated to the children before this 
deed. Another badge of fraud in this deed is, that ſhe plainly 
appears to be puttilig every-thing out of her own power, and 
covering every- thing by it; for her eſtate for life in land is by it 
veſted in truſtees, as a further ſecurity for the children. As to the 
end of the deed ; it is to give an 5 preference to her children, 
who muſt be acknowledged to be creditors. And as far as the 
preference is undue, pro tanto it is to defraud the reſt of the credi- 
tors. And then this deed itſelf amounts to an act of bankruptcy ; 
jor it falls directly within the deſcription of 1. Fac. 1. c. 15. of a 
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Cocx * fraudulent deed, made on purpoſe to defeat or delay creditors, 
agenft Beſides, this deed is plainly a voluntary one; for the was a 
GoopsELLow. . nog ) ta 
perfect liberty whether ſhe would or would not make it. And it 
is made to prevent that equality which in a court of equity is 
always accounted the greateſt equity. As to the ſtock untranſ. 
ferred ; it. was faid, that the aſſignees were within the common 
rule of equity ; that having Jaw and equity of their fide, they ought 
to prevail againſt the children, who had an equitable right only, 
Ante, 4322 As to the caſe of Taylor v. I beeler (a); it was ſaid, that caſe 
differed from this. For firſt, there the money was lent upon that 
very ſecurity of the copyhold land; and there being an inchoation 
of a legal eſtate, complete guoad the mortgagor or ſurrenderor 
there was, as LoRD CowPER obſerved, a lien _ the land, 10 
* the mortgagee might have compelled a ſpecific performance; 
fp which in the nature of the thing is impoſſible here, one huner 
pounds flock being as good as another. And ſecondly, it did not 
appear, that the ſurrender was made upon a view of his becoming a 
bankrupt. As children will reap the greateſt advantage from their 
parents undertakings, fo it is reaſonable that they ſhould, at leaſt as 
much as creditors, ſhare in the misfortunes of their parents. 


+ — — — — e -—=» 


IT was REPLIED in favour of the children, that no deed could 
be 2 fraudulent deed, fo as to amount to an act of bankruptcy 
within the ſtatute 3. Fac. 1. c. 15. but what would be eſteemed 
fraudulent againſt a purchaſer, by 27. £72. c. 4. which it can 
never be {id that this is. The deed in the ſtatute 3 "Jace 1: C. 1 5. 
is ſuppoſed to be a deed of truſt for the advantage of the bankrupt, 

2 [ 295 and to avoid * the payment of debts; but this is a deed in truſt for 
1 49 creditors, and for the payment of debts. Nor will the preference 
created by this deed make it fraudulent. Por an executor may by 
law, among debts equal in their nature, give a preference to which 
he pleaſes ; nay, by confeſſing judgment to a creditor by ſimple 
contract, he may give him a preference to creditors of a ſuperior 
nature. Every man by paying a debt, when he owes others, gives 
that creditor a preference. If paying of the children, if they had 
been of age to receive it, had been lawful for the mother, as moſt 
certainly it had, the giving ſecurity for the doing of it muſt be 
lawtul too. She was ſo far from beinga bankrupt at the execution 
of this deed, that it is plain ſhe did not think of becoming one at 
the time ; for if ſhe had, ſhe never would have ſent her forty 
thouſand pounds to have ſupported her brother's credit. "The caſe 
of Taylor v. Fheeler, reported by Saikeld (a), is a ſtrong caſe ; 
for there the mortgagee had no more eſtate in law in the land than 
the children have here in the ſtocks untransferred. Articles cf 
agreement for a jointure have been held good againſt aſſignees, 
though legal eſtate in them. = | 


ParKER, Lord Chancellor, after giving a narrative ofthe ſtate of ; 
the cafe, obſerved, that the clauſe of the will that directs the 


(= Salk. 449. 
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Eaſter Term, 8. Geo®1.* In- Chancery: 


children's fortunes to be placed out by Airs. Cock, with the conſent Ogg 
of the major part of. the guardians, to intereſt, or other. way of , 
improvement, muſt be underſtoodiexeluſive. of trade; ſo that it abe 
was plainly never the intention of the father, that the fortunes of 
the children ſhould be hazarded in the- way of trade. He gbferved 
further, that whoever traded with her knew that ſhe had but one- 
third of her huſband's eſtate ; and therefore gave her credit upon 
account of & that third only. And for her to have hazarded the * [ 496 1 
ſortunes of her children in trade had been a plain breach of truſt in | 
her. He took notice, that upon the death of the father there was a 
great part of his-eſtate in the public funds; and that in the year 
1720 ſhe had a great deal of money in the funds, which as to 
a great part of it might be the very original ſtock of her huſband, 
or at leaſt ſtock replaced in the room of it. It is plain, that as ber 
ruin was owing to the bankruptcy of her brother, ſhe hoped this 
might have been prevented by the ſpeedy ſupply of forty thouſand 
pounds, which the ſent him at this time. If ſhe had not thought 
this, it was directly flinging away ſo much money. 80 that this 
deed cannot be faid to have been made upon a certain view of her 
becoming a bankrupt. Fears, indeed, ſhe could not but have; 
ſhe might think, that though her brother did aſſure her that this 
| ſupply would ſupport his credit, yet poſſibly it might not. 
And therefore at a time when the was ſtriking this bold 
ſtroke to ſave her brother, it was but juſt and prudent for her to 
reſolve in all events to ſecure what was due from hex to her chil- | 
dren. The objection againſt this deed, that it is a fraudulent one, Stat. 1. Fac. x. 
and within the ſtatute of 1. Zac. I. c. 15. becauſe made ſo near the cap. 15. 
act ot bankruptcy, is a very frivolous one; for the deeds meant by 
that ſtatute are deeds made to defraud creditors, whereas this is a 
deed made to ſecure a juſt debt. But it is objected, that this deed 
is made to give an undue preference to her children. I know not , ponblanque's 
what law or reaſon there is to favour this objection. Anybody Equity, 414. 
may make nis creditor executor, and then the law gives him a 
preference; and not only fo, but the law allows this executor 
to give any other creditor, in equal degree, a preference. It is 
true indeed, ſometimes this Court will interpoſe, becauſe theſe 
powers may be an inlet to fraud; but this Court * will never take ⸗ [ 497 ] 
from the executor himſelf this preference the law gives him. 
Is not paying of a debt giving that creditor as great a preference 
2s giving fecurity ? And yet it was never pretended, that paying 
of a debt ſhould be held an act of bankruptcy, -becauſe but two 
months before the bankruptcy. Bur it is faid, that this is done for 
children ; and they are the fitteſt perſons to ſuffer in their parents 
misfortunes. Caſe of: children is always favoured in a court of 
equity; they are eſteemed as creditors of the parents by nature. 
If a man by his will give copyhold lanes to his younger children, 
the Court will compel the heir at law to ſurrender to them. 
Very ſtrange doctrine, that the plaintiffs, becauſe creditors by 
nature as well as juſtice, ſhould be in a worſe condition than other 
creditog. Very ſtrange, that it ſhould be eſteemed a fraud in a 
| D d 2 335 
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85 Eafter Term, 8. Geo. 1. In Chancery. 


parent to follow the voice of nature; eſpecially when in doing this, 
ze does but what duty and juftice require from her, as their 


GoopyxL bow. 1: and truſtee. If the mother had been going to ſea, and had 


made this proviſion for her children's ſecurity, the very fame 
objections might have been made. A man who knows he muſt he 
2 — may by law off any of his creditors. And this 
power, as it may be abuſed, ſo, on the other hand, may be 
properly executed ; there may be particular obligations in point of 
1 — & c. Aſſignees can take nothing but what the commiſ. 
Honers can affign ; and the commiſſioners can aſſign nothing but 
what the bankrupt could honeſtly _ to them. If Mrs. Coct 
had transferred (ſubſequent to the deed) this ftock, for a valuable 
conſideration, to perſons without notice, it had been a valid but 
knaviſh act. The caſes of an * agreement to transfer ſtock, the 
transfer wanting, or agreement to ſurrender copyhold, the ſurren- 
der wanting, are both alike; and therefore, as the Court wil 
compel a ſurrender, fo it will a transfer. He faid, that a purchaſer's 
being decreed to hold the land againſt a judgment, confeſſed 
between the time of articles and the conveyance, was a very ſtrong 
: caſe for the plaintiffs. He called the deed an honourable deed; 
and eſtabliſhed it throughout. © | 8 
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The Eighth of George the Firſt, = 
The Court of Chancery. _ 


Thomas Lord Parker, Lord Chancellor. 
Sir Joſeph Jekyll, Kut. Maſter of the Rolls. 


ns „„ *[ 499] 
L.e Croy againſt Eaſtman. | 6 
E CROY bought nine hundred and ninety pounds South- The queſtion 
Sea ſtock of Le Grand; but not caring to have this ſtock was, whether a 
in his own name, it was at his deſire transferred to the de- truſtee of Saucb 
fendant ; from whom the plaintiff took a note, declaring that he 2 ben 3 
was a truſtee of this ſtock for the plaintiff; and that he would be of the ſtock 
accountable to him for the ſtock and produce. Afterwards when when fold by 
the ſtock was ſold for about fix hundred per * cent. the plaintiff de- him; or only be 
fired that the defendant would transfer the nine hundred and ninety n 
pounds ſtock to him: The defendant accordingly transferred five dend? Reſdved 
hundred pounds of this ſtock, and told the plaintiff that it would in favour of the 
be inconvenient to him at that time to transfer more, but that it truftee, upon 
was all one, for he would be accountable for the ſtock ; and ad- the circum- 
viſed the plaintiff as a friend, not to part with that five hundred * 
pounds ſtock, which he had transferred to him, for he was very * 
ſure ſtock would riſe very conſiderably; which advice the plaintiff — Ea. 
admits he fo far followed, as that the five hundred pounds was Kill” * 


unſold, believing the defendant to have a greater inſight into the 
matters than himſelf. Upon the fall of the ſtock, the pla ii 
brings his bill againſt the defendant, praying that he might acosumt 
for the four hundred and ninety pounds ſtock at the price the 
ſtock then went, viz. fix hundred pounds, inſiſting that when the ah 
defendant told the plaintiff, that he would be accountable for the. * 

ſtock, he underſtood him to mean at the price the ſtock then ; 


went. | | 
It appeared by the defendant's anſwer, that the defendant had, 
ſome time after he was a truſtee, mortgaged a thouſand pounds 
ſtock to the Sauth-Sza Company for four - thouſand pounds, and 
| D d 3 TT, + +; al 


Trinity Term, 8. Geo. 1. In Chancery. 


Lz ener that afterwards the defendant fold out all the ſtock he had in his 7 
2 den name, except eighty pounds, but that he had more than ſtock t 
rx. | SD 
enough in another perſon's name to have anſwered the truſt, if ſ 
the plaintiff had inſiſted upon a transfer. And he now offered to 
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transfer to the plaintiff the four hundred and ninety pounds ſtock 
and produce. | 85 ; 
ParKER, Lord Chancellor. It is not material to prove at what 
rate the defendant ſold the ſtock, for the ſale was at his own riſk, 
If the ſtock had roſe, he would ſtill have been accountable for the 
ſtock, not the money; and therefore as he muſt have ſtood to the 
loſs in caſe of the riſe of ſtock, it is reaſonable he ſhould reap the 
advantage upon a fall. Indeed, if the plaintiff has ſuſtained any 
loſs, by the truſtees meddling with the truſt ſtock, he ought to 
500 J have a ſatisfaction for it: but nothing of this appears; * on the 
contrary he, believing the ſtock would ſtill riſe, has the five hun- 
dred pounds ſtock actually transferred by him unſold to this day; 
as probably for the ſame reaſon, he would have had the four hun- 
dred and ninety pound ſtock ſtill by him, in cafe that likewiſe had 
een transferred to him. It is extremely hard to conceive, that 
when the defendant told him he would be accountable for the ſtock, . 
he ſhould underitand him of the money ariſing from the ſale of 
the ſtock z when it is plain, he took the defendant's advice of not 
ſelling, and believed the ſtock would riſe ; and therefore would 
naturally defire, as in reaſon he might, that the defendant would 
be accountable for the ſtock. I take it to be very plain, that the 
defendant has not fold, but mortgaged the truſt ſtock. For fince 
there is no ſpecificating one hundred pound Seuth- Sea ſtock from 
another, a court of equity will never 2djudge a man to have 
broken his truſt in a higher degree, when he may with equal 
reaſon be adjudged to have done it in a lower; and therefore the 
ſtock mortgaged muſt be eſteemed the ſtock of the plaintiff, the 
ſtock ſold that of the defendant. The defendant muſt only ac- 
count for the ſtock and produce. Let both ſides bear their own 
coſts. In caſe the defendant had failed, and the ſtock been worth _ 
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y redeeming, he thought the plaintiff would have had a clear title to 
q WM redeem ;z but then THE COMPANY mult have had notice of the 
* 5 truſt. | | | | | nes | 
44 * 
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1 * Gore againſt Gore. 


Caſe 229. bs 4 | | 
A deviſe to WILLIAM GORE had iſſue Thomas and Edward, and being 
woſtees and ſeiſed in fee of certain lands, he deviſed his lands to two 
their heirs for a truſtees and their heirs for tae term of five hundred years, for the 
eee 1 payment of fifty pounds a- year to the eldeſt ſon during his life, 
wn Ka Ie the remainder from and after the determination of the ſaid term, to 
an annuity to his the uſe and behoof of the firſt fon of the body of the faid Thomas his 
eldett ſon ſorliſe, eldeſt ſon to be begotten, and theheirs males of the body of the firit ſon; 


with remainder 
from and after the determination of the term, to the uſe of the H: fon cf the body of ſuch eldeſt ſon 


to be be gotten, &c. and for default of ſuch iffue, remainder over in {ee ; the remainder is good by 
way of exeeutory deviſe, —S. C. 9. Mod. 5. S. C. 2. Peer Wms. 28. 8. C. 2. Eq. Abr. 339. 


S. C. 2. Bar. 20. 229. 353. 8. C. 2. Stra. 958. 
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remainder 


Trinity Term, 8. Geo. 1. In Chancery. 
remainder to the ſecond, third, and ſo on to the tenth ſon over in 
tail ; and for default of ſuch iſſue, remainder to Edward his ſecond 
ſon. | ES ES. : | ED 
N. B. When the teſtator died, his eldeſt fon Thomas had no 
iſſue; but ſince his death had iſſue a daughter, and very likely to 
have more children. 555 „* 


Gonz 
aganſt 
Gor x 


PARKER, Lord Chancellor, made a caſe of it, and ſent it to the 


Judges of the king's bench for their opinion. The Judges cer- 
tified their opinion to be, © that the deviſe to the firſt ſon of 
« Thomas Gore was void; for it could not take effect as a remain- 
« der, becauſe there was no freehold to ſupport it; nor by way of 
« executory deviſe, becauſe it was not to take place within that 
« compaſs of time the law allows fer that purpoſe. They de- 
« clared likewiſe their opinion to be, that the remainder to the 
« ſecond ſon was veſted in him on the death of the teſtator.“ 


When the cauſe, upon the certificate of the Judges, came back 


into chancery for the direction of the Court, 


Six RoßERT RAYMOND, Attorney-General, was going to argue 
againſt the opinion of the Judges; but was * ſtopped by | 


TRR Lord CHANCELLOR, who told him, that he thought he 
muſt be concluded by the opinion of the Judges. He admitted, 
that in caſe he had ſent for the Judges to have aſſiſted him in the 
hearing of the cauſe, and the reafon of the Judges had not con- 
vinced him, he muſt have acted according to his own underſtand - 
ing, for it was to be his decree, not theirs (and this LoR D Nor- 
TINGHAM did in the caſe of the Duke of Norfolk), but that here 
he was not at that liberty ; having not heard the arguments at law 
before the Judges, nor been acquainted with the grounds on 


*[ 502] | 


which their opinion was founded; and that he looked upon the 


Judges here in the nature of reſerrees. 


Tur LoR D CHANCELLOR, upon further debate of the caſe, ſaid 
it was as undoubtedly the intention of the teſtator, that the iſſue 

of the eldeſt ſon ſhould not be diſinherited, as it was that the eldeſt 
ſon ſnould: That the intention of the teſtator, if it could poſſibly, 


by rules of law, ought to be ſupported, being a very reaſonable 


one; and that Judges have been commended for being aſtuti in 
, „ 
, Upon this it was faid, if the ſon of the eldeſt fon ſhould take 
when born, it muſt be by way of. executory deviſe ; and then the 
conſequence mult be, that the eldeſt ſon would take until a fon was 
born; whereas the teſtator plainly intended him nothing. 


Lox D CHANCELLOR. TI do not know, whether this be a ne- 
ceſſary conſequence. And whether ] cannot take a middle way, 
and as there is a precedent term, decree that after debts paid, the 
truſtees ſhall be accountable to the after-born ſon for the profits. 
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Goaz. Afterwards the parties agreed before anything mote was dong 
in it (a). | ES = 


(a) But afterwards the ſon of Thomas 
Core brought this matter again into Chan- 
cery, and Kix c, Lad Chancellsr, ſent it 
a ſecond time to the king's bench, where 
Hazxpwicxt, Chief Juſtice, Pax, 
PzxoByN, and Lax, Fuftics, were of 
opinion againſt the opinion of their pre- 
deceffors, that this was a good executory 
deviſe, and not too remote; for that it 
muſt in all events, one way or other, 
happen upon the death of Themas Gore, 


either upon the birth of the ſon, or upon 


his death without ifſue male, the freehold 
muſt veſt ; and accordingly they certi- 


fied, „ that the deviſe of the manors of 
% Barrow and Soutey to the firſt ſon of 
©+ Themas Gore, is good by way of execy. 
<« tory deviſe, and that the freehold of the 
cc ſaid manors, at the death of the de. 
«« viſor, veſted in his heir at law. 


S. C. 2. Peer Wms. 64. S. C. 2. Stra. 


eſtate, Yifmiſſed 


EY 
+» oF 
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This point net 


vrhether he ſhould have a ſon or not, and 


V . 

Bo Lewis againſt Lord Lechmere. 

Bill for ſpecific 18 was a bill brought by the plaintiff for a ſpecific per- 

perſormance of formance of articles, bearing date the thirtieth day of Auguſl 

articles for the 1720, whereby Lord Lechmere had covenanted to purchaſe ſuch an 
of 21 eſtate at forty years purchaſe ; provided. the plaintiff did, on or 

with cofts ; be- before the tenth day of November following, lay ſuch an abſtract 

cauſe the title of the title before Lord Lechmere's Counſel, as they ſheuld ap- 


was not _ be- prove. | 
Counſel within The bill was diſmiſſed with coſts ; becauſe the plaintiff had not 


te time limited. laĩd his title before Lord Lechmere's Counſel within the time 


$. C. 2. Eq. Abr. limited by the articles; which time, THE LORD CRANCEELLOR 
20. 689. was pleaſed to ſay, was very material; the price of Saut h- Sea ſtock, 
| from whence the money for the purchaſe was to be raiſed, being 


upon the tenth of Nevember two hundred and fixty per cent. and 


at the time of the hearing the cauſe, but ninety-two per cent. 


Though this was that, upon which THE CHANCELLOR was 
pleaſed to found his decree z yet there were ſeveral other things 
in the cauſe. 5 


. IT WAS INSISTED for the defendant, that the greatneſs of the 


confiftert with price, double the value of the land, was reaſon enough for a court 
the rules of e · of equity not to interpoſe, ſo as to inforce a ſpecific performance; 


guity to decree that being intirely a diſcretionary power, and what the Court ex 
a performance in 7 

ſpecie of ſo ex- 2 3 5 7 5 5 . 
travagant and decree bad been made purely upon this point; but it was faid, 


unreaſonable a there were ſeveral cafes where this circumſtance had great weight 
bargain as a ſale with the Court. In the caſe of Hanger v. Eyles (a) of the laſt 


of land at forty Term, where the vendor brought his dill for the money, though 


; > | ; 
years purchaſe the decree was founded upon the vendor's not being * able to con- 


determinedhere, vey a manor, according to his covenant; yet it being acknow- 


{6} „ Abr, 26. 689. | 


bits ju/titiee is not bound to do. It was acknowledged, that no 


but ſee a. Veza. ledged, that this manor was of little or no value, it is evident, that 


the 


8 


Tiinity Term, 8. Geo. 1. In Chancery. 


the other circumſtance in the cauſe, the unreaſonableneſs of the 2 
price, was that which really inclined the Court to lay hold upon rainft 
2 point, too inconſiderable otherwiſe to have been taken notice of. Lac _ 
In the caſe likewiſe of Hicks v. Philips (a) of the laſt Term 3 
which was a bill brought by the vendor for a ſpecific performance 

of articles, the bill was diſmiſſed ; becauſe the vendor had cove- 

nanted to conyey freehold, and one acre or two proved copyhold ; 

even though the vendor offered to procure an enfranchiſement of 
this land, or make any compenſation in the price; which ſhews 

the regard had by the Court to this other circumſtance attending 

the caſe, viz. the unreaſonableneſs of the price. gs 


As to this point it was anſwered by THE CounseL for the 
paintiff, that if a court of equity were to ſet aſide agreements 
upon this account, it would make all tranſactions precarious and 
uncertain, and inveſt a court of equity with a very arbitrary 
power; the value of money and land being always various and 
uncertain. That if any meaſure was to be laid down in this caſe, 
the point to be conſidered muſt be, whether the contract was an 
' unteafonible one at the time it was made. And accordingly upori 
this ground, it was lately determined in the court of exchequer, in 
this caſe of Keen v. Stuckley (b), that they would inforce a ſpeci- 

- fic performance of theſe contracts, if the price was reaſonable at 
the time the contract was made; how difpropotticnable foevet 
after accidents might make it. . . 


Ix WAS IxSIST ED by the Counſel br the plaintiff; that the clauſe 
making void the articles, in caſe the plaintiff did not, by ſuch a 


time, lay ſuch an abſtract of & the title before the Counſel of the * [ 505 1 


defendant as they ſhould approve, had been obtained by fraud and 
ſurprize, and was an unreaſonable clauſe. As to the fraud and 
ſurprize, they failed in their proof; but inſiſted upon the unreaſon- 
ableneſs of it; becauſe though the title was never ſo clear and good, 
yet if the Counſel of the defendant ſhould diſapprove of it, or give 


no opinion of it at all, the articles muſt be void. 


Bur To His if was anſwered, that the meaning of this clauſe 
was no more than that the plaintiff ſhould make out a good title; 
for if the Counſel ſhould be ſuppoſed to act unreaſonably, and to 
diſapprove of a good and clear title (ſuch a title as a court of law 
or equity would take to be a good title) yet the defendant would 
be bound, notwithſtanding the diſapprobation of his Counſel, | 


Ir was s Alp by the Counſel for the defendant, that though in Not the ſame 
cuſe of articles entered into for the purchaſe of lands, the vendee reaſon for ad- 


mitting the ven- 


dor to come into equity for a ſpecific performance, as there is for the vendee ; fince the one comes 
there to obtain that for which he has no remedy at law, is. the land; but the other wants nothing 
but the money, which he may recover at law in damages But this was determined in favour of 
vender ; becauſe upon mutual covenants there ought to be mutual remedies. | 


(a) Prec. Ch. 575. 2. Eq. Abr. 18. chequer was reverſed in the houſe af 

638. lords, Gilb. E. R. 255.— Nor t for- 
(5) But this decree of the court of ex- mer edition, 
POT may 


* * 
N ea n 
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 Izwrs may undoub exhibit his bill in equity for the ſpecific per. 
aganſf | r= frame of Tel. articles ; yet it might admit of a * — 
. __ the vendor might do the fame. As to the vendee, though he has 
nr. a DO i 4 
ꝝd2nan action at law upon the articles, yet that ſounds only in damages; 
and therefore he may come into equity for the land, which on 
ſeveral accounts may poſſibly be more deſirable to him than any 
pecuniary compenſation. But for the vendor, he only deſires to 
[5 have the money; and that, whether it be recovered at law in da- 
* [ 506 ] mages, Or in equity, is but money ſtill. * If it be ſaid, that at 
| law the jury may at their own liberty and difcretion, give him 
what damages they upon all the circumſtances of the caſe think 
reaſonable; whereas upon a bill in equity, your lordſhip has no 
power to vary from the ſum contracted for in the articles, be the 
circumſtances of the caſe what they will; this ſeems to be 2 
| odd reafon for coming into a court of equity, and the reverſe 
of what generally intitles people to relief in equity. 


Bor To THIs it was anſwered, that upon mutual articles there 
ought to be mutual remedies : that if the vendee had a remedy , 
both in law and equity, the vendor would not be upon a par with 
him, unleſs he had fo too : that the remedy the vendor had at 
law, was not a remedy adequate to what he had in this court; for 

- at law they only could give him the difference in damages, whereas 
he might for particular reaſons ſtand in need of the whole ſum, 
Beſides, by the articles the land is bound, and the vendor is in na- 

ture of a truſtee for the vendee ; and whether a recovery in an 
Action of law upon the articles, may make him ceaſe to be ſo, is 

not entirely clear. | | | N e 

Tak LoD CHANCELLOR was of opinion, that the remedy 
the vendor had at law upon the articles was not adequate to that 
of a bill in equity for a ſpecific performance. 


EE However he diſmiſſed the bill, upon the point above mentio ne 
at the beginning of the caſe. | — 
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MICHAELMAS 


MICHAELMAS TERM, © 
5 The Ninth of George the Firſt, On 
bs N 
The Court of Chancery. 


Thomas Lord Parker, Lord Chancellor. . © 
Sir Joſeph Jekyll, Knt. Maſter of the Rolls. 


* | . | ; i 
. | o 1 
Fobſon and his Wife againſt Trevor. Caſe 231 | 
Tx was a bill brought for the ſpecific performance of Bil for ſpecific 


an agreement, made upon the marriage of the defendant's performance. 
daughter with the plaintiff. 

The caſe was this : Ln, | 

Trevor gave encouragement to the plaintiff, a young gentleman. T. in conſidera- 
under age, ſon of Sir Charles Hobſon, eſteemed a man of very good tion otffHs mar-. 
ſubſtance, to make addreſs to his daughter; and promiſed him, in OY . 
caſe he would marry her, that he would ſettle upon him and his , Sd ry or 
daughter, the third of whatever eſtate ſhould come to him, upon ſettle, &e. one 
the death of his father the after of the Rolls; and did accord- third of what. 


ingly enter into a bond to him, before the marriage, in the penalty 8 Nene 


dl five thouſand pounds, whereof the condition was to this effect: in e 
„ WHEREAS it is agreed between the defendant and the plaintiff, l ve 4 
« that in caſe a marriage intended to be had between the defen- ther. Decreed 
« dant's daughter and the plaintiff take effect, the defendant ſhould that the condi- 
c yyithin three months after the death of his father, ſettle one third dion of this bond 


« of whatever eſtate ſhould come to him * upon his daughter 508 
« and the plaintiff for the term of their lives, and the longeſt liver gout be ſpeci- 
« of them; remainder to the iſſue of the body of his daughter, &c. fically perform- 
« and for default, &c. to the right heirs of the defendant Trevor : ed; fer the de- 


% Now THE CONDITION of this obligation is ſuch, that in caſe .in of the agree 
| | ment of which 


& ſuch ſettlement ſhall be made, &c.“ En "7 this bond was 

Upon the death of the maſter of the rolls, Sir John Trevor, fo s. SO; 
conſiderable an eſtate fell to the defendant, as that the thirdamounted fling 3 
for wife and ehildren, could never be ſatisfied by the forfeiture of the penalty, which would be all the 
huſband's. —S. C. 1. Stra. 533. 8. C. 2, Eq, Abr. 21, 8. C. a. Peer Was, 191. | 
| to 


Michaelmas Term, 9. Geo. 1. In Chancery. 


Roses to about ſixteen hundred pounds a-year: And therefore the 
ax» ms Mrz plaintiffs prayed a ſpecific performance of the articles, inſiſting 
EY that thi forfeiture of the penalty would not anſwer the end of this 
g agreement; for that being money, would go as money to the ex- 
ecutors of the huſband, and be entirely under the huſband's power; 
whereas the intention of this agreement, by the nature and manner 
of ĩt, was to make a laſting proviſion for wife and children. And 
it was inſiſted that this bond was a plain and ſufficient evidence of 

this agreement. | | 
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Ir was INSISTED for the defendant, that this agreement was 
not abſolutely to ſettle, &c. but to ſettle, or n Eaſe he did not, to 
forfeit the penalty of five thouſand pounds. The penalty of the 
bond, in the very nature of it, ſeems to be a ſum fixed upon by 
the parties themſelves, upon the payment of which the party bound 

ſhall be looſed from his obligation. And if this is to be intended 
in any caſe, it ſeems reaſonable to intend it here, where not a ſhil- | 
ling 1s ſettled, or agreed to be ſettled by the huſband ; ſo that this 
whole proviſion is on the defendant's fide a perfect bounty. Tt 
was ſaid, that the father of the young gentleman, though once a 
rich man, had the misfortune to loſe moſt of what he had in the 
hands of a banker that failed. It was urged, that agreements to 
make ſettlements in the life-time of parents, and before any eſtate 
5555 deſcended, were of ill conſequence, and by no means to be favour- 
* 509 I ed or ſupported in a court of equity. * As to the objection, that 
1 the forfeiture of the penalty would not anſwer the deſign of the 
parties, which was to make a laſting proviſion for wife and chil- 
dren; it was anſwered, that ſince the penalty of five thouſand pounds 
came in lieu of the ſettlement, it would be in the power of this 
Court, upon a proper application, to have the five thouſand pounds 
ſettled in the fame manner, for the benefit of the wife and chil- 
dren. | : 5 


Bor rT was STRONGLY INSISTED in behalf of the plaintiff, 
that the agreement of the parties was to make the ſettlement ; and 
not to make the ſettlements or forfeit five thouſand pounds. That 
this plainly appeared, by the recital of the bond, to be the agree - 
ment. I hat the end and deſign of the agreement was the making 
a proviſion for wife and children, which would not be attained by 
the forfeiture of the penalty; for that would be a debt due only to 
the huſband, and ſubject entirely to his diſpoſal. Very ſtrange to 
imagine, that the defendant ſhould infift upon a proviſion for his 
2 daughter and her iſſue, in caſe leſs than fifteen thouſand pounds de- 
xr ſcended to him from his father; but in caſe more than that, he 
- ſhould take no care at all of her, but leave her entirely to the 
mercy of her huiband,. For this is the plain conſequence of ſup- 
poſing the agreement to be, either to make the ſettlement, or for- 
tert tue penalty; ſince in caſe the defendant chooſes to forfeit the 
penalty, then the only proviſion for the wife and children is this 
penalty; which being a debt due to the huſband, the court of 
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2 cannot oblige him to ſettle it, in the ſame manner as the 
land. If 

of making this agreement, and the nature of this agreement be 
conſidered, it will appear not only to have been a reaſonable agree- 
ment, but an advantageous one on the ſide of the defendant. 
* The plaintiff was the ſon of Sir Charles Hobſon, a very rich 
man; and though he had very conſiderable loſſes afterwards, yet 
it does not appear in the cauſe, but that this might be after the 
time of the agreement; ſo that there was a fair expectation; and 
his ſon was put out to a wholeſale linen-draper, a very good trade, 
and requiring a very good ſtock to ſet up with. As to the ſettle- 
ment from the plaintiff, there was none to be expected, he being 
under age; but in conſequence of his trade, he was to be a freeman 
of London, and that would be a proviſion. As to the defendant ; 
it is well known, that though he was eldeſt fon to the late maſter 
of the rolls, yet he was under his father's diſpleaſure, and fo not 
likely to have anything at all, or at leaſt but a trifle, from his father, 
And this is another plain evidence, that this agreement was to ſettle, 
net ſettle or forfeit ; for his expectations being ſo ſmall, the penalty 
of five thouſand pounds muſt have been efteemed by the parties 
as a ſufficient ſecurity to inforce the performance of this agree- 


Hongon 


the circumſtances of things as they ſtood at the time * e Warg 


'TazvoR. 


*[ 510] 


ment; and it is impoſſible to ſuppoſe, that the defendant could be 


then providing in his thoughts for that election now inſiſted upon. 


As tothe nature of the agreeement, it is highly reaſonable. A father 
upon the marriage of a daughter, his only. child (and very like tg 
continue ſo) agrees to ſettle a third of his eſtate upon a double 
contingency: FiRsT, The death of his father before him; for if 
his father had outlived him, the whole agreement was void. 
AND SECONDLY, In caſe any eftate came to him from his father ; 
for incaſe none came, as there was too much reaſon to fear, then 

the agreement was likewiſe void, Upon this double contingency 
a father agrees, upon the marriage of his daughter and only child, 
to ſettle one third of what he ſhould have upon the death of his 
father, upon her and her huſband for term of their lives, and the 
longeſt liver of them, then to the iſſue * of that marriage in tail, 
reverſion to his own right heirs, Here 1s nothing agreed to be 
ſettled but upon his own child; the very reverſion is to his on 
right heirs. The huſband has only an eſtate for life; and in caſe 
of iſſue, the law itſelf had done as much for him, in making him 
tenant by courteſy. This is an agreement made by one of full 


age, and not a child; a father upon the marriage of his daughter; 


and therefore not like the caſes of young heirs, unwarily drawn in, 
in the life-time of their parents, to part with reverſions. The 
_ defendant himſelf encouraged the match; looked upon it to be ſo 
| advantageous, as that he thought it reaſonable to have ſettled half 
Inſtead of a third; and bragged how well he had provided for his 
daughter, in caſe his father ſhould die and leave him nothing. 
PARKER, Lord Chancellor, decreed the land to be ſettled pur- 


ſuant to the condition of the bond; and declared, that if the agree- 
e + 8 3 
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Hosen ment had been to have made the ſettlement, or forfeited the pe- 
Ap ue Wiyx nalty, it would have been a debt due to the huſband, and not in the 
. + wer of the Court to have taken care of the wife and children, 

: y ordering the five thouſand pounds to be ſettled. Ha 


: o "Ou ere of this, it coming in lieu of the ſettlement, 


+ 


HILARY TERM, 
| The Niath of George th ie Firſt, 


"RE 


The Court of Chancery. 


- 


-4Þ homas Lord Parker, Lord Chancelhr, 


:® Cartwright 2 Cartwright. Oe 
J S. deviſed to truſtees and their heirs, for the life of $ir. Charles , 


* that the children of Sir Charles Cartwright were all be- 
yond the ſeas educated Roman Catholicks, directs, that in caſeany 
of the ſons of Sir Charles Cartwright ſhould within thoſe years 
become a proteſtant, and receive the ſacrament according to the 
_ uſage of the church of England then the truſtees were to hold the 
eſtate in truſt for ſuch ſon in tail; remainder over, &c. And in 
caſe no ohe of the ſons ſhould conform; then in caſe any one of 
the daughters ſhould within thoſe two years become a proteſtant, 
and take, &c. in truſt for that daughter in tail; remainder over, 
&c. And then he charges his eſtate with ſome annuities, pa __ 
to the ſons and daughters of Sir Charles. Sir Charles died; 
one of his ſons did within the two years become a cooling. © or 
receive the facrament, &c. but one of the daughters did within the 
two years receive the ſacrament twice according to the uſage of 
the church of England, and the truſtees * actu * permitted her 
to receive the rents and profits of the land. 


This daughter brings a bill in equity, againſt the truſtees, and 
all the children, and one in remainder being an infant {who had 
a right to the eſtate in caſe the daughter was not well intitled to it) 
to compel the truſtees to convey to her, in order to enable her to 

dock the entail, by ſuffering a common recovery, and ſo make a 


good title to a purchaſer. 
The truſtees by their anſwer own, that they had rene! the 


laintiff to receive the rents and profits, conceiving ſhe was well 


intitled thereynto, * * ing received the ſacrament, &c. the teſt 
| pitched 


Fr 0 f of the Rolle, K 


Cartwright, and two years longer; and then taking notice, On 


[512] 


Caſe 232. 
an Catho- 


*[ 513] 


Canrwarent pitched upon by the teſtator, of the fincerity of her converſion 
GazTwarcur. x ON — 2 2 1 88 0 whe pAigted | oY, _ mY T7 kn 
| Ihe children all by their anſwers conſent to the ſale of the eſtate, 
and that the truſtees may convey; the daughter having given a 
bond to pay the ſum of fifteen hundred pounds in Atista uon of 

the annuities given to them, and charged upon the eſtate. 


PARKER, Lord Chancellor. I am not ſatisfied of the reality of 
the converſion of the daughter. As to the proof offered for it; 
it is no more than the bare act of having received the ſacrament 
twice; an act very common for Reman Catholicks to do upon a 
worldly motive, and then we hear no more of them. It is remark. 
able, that the witneſs who ſwears to her converſion does not ſay 
that he believes her now to be a proteſtant ; but that four years 
ago ſhe was ene, The readineſs of the children in their anſwers 
to do what is deſired of them, looks very ſuſpicious. As to the 

| þond given for the payment of fifteen hundred pounds, I much 
| | ſulpeck a defeaſance in caſe this bill miſearry; and indeed I do not 
5 [ 5141 * fee any conſideration for the giving it; for the annuities charged 


e Ed ee a tenant, as — 
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es ro eee 


upon the land, are certainly proh& ariſing out of land; and the 
children being all Reman Catholicks, the deviſe is void as to that. 
| Indeed, if the daughter had had. a clear title, and her conyerſian 
deen out of doubt, there was no occaſion for coming here; for if 
dhe daughter had ſuffered a common recovery, or levied a fine of 
the truſt in tail, it had been binding in equity. | 
"Let 4 receiver be appointed; I will conſider further of the 


55 _ 
*. n 


/ It was preſſed by the Counſel, that in the mean time they might 

have liberty to give further evidence of the ſincerity of her con- 
verſion; and they quoted the caſe of Rawlinſon v. Rawlinſon (a), 

| þefore LoxD CowPeER, where that liberty was indulged. 


Tur Lonn CHANCELLOR. I will do nothing now, 
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MICHAELMAS TERM, 
The Tenth of George the Firſt, 
IN 
The Court of Chancery. 


2 Thomas Lerd Parker, Lord Chancellor. 
Sir Joſeph Jekyll, Kut. Maſter of the Rolls. 


O——_——__—__————  O— —__ ; 
| 0 „ 
* Parks againſt Wilſon. Di 233. * 
AND B. brother and ſiſter; B. the ſiſter has iſſue two 5 6. 9. Mod. ba. 
JI. daughters, and one ſon called Anthony. A. the brother s. C. 2. Eq. Abr. 
being ſeiſed of an eſtate of copyhold, and intending that 22. 
not his ſiſter, who was his heir at law, but Anthony her ſon, ſhould 2. Peer Was. 
have the land, reſolved to ſurrender it to the uſe of his will, and 3 8 
deviſe it to Anthony ; but the officers of the court being out of the 409. : 
z2y, and a ſurrender not practicable, the mother conſented to enter 1. Stra. 533. 
into a bond to her ſon, that ſhe would at any time, upon the pay- Fon>l. Eq. 142. 
ment of two hundred pounds, and upon the requeſt of Authemy her eee, 3 3 
. fon, ſurrender the eſtate to him, This bond was executed in , „ 
Member 1713, about which time AZ. died. After his death, Equny, 37. 5 
Auathony the ſon received and enjoyed the rents and profits of the 
eſtate during the life of the mother; but no ſurrender was ever 
made by the mother to Anthony in purſuance of the condition of 
the bond; nor was there any requeſt for her ſo to do. * ut hony 4 [ 16 ] 
dies without iſſue and inteſtate, and his mother took out letters of 5 
adminiſtration ; and likewiſe after his death, ſhe got herſelf ad- 
mitted, and entered upon the land, and received the rents and pro- 
fits; and then deviſes the land to one of her daughters and dies, 
The other daughter, and ſiſter of Anthony, brings her bill againſt 
ber ſiſter the deviſee of her mother, praying to have a decree for 
a ſurrender, and proper conveyance of a moiety of the land, which 
ſhe would have been entitled to, had her mother ſurrendered to 
Anthony her brother, as ſhe ought to have done, in purſuance of 
the condition of the bond for that purpoſe entered into. 


IT was ARGUED #n favour of the plaintiff, that from the nature 
ct the cafe, it appeared plainly to be an agreement between A. and 
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his ſiſter, that her ſon ſnould have the land; and that in a court of 
equity, this bond would be interpreted as an undoubted evidence 
of this agreement; and that there were ſeveral inſtances, where 
bonds had been conſidered in this light by the Court. It was ſaid, 
that in the caſe of Thynn of Egham (a, a perſon, being made ex- 
ecutor upon an antecedent promiſe, that he would not thereby 
take any advantage with reſpect to any part of the perſonal eſtate, 
but let ſuch a one have it; it was held that this promiſe made him 
a truſtee in this court. It was further inſiſted upon, that the mo- 
ther's permiſſion of the ſon to receive and enjoy the profits of the 
land, was a carrying this agreement into execution, which made 
it a much ſtronger caſe. And then if Anthony himſelf had a right 
at any time during his life to have come into this court, and 
inſiited upon the ſpecific performance of this bond, certainly 
death, the act of God, ſhall not in this court put his heir in a worſe 
condition. | SE. 

Ir was INStSTED for the defendant, that by the evidence it 
did indeed appear, that it was once the deſign of the uncle to have 
given his nephew this land ; but that afterwards he changed his 
mind, and gave him this bond in the room of it. It was faid, that 
this bond, being gone in Jaw, upon account that Anthony being 
dead inteſtate, the mother the obligor had taken out letters of ad · 


- miniſtration ; and alſo by reafon that there was no requeſt made by 


Anthony, during his life, for the ſurrender ; ought not to be ſet 
up in equity. It was faid, that poſſibly, Anthony having by his 
mother's conſent enjoyed the profits of the land, without having 
ever paid the two hundred pounds, might for that reaſon make no 


weill; as conceiving that the bond being thereby extinguiſhed, there 


would remain no obligation upon the mother to ſurrender. | 

PARKER, Lord Chancell;r. It is plain from the nature of this 
tranſaction, that it was the fixed intention of the uncle, that, one 
way or other, his nephew ſhould- have the land. In order there- 


unto he attempted more than once to ſurrender to the uſe of his 
will, reſolving to deviſe it to his nephew; but 4 ſurrender not 


being practicable, by reaſon of the accidents ſet forth in the evi- 


*[518} 


- Smithwick, 2. Vern, 151. Cannel v. 


dence, he then had recourſe to this bond, as the next beſt method 
to ſecure it to him. So that this bond is not to be conſidered as 


lomething given in lieu of the land, which the uncle once intend- 
ed him; but as another medium of ſecuring the land to him; and 
on the part of the mother it amounts plainly to an agreement that 
the ſon ſhould have the land. The conſequence of which will 


very plainly be, that the mother muſt be conſidered by this Court 


as a truſtee for her fon ; and then I ſhall have no regard at all to the 
niceties of law, of the bond's being extinguiſhed and * gone either 


by the obligor's being adminiſtratrix to the obligee, or tor want of 


a requeſt (b). The authorities are many in this court, that bonds 


(z) 1. Vern. 296. | Puckle, 2. Peer Wms. 243. , Watkins © 
(5) See Gaye . Acton, Com. 67. Waik.ns, 2. Atk. 97. Beard v. Beard, 
Acton 2 Peirce, 2. Vern. 480. Dale . 3. Atk. 72. 


have 


5 Michaelmas Term, 40. Geo. 1. In Chancery: | 

have been conſidered as evidences of agreements, and obligors 
eld to a ſpecific performance (a), and not allowed to forfeit the 
penalty.—There muſt be therefore a ſurrender and conveyance : 


But then the plaintiff muſt pay the two hundred pounds with in- 


Pax xs 
again 
Wiser. 


tereſt from the death of the uncle; Anthony having during his life, 


by jw TE of the mother, received and enjoyed the profits of 
the . | | | 


(a) 1d. Ray. 683. 2. Vern. 24. $40. 39g. 3. Peer Ws. 608. 3. Peer Wm. 


188. 3. Atk. 547. 


Atcherley againff Vernon. 


Caſe 234. 


| M* VERNON made his will the ſeventeenth of January 1711, 5. C 9. Med. 6s. 
1 and by this will he veſted the bulk of his eſtate, real as well 8. C. 2. Eg Abr. 

as perſonal, in five truſtees, for the uſe of Bowater Vernon, &c. 3 f peer 

and alſo he gave the reſidue of his perſonal eſtate to the ſame wms. 783. 


truſtees, to be inveſted in land, and ſettled to the ſame uſes. 
Hie gave his wife five hundred pounds; to be paid her preſently 
by the truftees; and a thouſand pounds a-year free from all taxes 


S. C. Comy. 38 1. 
S. E. 3. Bre. 


. 3 
P. C. 109. 


but parliamentary ones, in full ſatisfaction of dower, jointures; 
and all demands out of his real eſtate, to be paid by the truſtees. 


He gave her alſo all his plate, and his London houſe, and the goods 
and furniture 3 he gave her likewiſe the uſe of his houſe at Han- 

bury, with all the —— and park that he kept in his own 
_ with all the goods and furniture, together with the books, 
or her life. | 


| He gave his ſiſter and heir at Jaw, Arr. 4icherley, two hun- 


fred. pounds a-year for her feparate uſe ; and his niece Letitia 
Atcherley one thouſand pounds. | | | 
After the making of his will, he purchaſed ſeveral eſtates in land; 
ſome of which purchaſes were completed; and the conveyances 
executed in his life-time z * but in ſome they were only contract 
ed for; part of the purchaſe-money paid; but no conveyance ex- 
ecuted ; and in ſome the time limited by the articles for executing 
the conveyance was not come. | 
He purchaſed likewiſe a copyhold eſtate; but that purchaſe was 
completed, fave that he was pleaſed, that the vendor's name 
ſhould be made uſe of in truſt for him. | 

Mr. Vernon being ſeiſed of the manor of Hanbury in fee; out 
of which there was payable to the crown a fee- farm rent of thirty- 

five pounds a- year, purchaſed this in, and took a conveyance of 
this fee farm rent to himſelf in fee. | | 

Matters ſtanding thus, Mr. Vernon, on the ſecond of February 
1720, added a codicil to his will; in which codicil he firſt takes 
notice, that he had made his will, bearing date on or about the 
ſeventeenth day of January 1711, and ratifies and confirms this 


*[519] 
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Atcuznrzy his will in every part thereof ; fave what alteration he ſhould 
e make by that codicil. | | 
4 He further takes notice, that ke had by his will given his ſiſter 
and heir at law two hundred pounds a-year to her ſeparate uſe, 
during her life, and a thouſand pounds to his niece Letitia 
Atcherley ; and by his codicil makes the two hundred pounds four 
hundred pounds, in caſe ſhe ſurvived her huſband : and increaſes 
the ſum of one thouſand pounds to fix thouſand pounds, to be paid | 
| 
| 


efumnnd ² mA ⁰˙w and ent ankbsg 


his niece upon day of marriage or twenty-one. And then 
declares, that his will and meaning is, that the reſpective legacies of 
two hundred pounds a- year, and the {ix thouſand pounds, be taken and 
accepted of by his ſaid ſiſter and niece, in full ſatisfaction of all 
manner of claims and demands they or either of them had or might 

have upon any part of his eſtate, real or perſonal ; and upon condi- 
tion that they do releaſe unto his executors and truſtees all manner 
of claims and demands upon any part of his eſtate. 


520] Then he goes on and ſays: „Having thus provided for my 
3 “ ſiſter and niece, I Do DEvISE all the lands purchaſed by me 
<« ſince the making my will, to the truſtees in my will named, to 
and for the fame uſes and purpoſes as the manor of Hanbury 
e ftands ſettled by my will. And I do hereby revoke that part of 
« my will wherein I make A. B. and C. three of my truſtees ; 
« and I do deſire 7 S. and J. N. to be two of my truſtees, and 
«© dodeviſe my ſaid real eſtate to them accordingly.” 


Upon this will and codicil, the firſt point inſiſted upon by M. 
Atcherley in right of his wife, ſiſter and heir at law to Mr. Vernon, 

was founded upon that part of the codicil, © I do thereby revoke, 
« Mc.” | | 


Ix was INSISTED, that he hat by theſe words revoked that 

integral part of the will that related to the truſt, and the uſes thereby 

limited. Had he not intended to have done ſo, he would not have 

uſed thoſe words, & that part of my will,” but would have uſed 

ſome other words that would have manifeſted his intention to have 

related only to the perſons of the truſtees. It was aid, that if he 

had intended only this, it was very ſtrange that he ſhould repoſe 

Where the any truſt, as to the new-purchaſed lands, in thoſe very truſtees thus 
E of SO by him put out ; yet that he plainly does, for he deviſes them to 

are dubious, the, , .* a HT 2 | 

heir at law to be the truſtees in the will named, viz. all five. As the former 

favoured. meaning ſeems to be the more literal one, ſo it is the more favour- 

2. Vern. 340. able one to the heir at law, who will otherwiſe be diſinherited by 

Where land js the will. And it is likewiſe an interpretation that makes the codi- 

dev. ſed to truf- Cil uniform and conſiſtent with itſelf, For immediately after this, 

tees, and no uſe there follows a new deviſe of all his eſtate to the two new truſtees ; 
de red, the nw which clauſe, ſuppoſing the former not to be a revocation, is plain] 
3 n o inconſiſtent, and itſelf a revocation. And as there is no new tru 

o tlic uſe of : : Toa 0 , | 

* appointed by this new deviſe, the law implies that, and ſays, to 

* [ -27 ] the uſe of the heir at law. * But admitting, that the deviſe to 

AI theſe new truſtees, by virtue of the word & accordingly,” _ 
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he taken to be, to and for the ſame uſes and purpoſes as are men- ATcnrz1 ze 


tioned in the will ; yet inaſmuch as the lands are deviſed to the- 
truſtees, only omitting the words © and their heirs,” they can 
take only an eſtate for life ; and an eſtate for life cannot ſupport a 
uſe in fee; at leaſt the reverſion upon the eſtate of the truſtees for 
life will deſcend on the heir at law. | | 


It being foreſeen by Mr. Aicherley's Counſel, chat the clauſe of 


the releaſe to be given by the ſiſter and niece would be urged as a 
plain proof that it was the teſtator's intention that his heir at law 
ſhould have nothing more; they endeavoured to obviate that 


objection by ſaying, that as the ſiſter had then a ſubſiſting demand 


upon the eſtate of Mr. Fernon (as it was admitted ſhe had), it was 
probable, that the releaſe was directed by the teſtator with a view 


to that only, and not to any further claim; it being very unlikely 


to ſuppoſe, that a man who is maſter of his own eſtate, and may 
diſpoſe of it where he thinks fit, ſhould order his heir to releaſe, 


in order to cut him off from the eſtate, when the very deviſing of 


it away does that as effectually as five hundred releaſes poſſibly 
e 5 5 


agarmſti 
Vxza NON. 


Ox THE OTHER SINE it was faid, by the Counſel for Mr. por the deſend- 
Brwvater Vernon, that a revocation was no more to be preſumed ant. 


than the diſinheriſon of an heir. That the only uſe of wills is the 


diſinheriting of heirs, and preventing that deſcent which would 
otherwiſe fall upon them. It is the buſineſs of all courts ſo to 
conſtrue a will, as that the whole may be confiftent ; and revoca- 
tions e ee, inconſiſtencies will never be admitted but where 


the inconſiſtency is plain and unavoidable: * Therefore if, in the * 


beginning of a will, land is deviſed to J. S. and afterwards in the 
ſame will the fame land is deviſed to J. N. the law will make them 
jointenants rather than the latter part ſhould be eſteemed a revoca- 
tion of the former. But it is fo far from being doubtful whether 
the teſtator did intend to revoke the diſpoſitions in the will by this 


codicil, that it is very plain, from the whole tenor of it, that he 


intended the contrary. In the very beginning of his codicil he 
takes notice of the making of this will, and then ratifies and 
confirms it. Then he makes an additional proviſion for his fiſter 
and niece ; and then directs that they accept the fame “ in full 
( ſatisfaction, & .:“ words that very plainly and ſtrongly import 
that he intended them nothing more, But if this intention of his 
can be plainer, he has made it fo, by the releaſe he has directed 
them to give. For though, poſſibly, he might principally have in 
his view the demand he then knew his ſiſter had ypon him; yet 
when ſuch general words are uſed as comprehend every thing, it 
amounts to a demonſtration, that he did not intend them the bulk 
of his eſtate. And it is not at all abſurd to ſuppoſe, that not being 
able to foreſee what diſputes might ariſe, what points might be 
ſtarted, how frivolous ſoever, he might even, to prevent theſe as far 
as in him lay, dire& and appoint this releaſe. After this he goes 
on thus, “having thus provided for my ſiſter and niece, &c. :'* 


Eeg RR... 
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words plainly again implying he never intended them other 
proviſion. The expreſſion in the codicil, & three of my won: 
plainly implies, that the teſtator thought there remained more 


truſtees who had truſts repoſed in them ; all which could not be 
ſo upon ſuppoſition of a revocation, The following expreſſion, 


c tobe two of my truſtees,” corroborates the foregoing obſerva. 


Ans 


tion. But this obſervation ſtands yet further ſtrengthened, 
from his appointing no new truſts for the new truſtees. For 
upon ſuppaſition that the teſtator did ſuppoſe, as it js evident he 
did, that his will was to continue, and that ſome of the truſtees in 
his will were to continue ſuch, and ſo the fame uſes and purpoſes 
in the will mentioned, then was there plainly no occaſion to declare 


any new uſe, but the bare making them truſtees was abundantly 


enough; though if more were neceſſary, this one word & accord. 
c ingly,” being a relative word to the uſes in the will, is tantamount 
to the repeating them in the codicil. Beſides all this, his deviſing 
his lands purchaſed fince the making of his will to the ſame uſes as 
his manor of Hanbury ſtands limited by the will, plainly proves, 
that the teſtator imagined that theſe uſes were continuing uſes ; 
and that he was very well pleaſed with them. Add to all this, 


that by interpreting this to amount to a revocation, the proviſion 


Kot the fame 
exactneſs re- 
quired in the 
words of a will 
as in thofe of 2 
deed. 


Salk. 637. 
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of a thouſand pounds a- year made for his wife is quite overthrown, 
becauſe it takes away the fund out of which it is to arife, 


As to the objection taken from the omiſſion of the word 
cc heirs, in the deviſe to the new truſtees, it was obſerved, that a 
will is always to be interpreted according to the intention of the 
party; and that there is no legal form of words whatſoever neceſ- 
fary in a will (as in a deed there is) to paſs a fee · ſimple; but 


whatever words make it plain the teſtator intended it, will be 


ſufficient for that purpoſe. And therefore here a fee ſhall paſs ta 
the truſtees, without the word © heirs,”* becauſe it is impoſſible 
that any other eſtate could ſupport the uſes for which the eftate 
was given them. | 


It is abſurd to the laſt degree to ſuppoſe a man ſhould, in one and 
the fame breath, vz. the ſame codicil, ratify and confirm his will, 
and former diſpoſition of his eſtate, and then overturn all at once; 
and this in favour * of his heir at law, for whom he had been pro- 
viding in this very codici}, and declaring very fully and expreſsly, 
that he intended nothing elſe at all for her. The meaning of Ar. 
Vernon is fo full and clear, that no one but a lawyer could ever 
have miſtaken it. And after all, in order to miſtake it, it is 
neceſſary to vary from the literal meaning of his words; for had he 
meant and intended what the other fide would have had him, he 
ought not to have faid, I hereby reyoke that part of my will, but 


that clauſe ; for if it be aſked, What is that part of the teſtator's 


will whereby A. B. and C. are made truftees, is not the anſwer | 
barely their names? So that in a literal ſenſe, which is likewiſe the 


real and natural ſenſe, no part of the will is hereby revoked but 
that part of the will where theſe truſtees are named, viz. their 


Names | 
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names. The bare naming them made truſtees, and the revoking ATcurarzy 
the naming of them puts them out of the truſt. h againft 


Vzzxx0N. 
This point was clearly decreed by THE LORD CHANCELLOR 
in favour of Mr. Vernon. 


In the arguing of this point, the caſe of Fachel v. Vachel (a) Deviſe of a ſhil- 
was cited by Mr. Yernan's Counſel ; where, upon a bill brought Ins to an eldeſt 
by the eldeſt fon to have his diſtributory ſhare of the perſonal _ ee 
eſtate, it was decreed againſt him upon this ſingle circumſtance, held ſufficient ta 
that the teſtator, by giving him a ſhilliag in ſatisfaction of every exclude him 
thing he might claim out of his eſtate, had manifeſted his intention om his diitri- 
to be, that he ſhould have nothing at all, 1 ren 3 

| | | perſonal eſtate. 

Another point inſiſted upon by Ar. Atcherley's Counſel was, 29 point. 
that the fee-farm rent of ts og pounds a-year, iſſuing out of Whether a fee- 
the manor of Hanbury, and purchaſed in by Ar. Vernon, did not farmrent ſhould 
| paſs to the truſtees by the word © lands,” 8 I 

| A * 22 

 * It was ſaid, that an heir at law is never to be diſinherited, LA 
but by very clear and plain words (); that therefore the word There muſt ei- 
& land” ſhould never be extended to comprehend fee-farm rents, ther be expreſs 
to the diſinheriſon of an heir at law, unleſs where the word can words in a will, 
relate to nothing elſe, and fo otherwiſe be totally void. And upon 32 
that diſtinction went the cafe of Inchhy v. Robinſon (c). The diünherit an 

deviſor being ſeiſed of a fee - farm iſſuing out of the manor of heir at las. 
Fremington, and of no other land whatſoever, deviſed his manor of 2. Vern. 571. 
Fremington ta J. S. And it was there held, that the deviſe of the > ys i 
manor of Fremington were words in a will ſufficient to paſs the of the manor os 
fee farm reatiſſuing out of that manor; for the dev.or being ſeiſed . paſſed a fee. 
of that rent, and nothing elſe in that manor, it was plain, that the farmrent iſſuing 


teſtator meant the rent, and could mean nothing elſe : ſo that but of that ma- 
nor; becauſe o- 


_ otherwiſe the will muſt have been entirely void. f 8 — 
muſt have been void, the teſtator being ſeiſed of nothing elſe in that manor but the fee · farm rent. 


To EIS it was anſwered, by the Counſel for Mr. Vernon, that For the defend. 
Ar. Vernon the teſtator being ſeiſed in fee of the manor of Han- ant. 
bury, out of which this fee- farm rent did iſſue, had merged the ST; 
rent in the inheritance, by taking a purchaſe of it to himſelf in fee. 
But it was further inſiſted upon, that ſuch a rent would very well 
paſs by the word land.“ The Cafe of [nchly v. Robinſon proves, 
that the word is ſufficient to pats it, where the intention of the 
teſtator is plain that it thould paſs ; for the word “ Jand” is cer- 

_ tainly as comprehenſive as the words in that caſe, viz. „ the 
« manor of Fremington;” nor could the circumſtance of the 
teſtator's having nothing elſe to paſs more ſtrongly ſhew the 
intention of the teſtator that it ſhould paſs in that caſe than the 
releaſe in the preſent. Where a man had a portion of tithes in fee, 


3 | (c) 2. Leon, 41. 3. Leon. 165. 
(5) See Denn v. Gaſkin, Cowp. 66. | RS 
135 1 | held, 


Michaelmas Term, 10. Geo. 1. In Chancery. 


Arcnzr: ry held, that that ſhould paſs in a will by the words © all my free 


Oe . lands.” It is true, the teſtator had in that caſe nothing elſe ; y 

TERNON+ but that is a circumſtance of no weight, any * further than as it 4 

®'] 526 J ſerres to ſhew what the teſtator intended, which the releaſe t 

* directed does abundantly in the preſent caſe (a). The word 3 
ce livelihood” will paſs land in a will. Fee- farm rent is extendible 

upon an elegit, and yet the words of the ſtatute that gave the 

ſheriff authority are only © land,” medietatem terre. e f 

Lox Dp CHANCELLOR: Merged in the inheritance, and t 

purchaſed by the teſtator with a view that it ihould be ſo. Beſides, 4 

the word “ lands” is ſufficient to paſs it; eſpecially in a will, 1 

and where the intention of the teſtator is ſo very plain, as here it t 

is, that it ſhould paſs. f 

A point. ANOTHER POINT inſiſted upon by Ar. Atcherley's Counſel | 

Whether lands was, that the lands contracted for where no conveyance was exe- 
1 cuted, and eſpecially thoſe lands where the very time fixed by the | 
et, thould pat articles for executing conveyances was not come at the time of the 


by a deviſein a making the codicil, did not paſs by it, and conſequently. would 
eodicil of all the deſcend to the heir at law. 5 | of 
lands purchaſed 


Gnce the making It was admitted, that if there had been no other lands purchaſed 
the will ? ſince the making of the will, where the 1 21 had been exe- | 

5 cuted, there, poſſibly, rather than this clauſe ſhould be entirely 

ftuſtrated, they ſhould paſs : and in chat cafe, tie vendor would in 

f a court of equity be conſidered as a truſtee for the purchaſer ; for 

Maxim of equi - equity always conſiders things that ought to be done in the ſame 

„ light as if they were done. But here, there being other lands pur- 


chaſed ſince the making of the will, where the conveyances have 
been executed, the words of the codicil being ſatisfied by thoſe 
lands ought not to be extended any iurther; eſpecially to the diſ- 
inheriting of an heir at law. Nay, in caſe there were no other 
| lands, this rule of equity could be extended no further than to ſuch 
[527 ] purchaſes, where though no conveyances were actually“ executed, 
g yet the time fixed by the articles for the execution of them was 
paſſed ; and then thoſe lands where the time limited for the exe- 
cuting of conveyances was not yet come will not paſs, but deſcend 
upon the heir. If the teſtator had intended otherwiſe, he might 
have made this very plain by expreſſing himſelf thus, „lands 
& ſince purchaſed or contracted for.. „ 


For the defend. IN ANSWER TO THIS ft was ſaid, that upon all the circumſtances 
ant. of the will and codicil taken together, nothing could appear plainer 
than that it was the intention of the teſtator they ſhould not de- 
ſcend to the heir at law, but paſs by the codicil. And if the inten- 
tion be plain, it cannot be controverted but that the words made 
uſe of by the teſtator in the codieil, viz. © all the lands purchaſed 
« by me ſince the making my will,” and * my ſaid real eſtate,” 
are large enough to take them in. | | „ 


2) Stiles, 261. Z | 
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It was admitted by the Counſel of the other fide, that the words Areuxazze 
would have paſſed them, in caſe there had been no other lands. 54% 
And why is that ? Only hecauſe it would have been then evident * 
the teſtator had intended them to paſs; and here the releaſe ordered 


by the teſtator ſpeaks this full as ſtrongly. f 


As ta the difference taken between where the time limited for 
the executing of theſe conveyances is paſt, and where yet to come, 
nothing at all in it; for that relates only to the terms of the 
truſt repoſed by equity in the vendor, A material circumſtance, 
that in every one of theſe contracts part of the purchaſe-money 
vas paid. A known and eſtabliſhed rule in equity, that from the 
time of the contract the vendor 1s a truſtee for the vendee. Upon 
this foundation it is, that a bill lies in equity againſt the vendor for 
a ſpecific performance. Nay, ſhould the vendor afterwards ſell 
this land to another, having notice of this precedent * contract, | 528 1 | 
equity ſtill transfers the truſt 3 and the ſecond vendee may in ſuch p : 
caſe be compelled to a ſpecific performance. Theſe words & con- 
. tracted far”” and © purchaſed®” are very commonly uſed pro- 
miſcuouſly. | | 


Beſides, if this were not to be conſidered as real eſtate, then it 
muſt be perſonal eſtate, for there is na medium; and if fo, it is 
given to the truſtees to be by them inveſted in land, and ſettled to 
the ſame uſes : but if it be to be accounted as real eſtate, and as 
| ſuch defcendible to the heir at law, then it is deviſable, and will 


pals by the words of the codicil. TENG, 

Caſes quoted to this purpoſe were, Lingen v. Souroy, in Logp Affirmed upon 
HarcouRT's time: A man by his will gave all his land in the SIN by 
county of Yorz and kingdom of England, and had no lands at the yr Cowper. 

time of his death, but only had obliged himſelf by marriage- See Rep. of Cat. 
articles to purchaſe lands to the value of fourteen hundred pounds. in Equity, 91. 
And held that this fourteen hundred pounds ſhould be conſidered as Ante, 39. 
real eftate, and was well paſſed by the will. In that caſe, the caſe 
of Atkins b. Atking (a), in LoxD JEFEREvs' time, was quoted. 


The caſe of Moodier v. Greenhill (b): Freehold land was deviſed 2. verm. 679. 
to truſtees; the land was contracted for before the will, v7z. in April; Rep. of Caſes in 
the will was made in June; time fixed by articles for the conveyance Equity, 27. 
was at Michaelmas ; yet held, by LORD Harcourt, that the land 
paſſed; he being of opinion, that had the teſtator died before the 
conveyance, and made no deviſe of it, the heir might have claimed 
it as land, and compelled the executor to have paid for it out of the 
perſonal eſtate; and conſequently, if the deviſor had ſuch an in- | 
tereſt in the land contracted for as was deſcendible, it was deviſable. [ 529 ] 
And Mr. Vernon the preſent teſtator, being of Counſel in that caſe, yhatever is de. 
inſiſted very much upon the abſurdity of _— it neither real ſcendible to the 
nor perſonal eſtate ; * for if perſonal eſtate, it muſt not deſcend to heir at law as 
the heir, which all held it would; if real eſtate, and conſequently Teal eftate,is de- 
deſcendible, then it was well deviſed. | | — 
(a) . (6) 1. Eq. Abr. 174. 2. Vern. 679. Rep. Eq. 77. Prec. Ch. 320, 

| I Caſe » 


\ 


Michaelmas Term, 10. Geo, 1. In Chancery, 


aretz Caſe of Prideaux v. Gibbon (a) A man having contraQteg 
for an eſtate, deviſes all his land to be ſold for the payment of his 
Vzanox. qebts; and after the making of the will, the land was actually 
conveyed to him in purſuance of the antecedent contract: the 
Court decreed the land to be ſold for the payment of his debts 
And if the teſtator had power to deviſe an eſtate contracted for. 
before conveyance, for the payment of his debts, he might certainly 
have deviſed it in any other manner. Said in that caſe, þ 
the Lord Chancellor, that where a man deviſes his land to be ſold 
for payment of his debts, and he afterwards purchaſes lands, equity 
will decree a fale, though there were no articles entered into pre. 


cedent to the will. 


TRE Loxp CHANCELLOR was of opinion, that all the wh 
contracted for by the teſtator, as well as thofe which had been 
actually conveyed to him, did pals by the cadicil, | 


Copyhold lands THEN Afr. Atcherley's Counſel inſiſted, that the copyhold lang 


devifable with - did not paſs by the codicil. But held clearly that it did. 
out a ſurrender, . | | | | 
zf the reſtator has caly an equitable, and not the legal eſtate. 2. Vern. 689. See the ſtate of the cake, 


ante. 


| Whethermanu- THEN it was inſiſted upon by Mr. 4tcherley, that ſome many- 
—_ _—_ ſcript reports of caſes in chancery, found in the London houle, did 
— > belong to the heir at law, as guardian of the reputation of his 
. anceſtor. It was ſaid, that if the tomb or monument of an 
anceſtor be defaced or deſtroyed, an action lies for the heir at law; 

and that by parity of reaſon, as thoſe manuſcripts were intended by 

8 the teſtator as a monument to tranſmit his learning and reputation 
530 ] to poſterity, che Jaw would intruſt the heir with the care of * them, 
' that they thould be printed in fuch a manner as would be moſt 
for the honour of Mr. Vernan's memory. The printing, or not 

rinting, theſe papers, may as much affect the reputation of Mr, 

* as any monument or tomb. Poſſibly, they are npt fit to 

be printed; poſſibly they were never intended ta be printed. 

I his is nt in the nature of the thing fructuary; and will not there- 

fore fall within that clauſe that gives the reſidue of the perſonal 

eſtate to the truſtees. Suppoſe a man of learning ſhould have the 

misfortune to die in debt, Can the creditors come into this court 

and pray a diſcoveły of all his papers, that they may be printed for 


the payment of his debts ? And if creditors cannot do this, 4 Pie | 


ori not the truſtees in the preſent caſe. If a miniſter of ſtate ſhould 
die, he may have a great number of papeis that may be very curious, 


may print, and fell well; yet ſurely theſe will not be conſidered 


2s perſonal eſtate, and go to the executor. As therefore papers 
found in a man's ſtudy, not being in their nature fructuary, are not 
conſidered as perſona} eſtate, and in caſe of no will would not 
have gone to the adminiſtrators of Mr. Vernon; fo it was argued, 
that they did not paſs under that clauſe where the reſidue of his 
pe;ſonal eſtate is given to the truſtees. It was reſolved in the 


(a) 2. Chan. Caſes, 144, 
Es | Earl 


SW 


© it po 1 ls. > an... 
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Farl of Northumberland's as (a), that notwithſtanding all his Arenzarzaz 
-wels were deviſed to his lady, yet his garter and collar of 88 _ <£=9# 
ſhould go to the heir. Axon. 

Ox THE OTHER SIDE it was ſtrongly inſiſted upon, that it was 

onal eſtate, and was deviſed to the truſtees by thoſe words, 
& the reſidue of my perſonal eftate,” a 


* IT WAS INSISTED in behalf of the widow, that ſhe ought to [L 5311 
have them, as included in the deviſe of . houſhold goods and fur- FE 
& giture.” 3 5 | | 

Tux Covxr decided nothing in this affair, becauſe all conſented 
to have them printed under the direction of the Court, without 
making any profit of them, _ 

Thoſe points being thus determined againſt Mr. Atcherley, Me. 
Vernon's Counſel, in virtue of a croſs- bill brought for that purpoſe, 
prayed, that the Court would decree Ars. Atcher{ey and her 
daughter to releaſe in the moſt effectual manner, or elſe to 
waive their legacies ; for which the caſe of Thorold v. Thorold (b) 
yas cited. 55 | 

This, as highly reaſonable, was directed by THE Coun, 


THERE WAS ANOTHER POINT conteſted by Mrs. Vernon the 4 jegacy of 
widow, which was this: Sir Anthony Keck, Mrs. Yernen's father, zool. given to 
did, by his will made in 1695, deviſe the ſum of two hundred 7.'s wife by ber 
pounds to his daughter, Mrs. Vernon, in theſe words, p:z. to be m—_ Ke 
« by her laid out in what ſhe ſhall think fit in remembrance of nat fie 90.99 
e me.” He gave alſo another legacy of fifty pounds to the think fit in re- 


deceaſed Mr. Vernon, and made him one of his executors. — of 
| . i | i De » 
It was faid, that taking all thoſe circumſtances together it muſt he Ae | 
be intended, that the teſtator did plainly deſign this as a legacy to the 2o0l. over 
the ſeparate uſe of his daughter, though he does not uſe thoſe very aud above the 
words; and therefore, as the teſtator never deſigned that this 132 


money ſhould be ſunk in the eſtate of her huſband, the eſtate of the huſband's will. 
huſband ought to be {till liable to this demand, in the hands of the 

| truſtees. 8 Rn 

And IT WAS DECREED accordingly for Mrs. Vernon. TLY 32 1 | 


* Nor, It is a point of law very well known, that if a man A deviſe of all 
deviſe all his perſonal eſtate, and die worth double the perſonal the _ perſonal 
eſtate he had at the time of the making the will, all his perſonal eſtate will paſs 
eſtate will paſs. But if a man deviſes all his real eftate, no land 3 
purchaſed after the making of the will ſhall paſs by it. teftator dies poſ- 
NE 5 ſeſſed of. | 
This difference THE LORD CHANCELLOR was pleaſed thus to The reaſon o 
account for, that the ſtatute which made lands rn deviſable (c) this difference 
uſes theſe words, a man “ having lands.“ So that the parliament in deviſes of real 
ſeemed to conſider deviſe as another inſtrument of conveyance ; and perſonal e- 
and therefore the rule has always been, that a man can deviſe . 
nothing but what he might by deed convey. 1 
(a) Owen, 124. 5 (c) Stat. 32. Hen. 8. cap. 1. and ſtat. 
9 * : 34. & 35. Hen, fy cap. 5. 
DE ___ Queres 


Arenzzzr Quere of this. For admitting that a will is to be conſideredas 
1 acanveyance, yet like other conveyances that are not eſteemed 
VAN on. valid until ſealed and delivered; ſo a will ought not to be reputed 

| ag a will until the death of the teſtator, when it takes effect; and 
it might not ſeem unreaſonable to conſider a will as wrote every 


day of a man's life that ĩt Ties by him unaltered. 


+ Vern. 633. The true reaſon of this difference, as ſeems to me, muſt be taken 
| from the fluctuating nature of perſonal eſtate ; ſo that death is 
the only time when this is capable of being reduced to a certainty ; 

it being next to impoſſible to diſcover what the perſonal eſtate of 


the teſtator amounted to, or conſiſted in, at the time of making hex 


will 


„  MICHAELMAS 


MICHAELMAS TERM, 


The Eleventh of George the Firſt, 


1 N 
The Court of Chancery. 
Ear! of Macclesfield; Lord Chancelhr. 
Maſter of the Rolls. 
: 2 5 8 | | 
+ *[ 533] 
© Oſgood againſt Stroud. . . Caſe 2356 


Y MARRIAGE-ARTICLES it was covenanted, that land If a father, in 
B ſhould be ſettled upon huſband for life, wife for life, then ®fideration of 
to the iſſue of that marriage in tail, remainder to the fourth 2 ge _ 

ſon of the huſband's father. This fourth fon died, leaving behind his 6r@ fon er 
him a daughter married to the plaintiff, who brings his bill, the life, remainder 
eſtate-tail being ſpent and no ſettlement made, to have the articles to his wife for 
performed ſpecifically, by ſettling, &c. in oppoſition to the defen- Hie, ee 
dant, to whom, as heir at law, it would deſcend in caſe gf no ſet- tall 4— on 


tlement. - mainder to his 
| | | 1. fourth ſon in fee, 
IT was ARGUED for the defendant, that though theſe articles the fourth ns, 


were founded upon the conſideration of marriage, yet they muſt be on the death of 
eſteemed voluntary for ſo much of them as that conſideration the huſband and 
would not reach or cover; and a court of equity will not, in favour Wife without iſ- 
of volunteers, aid a defective ſettlement, much leſs decree one OY compel 
where there is none. * The plaintiff, who is a remainder-man nn os 
after the limitation to the iſſue of the marriage, is certainly a fettlement, 
volunteer; and then the queſtion is ſingly, Whether the Court Ante, 469. 471. 
will interpoſe ſo far in favour ofa volunteer as to carry a covenant 476- 

do ſettle into execution, to the prejudice of the heir at law, upon * [ 534 ] 
whom it would otherwiſe deſcend. That the Court would not the 

following caſes were cited: The cafe of Robinſon u. Kirſarre (a); =D BS 
the caſe of Thompſon v. Lord Haverſham (b), before Loxp Cow- 5 C op... 
PER ; the caſe of Bellingham v. Louther (c). This laſt caſewas Wms. 243. 


much relied upon. 5 5 
For THE PLAINTIFF it was ſaid, that truſts, though voluntary, 
_ muſt be performed; that they may be created as well by articles 


(a) Prec. Chan. 475 | . (e) 1. Chan. Caſes, 243. 


Ds600D 
againſt 


STzaoup. 


Michaelmas Term, 11. Geo. 1. Ih Chancery. 


as otherwiſe, and as well by marriage articles as any other way; 
that here, there being a covenant to ſettle, &c. the queſtian was; 
Whether this not being performed by the anceſtor, an implied 
truſt to do this was not devolved upon the heir. In the cafe of 
Tenkins v. Keymts, reported both in Hardres (a) and the Chancery 
Caſes (b), it is expreſsly affirmed by LoRD CHIET BARON Hats, 
that the confideration of a marriage-portion will extend and run 


through all the uſes in that ſettlement ; and what conſideration 


*[ 535] 


would be good by way of ſettlement will be ſo by way of articles, 


MACCLESFIELD, Lord Chancellor. It ſeems clear to me, that 
where there is a marriage-portion and ſettlement, that part of the 
ſettlement only which belongs to the wife and children by that 
wife can be eſteemed to be founded upon the conſideration of that 
marriage ; for it is abſurd to irtiagine, that the friends of the wife 
ſhotild be ſuppoſed as at all concerned about the remote uſes of the 
ſettlement, upon perſons to whom they are entire ſtrangers: And 
as fot the caſe of Jenkins v. Keymis, it ought * not to be under- 
ſtood in fo abſurd a ſenſe as that comes to. The meaning of the 
caſe is no more than this, that a father, when he makes a marriage. 
ſettlement upon one ſon, has ſuch a proper; fair, and juſtifiable 


opportunity offered him of providing for his other children, as 


that if he thinks fit to lay hold upon and embrace it, by inſerting 


in the ſettlement proviſions for them, ſuch proviſion ſhall never be 


eſteemed as fraudulent, and as ſuch ſet aſide in favour of creditors. 
Therefore it is very plain to me, that the plaintiff. muſt be conſi- 
dered as a volunteer, if there was nothing more in the caſe than the 


conſideration - of the marriage and the marriage-portion. But 
upon ſuppoſition, that the eſtate was neither all in the father nor 
all in the ſon, fo that neither could, without the aſſiſtance and help 
of the other, have made this ſettlement, then it may be very natural 
to ſuppoſe, that this part of the ſettlement, under which the plain- 
wf claims, might be founded upon an agreement between father 
and fon. For it is very natural for the father to tell the fon, «[ 
« muſt provide for my other children as well as you; and there- 
« fore, unleſs you will conſent to this, I will not join with you in 
« making this ſettlement.” And then this remainder- man, the 
plaintiff, muſt not be conſidered as a volunteer, but as one claim- 
ing under the conſideration of the father's doing that, to enable 
the ſon to make the ſettlement, which he was not bound to. 


| This I take to be the ſtate of the preſent caſe ; for by the evi- 


dence it ſeems to me, that the father had a power ef charging the 
eſtate with the payment of thirteen hundred pounds, which probably 


be might depart from; upon the conſent of his ſon to that part of 


the ſettlement under which the plaintiff claims. . 
Upon this reaſon, without determining the point that related to 
volunteers, he decreed a ſettlement to be made upon the plaintiff; 
purſuant to the articles (c). : : | 2 
() Hard. 395. : 106. Vernon v. Vernon, 4. Brown: 


() Chan. Caſes, 103. P. C. 26. Goring ». Naſh, 3. Atk. 186. 
(c) Edwards v. Warwick, a. Peer. Stephens . Trueman, 1. Vezey, 73. 


Wms. 175. Neave v. Keck, 9. Mod. Roe &, Mitton, 2. Wil. 3 56. 


TRINITY. 


TRINITY TERM, 


The Eleventh of George the Furſt, 


IN 
The Court of Chancery. 
King, Lord C hantellor . 
» Maſter of the Rolls. 5 
7 | . * [ 536 ] 
Hill againft Filkins and his Wife. Caſe 236. 


* 


HEN this caſe was before Lox Du MAaccLESFIELD, he A deviſe of land 
was ſtrongly of opinion for the plaintiff, the heir at to a Roman Ca- 


law; but in order to bring the matter more fully before thohc, who is 
| under eighteen. 


him, he made an order directing ſome iſſues to be tried. eee 
From this order the defendant appealed to THE HOUSE or che death ef the 

LORDS, as having directed iffues to be tried, that were not war- Pang ny 5 
ranted by the pleadings. N montlis aſtet at- 
taining the ſaid 


The Houſe of Lords ſet the order aſide, but gave the plaintiff age, 5 a gcog 


leave to amend his bill; which he did. 3 


: | 3 | S. C. ante, 481. 
And upon this amended bill, and the pleadings thereupon, the 1 


point in law came now to be ſpoken to again before LoRD CH AN- ; 


CELLOR KING, viz. Whether the grand-daughter, the defendant, 33 Cates Ch. 
having conformed by taking, &c. according to the act, &c. within 22. 
ſix months after attaining the age of eighteen, was capable of 5. C. 2 Peer 


taking the reſidue under this will; ſhe being about fourteen at the * 3 = 


time of the death of the teſtatrix. | Gs 
* KING, Lord Chancellor, clearly and ſtrongly decreed in favour , - _ 
of the defendant, contrary to the opinion of LoD Maccies- 5371 
FIELD. This act of parliament makes no difference as to the reli- 
gion of thoſe from whom the eſtates come, whether proteſtants or 


papiſts; but regards only the religion, age, and circumſtance of 


thoſe to whom they come. In this caſe, it muſt be admitted upon 


the authority of the caſe of Roper v. Radcliffe, FIRST, that the 


re/duum diſpoſed of by this will is land. SECoNDLY, Upon the Ante, 6. 0 

authority of that caſe, it muſt likewiſe be admitted, that the word 224. 2433 

* deviſe is included in the word © purchale,” in the ſecond clauſe 
| | of 


: Trinity Term, tt. Geo. 1. In Chancery. 


Wir: of that act. And J think the Houſe of Lords were very right in 
1 rn that determination; becauſe otherwiſe, this clauſe in the act 
eee OY would in abundance of caſes have been entirely uſeleſs: But it 
| does not from hence follow, that all deviſes whatſoever muſt he 
included under this word; without excepting even deviſes, that 
appear to me to be allowed of by the former clauſe, or rather the 
firſt part of this clauſe, for the whole is indeed but one clauſe, 
The legiſlators had two forts of perſons under their view; viz. 
| perſons under the age of eighteen, and perfons over that age. As 
to the former, the legiſlators looked upon them as too Young to 
be fixed upon rational grounds in any religion whatſoever z and 
therefore laid upon theſe only a temporary diſability, removeahle 
upon conformity. But for perſons above that age, and who might 
be ſuppoſed fixed and riveted in their religious ſentiments, the le- 
| giſlators thought it to no purpoſe to expect their converſion ; and 
4 5 38 ] therefore laid a total difability upon them. * Not to underſtand 
the act of parliament in this manner, would be to make the legiſ- 
lators overturn their plain and apparent intention in the firit clauſe, 
by the ſecond. The defendant therefore is plainly capable of 
taking by deviſe under this will, being under the age of eighteen, 
at the time of the death of the teſtatrix; and having performed 
thoſe external acts that were pitched upon by the parliament as 


a ſufficient proof of her conformity. 
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PRINCIPAL MATTERS 


CONTAINED IN THE 


TENTH VOLUME. 


| Buch of the Contents as have the Letter (N) added at the End refer to the Nates: 


"A 
ABATEMENT: - 


1 JT is the concluſion, not the matter 
of a plea, that makes it a plea in 


abatement, or in bar, Alice . Gale, 


112. 192 


2. So that ſhould a man plead in form bf 
aplea in abatement, what for the mat- 
ter of it might have been pleaded in 
bar, it would be but a plea in abate- 
ment, Alice v. Gale, 


3. And vice verſa, a plea in abatement 
pleaded in the form of a plea in bar, 
would be a plea in bar, though an ill 
one, | #6. 


4. The form of pleading in abatement, 
Juobaſon v. Altham, © „„ © 


5. What judgment muſt be given upon 
a plea in abatement, Alice v. Gale, 112 


% 


6. Pleas in abatement muſt go to the 
whole, Ayleauood v. Woolley, 285 


7. They ſhould be certain to every in- 
tent, Lawvaſor v. Crofts, 208 


Vol.. X. 


112 1 FR 2 
10. Whether a writ of error in the em 


chequer-chamber may be pleaded in 


3. It is a rule as to pleas in abatement, 


that the defendant ſhall not ſet aſide 
the writ of the plaintiff, without ſhew- 
ing him a better, Vavaſor v. Crofts, 

| | 208 


9. Where it ap rs from the matter of 


the writ itſelf, that it ought to abate 
there the court igboind ex officio to 
give judgment Sing he plaintiff, 
though the defendant ſhould ot plead 
it in abatement, Sinner * 


abatement to debt on a judgment upon 
record in B. R. Goodwin . Goodwin, 
5 15 


1. Covenant not to ſue huſband and 


wife, upon a bond entered into by the 
wife dum ſola, during the life of the 
huſband, muſt be pleaded in abatement, 
and not in bar, Miles v. Williams, 162 


12. If the plaintiff be a ſeme covert at 
the time of the action brought, this 
is pleadable in abatement, Grawenor v. 

Stevens, _ 


F f 


166 
AC CI- 


Nexuton, 2 
4 


A TABLE OF PRIN 
ACCIDEN T. 


Accident one great branch of the juriſ- 
diction of the court of chancery, £ar/ 
of Bath v. Sherxvin, Pege 1 


See alſo Coventry v. Coventry, 470 


ACCOUNT. 


1. After judgment uad combates, no plea 
can be pleaded before auditors, that 
would have been a good bar of the 
action, Biſbep v. Eagle, — 
2. In an action of account againſt one as 
bailiff, the defendant ſhall have allow- 
ances made bim upon the acccunt, 
Biſhop v. Eagle, 23 
3. But it is otherwiſe in the caſe of a 
receiver, who is no bailiff; unleſs it 
appear, from the nature of the ac- 
„count, that the receiver muſt have 
been put to trouble and expence, 23 
Ac or rxz COURT. 
1. The act of che court ought not to pre- 
judice ſuitors, Lare v. Ref, 30 
2. If an act be done by the court that 


is an error, yet the party in whoſe 
favour it was, ſhall not be admitted to 


object to it, Reg. v. Simpſon, 381 


ACT or Tie PARTY, 


1: What acts are perſonal, and what not, N 


Kitten vi Fagg, 2:89, Kc. 
2. See alſo Coventry v. Coventry, 409 


3. No one ſhall be allowed to take ad- 
vantage of his own wrong doing, 101. 
250. 343.379 


If the execution of a power be pre- 


vented by any act of the party con- 


cerned in intereſt to hinder it, this is 
a ſafficient ground for a court of 
/ equity to interpoſe, Coventry v. Co- 


; VERiT}s ; 473 
| ACTIONS IN GEXERAL,. 


1. Every cauſe muſt begin either by 


writ or bill, Jobnſen v. Altham, 211 


CIPAL MATTERS; 


2. The law abhors multipl in 
tions, Nutton v. Crow, EE „ 5 
3. Vet a wan cannot join his own right 
and another's in the ſame action, 
Nutten v. Crow, 151, 172 
4. In formed actions, the plaintiff is not 
at liberty to vary from that ſet form 
of words that is preſcribed by the law 
Skinner v. Norton, 140 
5 Yet perſonal actions are not tied up 
fo ſtrickly to the form in The Regifer, 
as real actions, Skinner v. Norton, 141 
6. In tranſitory actions, time and place are 
not material, Cole vi Hawkins, 251 
7. Where the action is grounded upon 
a ſtatute that gives a certain ſum for 
the penalty, no demand can be of a 
leſter ſum, 


8. An action will lie upon a deed dated | 


in foreign parts, Parker v. Crool, 255 


9. No action will lie for intereſt of 


money, or for money won at play, 
without an expreſs promiſe, Szafford v. 
Faxvcet, 312 
10. Yet where there is only nudum pac- 
tum, a promiſe without any confide- 
ration, tais is no foundation at law for 
an action, Jeehyn v. Lacier, 29; 


ACTION o Tas CASE. 

1. A poſſeſſory right only, though the 

property be in another, is ſufficient to 
maintain an action on the caſe, Ten- 
flemen v. Caſe, ” 25 

2. Therefore, if the general plea of Nt 
guilty be pleaded to an action on the 
caſe for taking the plaintiff's goods, 
it will not be ſufficient for. the de- 
fendant to ſhew that the plaintiff had no 
property in them, except he had no 
poft-ſhon of them neither, ib. 


3. Caſe will lie in damages fer a falſe 
return in the matter of an eleclion to 
an office, Reg. v. Heathcote, 54 


4. In caſe for maliciouſly cauſing the 
plaintiff to be arreſted for 100). de- 
claration adjudged to be naught upon 

a ſpecial demurrer, for want of ſhew- 
ing what became of the action, Par. 


ker d. Langley, 145. 209 
| 5. Bu 


——— 
— 
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&, But this defect in the declaration 
might have been cured by a verdict, 
| Parker v. Langley, 145. 210 
6. Or by a plea in bar admitting the firſt 
action to be falſe and hopeleſs, Parker 
v. Langley, : 210 


7. Caſe will not lie for a malicious in- 


ditment, without ſhewing what be- 
came of that indictment, Parker v. 


Langly, 


8. See alſo Jones v. Gwyne, 219 


Court inclined to think, that where 
the indictment was inſufficient, and 
the matter not ſcandalous, this action 


would not lie, Jones v. Gwyne, 149 
10. But afterwards reſolved, upon full 


' conſideration, that this action wi'l lie 


for damage by expence, as well as by 
ſcandal, though the inditment was 


inſufficient, Jones v. Gwyne, 227 | 
l 6. Adminiſtrators pay no coſts in writs 


11. Action on the caſe for an indict- 


- ment for uſing the trade of a badger 


without a licence. Exception taken 

by the Court, that the plaintiff did not 

ſhew he was licenſed, Jones v. 3 
| "R 


12. But afterwards exerciſing the trade 


legitimo modo held ſufficient, Jones wv. 
Gavyne, "SES 


13. Caſe for a falſe and malicious in- 
dictment, without ſaying the indict- 
ment was ab/qze probabili cauſa, and 
held good, Jones v. Gwyne, 148. 214 


14. Otherwiſe, if the action had been 
brought for a malicious proſecution, 
Fonts D. Gwyyne, 148 


ACTION POPULAR. | 


An action qui tam may conclude et inde 
producit ſeam, and ſhall not abate for 
want of thoſe words, *©* fam pro domino 

rege quam proſeipſo,”” Walter v. Laugb- 

| *33 


ADDITIONS. 


The different additions of 06 miles” or 
«© dominus in records and legal pro- 


ceedings, make different names, and 
matt be underſtood of different per- 


ſons, Nutton v. Crow, 284 


145. 210, 


ADMINISTRATION «x9 ADMI- 
NISTRATOR. 
1. Adminiſtration by the fatute-law 


muſt be granted by the ordinary, 
Jaadler v. Daniel, | 21 


2. But the adminiſtrator, when put in by 
the ordinary, derives his power not 
from the ordinary, but from the law, 

Sadler v. Daniel, 21, 22 


3. Where the goods of the inteſtate are 
taken away from an adminiſtrator, he 
may not ſue for them in the ſpiritual 


court, Sadler v. Daniel, 21 
4. But may bring his action of trover 
for them at the common law, ib, 


5. An adminiſtrator ſhall not be allowed 
to plead double, viz. plene admini/- 
trawit and no afjets, without affidavit 
that he has no aſſets, Carrington v. 
Warren, | 335 


of error, though the judgment be de 
bonts propriis, Holroi v. Ebizon, 276, 

| E h "ff 

7- Whether ſuch a right of adminiſtering 
as would entitle to a ſettlement within 
the ſtatute of 13. and 14. Car. 2. c. 12. 
ſhall be deemed a ſettlement before 
ad miniſtration actually taken out, 

South Sydenham v. Lancaſter, 389 


ADMIRALTY. 


1. Where the property of goods taken 
by the enemy is altered, and where 
not, according to the laws of this 
court, Aſieviedo v. Cambridge ( ſee 
PROPERTY), _ AL 79 


2. No ſuing for fees in the court of 


admiralty, Clerk v. Lee, 264 


AFFIDAVITS. 


1. It is generally true, that men muſt not 
be compelled to make affidavits, Clay 
v. Elwick, 332 


2. Yet when perſons are witneſſes to an 
arbitration bond, they may be com- 
pelled by rule of court to make affi- 
dayit of their being ſo, Clark v. EI. 


wick, 332 333 
. AGE. 
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AG E. ä 


Papiſts conforming at eighteen are ca- 1. An alien cannot purchaſe lands for his 
ble of taking whatever lands were own benefit, but he may for thar of 

. deviſed to them before they came to the crown, Ratcliffe v. Roper, 91. 94. 
that Age, by Lerd Chancellor King 120. 133. 136 


contre Lord Chancellor Macelgs- , Therefore if land be deviſed to an 


FIELD, Hill v. Filkins, 485. RS alien, the crown ſhall have it, 94 
| 3. Vet if alien tenant in tail ſuffer a | 
| common recovery before office found, 
AGREEMENT. the recovery is good, 8 124 
1. By the law of nature, all uſeleſs agree - 4. Where an alien would take by courſe 
ments are void, according to Pen- of deſcent, there the eſtate ſhall £0 


dorf. Mitchel v. Reynolds, 135. 137 over to him to whom it would have 


2. A fertori all oppreſlive ones, 137 8 * 3 , d — : 


. Of agreements for the reſtraint of 118 
trade (yee- TRADE), 27. 85. 130 $5 3 where tenant in tail has iſſue two 
Whether an agreement not to ſow ſons, and the eldeſt is an alien, the 

one's land, be void or not (/e Law younger brother ſhall inherit, ib. 

Cass DOUBTED OR DENIED), Mi- 6. Vet if an alien be tenant in tail, re- 
che v. Reynolds, | 135 mainder to a ſubject, the remainder 


S. An agreement that is void at law, man cannot come in until the eftate-tail 

mall never be carried into execution be ſpent, Hamilton v. Fleetwood, 120 
by equity in favour of a third perion, 5 8 

contrary to the meaning of the parties 

to the agreement, Blundel v. Barker, Gy ALMANA CES. 

ä 459 1. Almanacks to be licenſed by the archbi- 

"6. IE by ke nt of parties, o ſhopof Canterbury and biſhop of Londen, 

acts are to be done, and a certain time & Stationers” Company v. Partridge, 10; 

is limited for the doing of one, and no 2, Whether the crown has any .ſpecial 

time for the other; there, if the na- intereſt in almanacks, Stationers' Cam- 

ture of the thing will bear it, chat thing pany v. Partridge, 107 

is to be done firſt, for which the time | 


was limited, Terzcr v. Goodwin, 224 3* Whether an almanack may be con- 


ſidered as a copy or part of the kalen- 
= | | dar in the book of common-prayer, 
ALDERMEN. Stationers* Company v. Partridge, 105, 


00 

1. Whether the right of voting for an ; 
alderman of London, lie only in the 
freemen of the ward, or in all the Ke 
2. When 3 perſons are tried 1 1. An ambaſſador does, by fiction of law, 
the court of Aldermen of Londen than tepreſent the perſon of his maſter, 
what were Choſen for that office by the Cafe of Ambaſſador of Muſcony, 5 


wardmote, the proper remedy of the 2. The ſame fiction of law makes him 
parties grieved is to make their com- extraparochial, and ua in the do- 
plaint to that court, Reg. v. Heathcote, minions of his maſter, ib, 

| 59 3, Coxt upon ſtat. 25. Ed. 3. affirms it 


3. For that court are the proper judges to be high treaſon at the common law 
of the poodneſs of ſuch returns, Reg, to kill an ambaſſador, | ib. 


*. Heathcote, : + Bits ON 4. If 


| 4. Almanacks of authority in trials, 107 


6. Nor are his goods liable to diſtreſs, 


Ee Et AM. DIO. ts. HT |_| 
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4. If he commit any crime (though it 
ſhould be one of a very high nature), 
the king à guo, non ad quem, muſt pu- 


5. His perſon is not liable to be arreſted 
for debt, 6 


ib, 


The privileges of ambaſſadors, as to 
debt, ſettled by ftat. 7. Aux. c. 12. 5 


AMENDMENT. 


1. Statutes of amendment extend only to 
- pleadings of record, Ruſb v. Seymour, 


2.. Pleadings while in paper are amend- 
able by common law, | 88 


3- And the motion to amend, becauſe all 
in paper 1s what the court, commonly. 


cannot deny, ib. 
4. Except where the party moving re- 
fuſes to pay coſts, | 16. 
Or where the amendment moved for 
would amount to a new plea, ib, 
AMICUS CURLE. 

Where any one may inform the court, 
Lord Say and Seals caſe, : 41 


ANCIENT DEMESNE. 


A plea of ancient demeſne received after 


imparlance, Cafe of Univerſity of Cam- 


bridge, : 129 


1. An annuity is the only perſonal intereſt 


which is deſcendible to the heir, Roper 
v. Ratcliffe, | 237 
2. Where a teſtator charges his lands with 
annuities in favour of papiſts, the de- 
viſe is void, Cartwright v. Cart- 
avright, 5132. 514 


ANSWER IN CHANCERY. 
Where the whole proof of any matter 


ariſes from the defendant's anſwer, 


1 


the anſwer muſt be taken entire, and 
no part of it impeached by any other 
evidence, Nab v. Nab, 405 


APPEAL. 
1. In an appeal of murder, exception 
taken to the writ for an inſenſible ab- 


breviation, Widarington v. Chari, 
e | 86 
2. The words “ de morte ſui viri unde eum 
appellat”? being omitted in rhe exigent, 


Whether this make a diſcontinuance, 
Widdrington v. Charlton, 80, 87 


APPEARANCE. 


1. Where perſons may be convicted up- 
on ſummons without appearance, 248. 
Xe. 341. Kc. 344. 378 

26 F._. ers of corporations may be diſ- 
franchiſed after ſummons without ap- 
pearance, Reg. v. Simpſon, 343. 380 
3. Appearance will ſupply the want of 
ſummons, Reg. v. Green, 213 
4. Where and when jodgment may, 
or may not, be given in the abſence ot 
the offender, 250. 344. 378. &c. 
5. Execution cannot be awarded other- 
wiſe than in the preſence of the party, 
and why, Reg. v. Simp/on, 344 


1. An agreement with an apprentice not 
to exerciſe the trade within ſuch a 
diſtance of his maſter, good, Mzrchel 
v. Reynolds, | — 

2. If an apprentice make uſe of the 
goods or caſn which belongs to his 
maſter, he forfeits his indentures, Shep - 
berd v. Maidfione, 1443 145 


APPROPRIATION, 


1. The appropriation of a church takes 
away the biſhop's power of a: "ly 
Harriſon v. Archbiſhop of Dublin, 68 

2. But not that of viſiting and ſuſpend - 
ing, 655, 69 


ARBI- 
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ARBITRAMENT AVO ARBITRA- 
+ — TORS. - 


1. Though it be ordered by the teſtator, 
that whatever controverſies ariſe upon 


the conſtructioa of his will, ſhall be 
decided by ſuch and ſuch arbitrators; 


yet the parties concerned may, not- 
withſtanding, decide them at law, if 


they think fit, Reg. v. Heathcote, 59 
2. An award may be good in part, and 
void in part, Barnardifion v. Fowler, 

| 200. 204 


. As an award to make general re- 
lieaſes of all demands to the time of the 


award, is good for fo much as goes to 


the time of the ſubmiſon, and void for 
the rehdue, Barnardiſton v. Fowler, 
4. Therefore if releaſes of all demands 
be given to the time of the ſubmiſſion, 
ijt is a good performance of ſuch an 
award, 


5+ An award that the defendant ſhould 
pay the plaintiff ſo much, and each of 
them ſuch a ſum to the arbitrators ; 
and that upon payment prædict monet 
the parties ſhould give mutual releaſes. 
Exception, that the defendant had no 
remedy to come at the releaſe, fince 
the plainziff was not bound to give it, 
till aſter the ſum paid the arbitrators, 
which part of the award was void. 
Reſolved, that monet pred” ſhould re- 
fer only to that ſum which concerned 
the juſtice of the award, 200, 201 


6. But if any part of the award be void 


which concerns the jaſtice of the 
award, the whole is void, 204 


7. An award made the 23d of June, or- 
dering ſo much money to be paid by 
A. to B. in ſatis faction of rent owing 
to B. which rent did not become due 


till the 24th of June, is void; for the 


rent might be extinct either by ſur- 
render or eviction, before it became 
due, | 


8. Proſecution of a ſuit by A. againſt B. 
and C. no breach of an award that all 


ſaits ſhould ceaſe between A. and B. 


205 


9. The law is the ſame, though B. and 


C. had been man and wife, 205 


arnardiſton d. Fowler, 201 


204 


10. On breach of an award made a rule 


of court, the pariy may proceed both 
by action and attachment at the ſame 
time, Clark v. Elwict, 333 


ARCHDEACON. 


1. An action will lie againſt an arch. 
deacon for not induCting a clerk, 
Reg. v. Heathcote, 53 


2. And for refuſing to ſwear in perſons 


choſen churchwardens, 53. 55 


3- But no action will lie againſt an arch- 
deacon for ſ.vearing in a wrong perſon 
churchwarden, if it be done in obedi- 
ence to a mandamus, ib. 


ARREST or ras BODY. Ty 
1. What perſons are privileged from 
_ arreſts for debt, 4+ 111. 346, 347 
2. No action will lie for a malicious 
arreſt, without ſhewing how the ſuit 
was determined, Parker v. Langley, 
ARREST or JUDGMENT. 
1. If general damages be given where 
by law none can be given for part, 
judgment ſhall be arreſted, Walter v. 
Warren, | 273 
2. As where joint damages are given for 
words actionable, and for other words 
ſpoken at a different time not action- 
able, judgment muſt be arreſted, Har- 
rington v. Thernborough, 197 


3. If it manifeſtly appear upon the face 
of the declaration, that no evidence 
could maintain the iſſue, judgment 
muſt be arrefted after vercia, Stafford 
v. Forcer, 313 
4. Judgment arreſted becauſe it appear- 
ed upon the declaration, that the cauſe 
of action did. accrue by a promiſe in 
writing, above ſix years before action 
brought, Stafford v. Forcer, 311, &c. 
5. Otherxiſe, if the declaration had been 
upon a parol promiſe, Cole v. Hawiins, 

| 253+ 313 

6. In aſſumpfit bropght by executor on 


promiſe to teſtator, judgment arreſted, 
| | becaule 
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becauſe it appeared upon the decla- 
ration that the teſtator was dead above 
fix years before the action, Stafford v. 
Forcer, | 314 
Debt upon note,** I acknowledge my- 


promiſe to pay upon demand.“ Moved 
in arreſt of judgment, that a demand 
ought to have been alledged, being 
part of the agreement; but held unne- 


ceſſary, becauſe the debt here did not 
ariſe from the demand, as from the 


6. 


performance of a precedent condition, 


but was a debt precedent to the de- 


mand, Rumball v. Ball, 38 


ASSETS. 


1. If the executor of leſſee for years 


enter upon the teſtator's term, no part 


of the profits but what is above rent 


and repairs is aſſets, Buckley v. Pirk, 
=p 12 


2, In afumpſit upon promiſe made by 


the executor in conlideration of for- 
bearance, aſſets will. be ſuppoſed ; for 
unleſs he had aſſets, there was no oc- 


caſion for the promiſe, Jobnſton dv. 


Gardiner, 


254 


3. No difference commonly beta een af/ers 
at law, and afers in equity; but both 


muſt be diſtributed in a courſe of ad- 
miniſtration, Jon v. Fieiding, 427 


4. Yet where land is deviſed to be ſold 


for the payment of debts, the profits 
ariſing from the ſale ſhall be applied 
to the payment of all debts equally ; 
and why, Wilſon v. Fielding, 428 


5. If a creditor by ſimple contract ob- 


tain 2 judgment againſt an executor, 
he ſhall have no preference before the 
reſt' of the creditors with reſpe& to 
equitable aſſets ; becauſe the judgment 
might be voluntarily confeſſed, and 
equity will not aſſiſt an executor to 
overturn the courſe of adminiſtration, 
Wilſon v. Fielding, | 


But one that is a jud 2ment creditor at 


the time of the teftator's death, ſhall 


have the ſame preference with reſpect 
to aſſets in equity as to aſſets at law, 
Wilſon v. Fielding, 428 


ſelf ipdebted to A. ſo much, which I 


| 8. See Mills v. Eden, 
9. But this power of marſhalling aſſets, 


iy, | 
10. E. makes a ſettlement upon his wife 


426, Kc. 


7. Where a man dies indebted by ſpeci- 


alties and by ſimple contract, and does 
not leave perſonal eſtate ſufficient o 
pay both; equity will oblige the credi- 
tors by ſpecialty to receive their debts 
out of the real eſtate, that the creditors 
by fimple contract may not be de- 
frauded, Blundel v. Barker, 462 


489 


is never exerciſed in favour of any 
reſiduary legatee, and to the prejudice 
of the heir at law, Coventry v. Coven- 
477 


after marriage in bar of dower and 
thirds, of lands that were then his 
father's (his father joining with kim), 
and not to take effect till after his 
father's death. And afterwards he 
deviſes his lands to be fold for the 
payment of his debts, and dies living 
his father. The wife waves this ſer- 
tlement, and 1nfiſts upon dower. But 
the Lord Chancellor finding, that if 
the lands compriſed in the ſettlement 
were to deſcend immediately upon the 
heir at law, there would not be affets 
ſufficient to diſcharge the teſtator's 
debts, decreed the wife ſhould take 
thoſe lands for life (the father being 
dead at the hearing of the cauſe), but 
that ſhe ſhould aſſign them over in 
truſt for the creditors, who ſhould 


convey to her a third of her huſband's 
land for dower, Mills v. Eden, 487, 


&c. 


ASSIGNMENT, ASSIGNOR, 
ASSIGNEE. _ 


1. Where and how far cho/es in ation 


have been held aſſignable, 164. 245. 
| 289 


2. Aſſigument of a bond good only in 
equity, Parker v. Lilly, 


3. So that if, after the aſſignment of a 
bond, the aflignor give a warrant of 


102 


attorney to acknowledge ſatisfaction 
upon record, this is relievable only in 
equity, Parker v. Lilly, 102 


4. Of the aſſignment of bail-bonds by 


ſheriffs, Seſtern v. Cibber, 
Fry 


199 
5. Aſſignee 
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8. Aſſignee how to declare upon a bail- 
3 4 : 


Seftern v. Cibber, 190, 191 


6. If a judgment be aſſigned, it will veſt 
in the aſſignee before acceptance, 189, i 


| | 19 
7. But if the aſſignment want a good con- 


it. But held inſufficient; for the 
plea ovght to have been, that he was 
ready to pay the money from the deli. 
very of the goods, f. e. from the time 
when it became due, HFhithlck v. 
Sguire, 81 


fideration, it will be maintenance, and 8. 4/amp/it upon a parol promiſe, and 


conſequently void, Turner v. Good- 


Win, 223 
8. Of the aſſignees of bankruptcy, /ee . 
3 * 

48818 E. 


1. What the judgment is upon a writ of 
_ atlſe, Hamilton u. Fleetword, 125 


2. Would lie againſt a monk, ib. 


ASSUMPSIT. 


1. An afſump/t will not he upon a nudum 
: pactum, or a naked promiſe, i. e. where 
it is without any conſideration, 7ofelyx 
Fs „ 
#. Yet a very ſmall confideration has 
been held ſufficient to ſupport this ſort 
of action, | NE : 296 


3 Whether the conſideration of the a 
- miſe, or the cauſe of the debt, need be 
particularly ſet fo 8 


4. What need not to be averred in the | 


declaration upon an indebetatus aſſump- 
Ait, but ſhall be ſupplied by a neceſſary 
intendment, Child v. Peirce, 331 
5. Whether churchwardens who re- 
ceived money by miſtake for the uſe of 
the pariſh, may be ſued upon an a/- 
fumpſit after they have paid this money 
Over to the pariſh, and their year of 
office is expired, Bijbep v. Eagle, 23 


„„ + I$*"- 3 


o 
— — — — 


after the ſtatute of Limitations pleaded, 
the plaintiff varies the time in his 
replication from that in the declaration, 
Held, that no advantage can be taken 
of this upon a general demurrer, Col: 
v. Hawkins, © 251. 341 


9. Whether, in an ang upon a pro. 

miſe certain, the jury have power to 
aſſeſs the damages as they ſee cauſe, 
Mitchel v. Reynolds, 29, 30. 86 


10. Where an afſump/it is brought upon 


à promiſe made by the executor, 
though for a debt of the teſtator's, the 
judgment is always de Bonis propriis, 
Fohnſon v. Gardiner, 1 


ATTAINDE R. 


1. The eſtate of a perſon attainted for 


treaſon is forfeited to the king, T hornby 
A 
2. But in an attainder of felony, the offen- 
der's lands are forfeited to the lords 
of whom they are held, ibid. 
3. In both caſes the blood is corrupted, 
F bs | b e ibid. 
Perſons attainted for treaſon have a 
capacity left in them of taking lands 
by purchaſe, though not for their own 
benefit, but that of the crown, Hamil- 
ton v. Fleetwood, 122. 359 


5. Yet if one that is attainted ſuffer a 
common recovery before office found, 
the recovery is good, 124 
6. By the common law perſons attainted 
are incapable of taking lands by deſcent, 
e 116. 120. 359. 361. 415 


ATTORNEY AND SOLICITOR. 


1. An attorney compellable, according 
to Lord CoxE, to ſerve in his employ- 


ment, Clerk v. Lee, | 263 


, 
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Not to be examined concerning the 
ſecrets of his client's cauſe, Lord Say 
and Sele s caſe, 41 
| Yet it was reſolved, that an attorney 
_ * ſhould be examined concerning the 
time of the execution of a deed, being 
what he might come to the knowledge 
of without his client's information, 
Lord Say and Selt's caſe, 41 


Judgment confeſſed by warrant of at- 


gf torney after the death of the defendant, 
can be awarded by error only, Lord 


Say and Sele's caſe, 45 


AVERMENT: 
Where an averment is neceſſary, and 


where not, 149. 191. 254. 295. 330, 
| 331 


B. 
BAIL IN CIVIL CASES. 


1. When a debt is ten pounds or upwards, 
| ſpecial bail is required by courts of the 
court, otherwiſe not, ¶ betberborn v. 
Wright, 5 24 
2. And yet ſometimes in extraordinary 
caſes, the Court will hold to bail where 

a bond is conditioned for payment of 


leſs than ten pounds, becauſe the le- 


gal debt amounts to more, Whetherborn 
v. Wright, | 24 
3. Never allowed in debt upon judg- 
ment in B. R. pending error in the 
Exchequer-Chamber, Goodwin v. God- 
4. Who are privileged from being held 
to ſpecial bail (e ARREST oF THE 
Bop rv), 4. 111 
5. Antiently the bail to one action was 
to ſtand bail to all actions that the party 


ſhould be charged with when in court, 


Reg. v. Rithpath, 153 
6. This is now altered by rule of court 
in caſe of ſpecial bail, 

7. But as to common bail the law is ſtill 


R 


- the lame, ib, 
$4t% wen 


8. Thou 


12 


a the bail be never ſo much 
grieved by the judgment againſt bis 
principal, yet he can bring no writ of 

error to reverſe it, Lord Say and Sele“ t 
caſey : : 44 

9. Bail in B. R. not liable to coſts aſſeſſ- 
ed upon error in the Exchequer-Cham- 
ber, Weddal v. Jocar, 270 


10. Held that ſpecial bail ſhould not be 


put in by plaintiff in error of judgment 
upon a bond, conditioned for the pay- 
ment of ſuch a ſum, in caſe he the 
obligor] failed to diſcharge a debt for 
which the obligee ſtood his ſurety, Ham- 
mond v. W:bh, 281, Sc. 


11. So where the condition of the bond 
is to ſave harmleſs, 282 
12. Law the ſame in error on debt up- 
on an award, ibid. 
13. Sheriffs obliged to bail the perſons 
they arreſt, 
14. Aſſignment of bail-bonds to the plain- 
tiff a common practice before the ſta- 
tute, Kilton v. Fagg, 289 


15. And though ſuch aſſignments were 
not good in ſtrictneſs of law, yet they 
have been taken notice of by the 
courts, and not ſuffered to be evaded, 


_ ibid. 
16. But ſince the ſtatute, the ſheriff can- 
not refuſe to aſſign them, ibid. 


17. Whether the circumſtances required 
by the ſtatute to be obſerved in aſſign- 
ing, make it neceflary to be done by 
the ſheriff in perſon? 289. 291 


13. Whether in caſe of the ſheriff's 
death a bail-bond may be aſſigned by 
his executor ? ibid, 


19. Or whether the plaintiff muſt not 
in ſuch caſe. be obliged to ſue in the 
ſheriff's name, as before the ſtatute ? 


| 291 
20. Whether bail-bonds may be affigried 
by the under-ſheriff ? 288 


21. And if they may, whether his af- 
ſignment 1s good after his year of office 
is expired ? 290 

22. Difference taken as to the declara- 
tion upon a bail-bond, where the ac- - 
e tion 
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Von is brought by the ſheriff, and 


where by the allignee, Stern w. Cibber, 


| 191 
23. Bail cannot plead to a Aire facias 


on his recognizance, death of the 


al, generally, without confin- 


ing it to ſome time, Maddal v. Joe, | 


24. Neither may he plead death of the 
principal ante emanationem. brevis, be- 
cauſe no material iſſue can be joined 

upon it, Meddal wv. Jocar, 267, Cc. 

| | 30 So 


25. But death of the principal before the 
return of the capias is a good plea, 
Weddal o. Tocar, 269 
26. Precedents wherein the pleadings is, 
death of the principal before the iſ- 
ſuing of the capias, of no. authority; 
| becauſe it was formerly controverted 
whether the bail was not liable even 
before the iſſuing, whereas it is now 
| ſettled, that he has time for ren- 
dering the principal until the —_— 
| | 10. 
27. Vet Parr, Juice, doubted upon a 
ſecond argument, whether if death of 
the principal ante emanationem brevis 
be pleaded (it being a plea of excuſe), 
the bail ſhall not be obliged to ſtand or 
fall by it, and that the Court will in- 
tend he did not dic between the iſſu- 
ing and the return of the writ, Heddal 
D. Focar, 85 30 


28. Variance between the /cire faczas and 
the recognizance of bail cannot be aſ- 
ſigned for error, if oyer of the recog- 
nizance was not demanded below ; be- 


cauſe in ſuch caſe the recognizance 


is no part of the record betore the 
Court, Anonymous, 444 


BAIL IN CRIMINAL CASES. 
1. Perſons committed for treaſon are bail- 


able in B. R. by the ordinary power of 


that court, independent of the Habeas 
Corpus act, Harvey of Coomb's caſe, 
| | 334 

2. And where there have been particular 
reaſons to induce the Court to the ex- 


A: TABLE: OF: PRINCIPAL MATTERS, | 


erciſe of that power, perſons ſo com. 
mitted have been bailed during the 
ſuſpenſion of that ace, 33 4 


B AILIF P. 


. Difference taken between bailiffs and 


receivers, Byhop v. Eagle. 23 


2. If a bailiff enters a houſe with a writ 


of execution, any perſon may juſlify 
aſſiſting him, even without his com- 


mand, 7 empleman v. Caje, 25 


BA N E RN DU. Pers. 


The commiſſioners of bankruptcy put 


by the ſtatute into the place of the 
bankrupt, as to the management of his 
eſtate, Miles v. Williams, 244 


2. And the aſſignees have the ſame re- 


medy to recover the bankrupt's debts, 


that the bankrupt himſelf had, Miles 


244. 246 


. Williams, 


3- Debis owing to the wife before co- 


verture, aſſignable upon the bankrupt- 
cy of the huſband, Miles v. Williams, 
164. 244, Sc. 


. And, vice wer/a, a creditor of the 


wife's before coverture, is a creditor 


of the huſband's within the ſtatute of 


bankruptcy, and ſhall be let in for an 


equal proportion of the bankrupt's eſ- 
tate with the reſt of the creditors, 


Miles v. Williams, 3 247 


5. Conſequently debts owing by the 


wife before coverture are all diſchar- 
ö by the bankruptcy of the huſband, 
es v. Williams, 160, Fc. 243, Cc. 


6. And that for ever, though the wife 
ſhould ſur vive the huſband, 247 


7. Vet where a woman puts her eſtate, 


precedent to her marriage, into truſ- - 
tees hands, for her ſeparate mainte- 
nance, her debts ſhall nor be hang 


ed by the bankruptcy of her huſband, 
_s . ibid. 


8. But ſoch ſettlement or conveyance, 


guoad the creditors, ſhall be deemed 
void and fraudulent, ibid. 
9. The 
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9. The affignees of bankruptcy ſhall not 
be preferred before a mortgagee or 
purchaſer precedent, though by defec- 
tive conveyances, Cock v. Goodfellow, 


492 


o. A deed of truſt made by a mother, 
for ſecuring juſt debts owing to chil- 
dren; at a time ſhe had fears of be- 
coming a bankrupt, though two 


months before ſhe actually was ſo, de- 


creed to be good againſt the affignees 
of bankruptcy, Cock v. Goodfellow, 
| 489, Se. 


11. What deeds ſha!) be eſteemed fraudu- 
lent, ſo as to amount to an act ot bar k- 
ruptcy within ſtat. 1 Fac. 1. c. 15. 
and what not, 493. Ec. 
12. A. ſends up out of the country to B. 


a quantity of goods; B. apprehenſive 
he ſhould ſoon be a bankrupt, delivers 


a quantity of goods (moſtly the ſame) 


to C. for the ule of A. but before A.'s 
acceptance becomes bankrupt. Refolw- 
ed by the Judges of B. R. That the 
property of the goods was ſo veſted in 
A. even before his acceptance, by the 
delivery of them to C. for his uſe, 

that they were not ſubject to the diſpo- 
{al of the commiſſioners of bankruptcy, 
Athin v. Berwick, 432 


„ 
1. How pleas in bar muſt conclude, 112. 


160. 192. 211. 243. 247, 248. 323, 
| | 324 


2. Pleas in bar may be ſupported by 


common intendment, Stone v. Tavener, 


339 


3. Where the bar is inſufficient, and yet 


it appears upon the whole record, that 
there is no cauſe of action, Whether the 
plaintiff ſhall have judgment? Aubrey 


v. Forteſcue, 200 


4. Where the defendant's plea in bar 
may cure the plaintiff's defective de- 
_ claration, Parker v. Langley, 210 


5. If two actions are brought in different | 
3. Where a feme-covert is puniſhable ſor 


courts upon the ſame promiſe, though 
for different ſums, one action may be 


. 


pleaded in bar of the other, Ajleword 
| Oy Ie IO 5 


2 


v. Willey, 


plea, Meddal v. Jocar, 


6. In debt upon a judgment in B. N. 


writ of error pending in the Exchequer- 
Chamber, no plea in bar, Goodwin v. 
Goodwin, 17 


7. ©* Solvit ante diem cannot be pleaded 


in bar to debt upon bond, becauſe no 


material iſſue can be joined upon it, 


Meddal v. Focar, 147. 267. 269. 304 


8. Vet accord with ſatisfaction before 


the day may be pleaded, becauſe this 
being pleaded by way of excuſe, that 
ſuppoſes non- performance, and the 
defendant ſhall be obliged to prove his 


IT 


BARGAIN: 


1. Whether extravagant and unreaſon+ 


able bargains ſhall be carried into ex- 
ecution in a Court of Equity? Lewis 
v. Lechmere, 503 


2. Bargain for the purchaſe of lands up- 


on condition the vendor makes ſuch a 
titles as the vendee*s counſel ſhall ap- 


prove of, and the vendee's counſel diſ- 


approve without reaſon, bargain good 
notwithſtanding, Lewis v. Lechmere, 
Dn : 303 


BARGAIN AND SALE. 
By the common law, nothing paſſed by 


deed of bargain and ſale but the uſe, 
and remedy was only in Chancery; 


but now ſtatute law has paſſed the eſ- 
tate to the uſe, Lord Say and Sele's 


Caſe, 47 


BARON AND FEME. 


1. Huſband and wife are to many pur- 


poſes in law confidered as one perſon, 
Brocas v. Savage cited, 205 


2. By the law of England, the wife ſhall 


ſhare in the honours and advantages, 
but not in the puis et criminibus, of 
her huſband, Miles v. Williams, 162 


crimes committed with her huſband, 


and where not, Reg. v. Villianms, 63 
4. The 
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4 The law upon marriage conſiders the 


debts owing by the wife as the debts 
of the huſband, Miles v. Williams, 163 


F. So that a feme-cover? may not be 


taken in execution for debts contracted 
' before coverture, but the huſband, 


| ; ibid. 
G. But if the wife die, the huſband does 


not continue liable to -the debts ſhe 
161. 163, 164 


7. Neither, if the huſband die, is his 
executor chargeable with them, 161d. 


8. A debt of the huſband's, and a debt 
' contracted by the wife dum ſola, can- 
not be joined in one action brought 
againſt the huſband and wife, ibid. 

9 An action brooght againſt huſband 
and wife for a debt owing by the wife 
before coverture, muſt be in the deber 
et detiner, 163 


10. The huſband may n a debt due 


to his wife, Miles v. Williams, 245 
11. If a note be —— to a me: ſole 
or order, and alterwards marries, 
her huſband is the proper perſon to 
indorſe this note, | 246 
12. The huſband may releaſe a debt 


owing to the wife before coverture, 


— "BOS 
13. In what manner the releaſe muſt be 
given, : 165 


14. Vet a bond made to the wife dum 
Jela, will remain or ſurvive to the wife, 


163. 165. 246 


75. But if judgment be obtaĩned during 
coverture, it ſhall go to the huſband's 
executors, 162 

x6. In like manner the huſband may re- 

' leaſe his wife's ſhare of an inteſtate's 
eftate, Dacth v. Baux, 63 

17. And yet, if it be not releaſed, it is 

Jo much hers that ſhe ſhall have it by 
ſurvivorſhip, Daeth v. Baux, 64 


x3. Upon the outlawry of the huſband, 
the practice is to ſeize all the debts 


owing io the wife, Milet v. Williams, 
$45 
19. Though a bond given to a nme, ſole 


1 is not forfeited by che outlawry of the 


20 If» kitbent Dis in right of his 


huſband, guere, Miles v. W illiams, 
| 165 


wife had aliened by fine, it was a dif. 
continuance at the common law, Mile, 
D. Williams, 245 


21. The huſband cannot ſue alone upon 
a bond given to the wife dum ſola, 
Miles v. Williams, os 


22. In what caſes a feme-covert may ſue 
or be ſued alone in the ſpiritual court, 
Daeth v. Baux, 64 


23. The reaſon of the difference between 
the common and the civil law in this 

reſpect is, that in the ſpiritual court 

the huſband, though not named, may 
come in and plead pro intereſſe ſuo, 
ſhould the wife deſert the cauſe, Clert 
v. Lee, 264 


24. By cuſtom of London, a feme. covert 
that is a ſeparate trader, may ſue and 
be ſued as a feme: ſole, Anonymous, 6 

25. The wife may continue her huſband's 

trade after his death, in caſe ſhe has 
lived with him ſeven years, Reg. v. 
Morgan, | | | 70 

25. Where a woman has power, by her 
firſt huſband's will, to ſell his land, 
and marries again before ſhe has exe- 

cuted this power, ſte may nevertheleſs 
not only ſell the land, hut even ſell it 
to her ſecond huſband, if ſhe ſee fit, 
T bomlinſon v. Deighton, 33 


BASTARD. 


1. Motion to quaſh an order of baſtardy 
upon divers exceptions, Rex wv, Milet, 

| | 271 

2. In caſe of baſtards, complaint not ne- 
ceſſary to the giving juſtices of tbe 
peace juriſdiction, as it is in the caſe 
of poor, Azonymous, 8 
3. Nor is the pariſh confined to any time 
for complaint, Reg. v. Miles, 271 
4- Order of juſtices for the maintenance 
of a baſtard need not ſet forth, thzt it 
is likely to become chargeable to the 
pariſh; for nobody being bound to 
provide for baſtard children, the law 
preſumes they will become chargeable, 
rams ——O£F * 
5 5: Order 
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5. Order for the reputed father to pay 
ſo much per week for the maintenance 
of a baſtard till it be eight years old, 
adjudged good. Sed guære. Ls de: 

| 5 


BILLS IN EQUITY. 


If the defendant ſtand out all contempts 
till order made for ſequeſtration, the 
plaintiff may move to have his bill 
taken pro confefſo, though the ſequeſ- 
tration be not ſealed or executed, Ano- 
i mp 431, 432 


BILLS OF EXCHANGE. 


1. It is eſſential to a bill of exchange to 
be negotiable, Foſſelyn v. Lacier, 294 


2. A bill drawn upon B. requiring him 


to C. ſeven pounds every month 
out " the ee . ſubſiſtence of the 
drawer, adjudged to be no bill of ex- 
change, Fofſelyn v. Lacier, 294. 316 
3. Not the ſame ſtrictneſs required in 
penning of bills current between mer- 
chant and merchant, as in deeds, wills, 
&c. Ormflon's Caſe, 287 
No difference between payable 70 
the order of A. and to A. or order; 
but A. may maintain his action upon 
acceptance in the one caſe as well as 
the other, Orz/lon's Caſe, 286 


g. Acceptance of a bill is payment, and 


may be pleaded as ſuch in bar'of an 


ation of account, Louvitre . Lau- 
bray, 37 


6. Where the drawee firſt accepts, and 


then proteſts a bill, he ſhall pay- inte- 
reſt from the time of the proteſt, 
5  a#bad. 
7. If a bill be accepted, and afterwards 
indorſed to the drawer, he may main- 
tain an action as indorſee, in caſe he 
had effects enough in the drawee's 
hands to anſwer the ſaid bill, Louviere 
. Laubray, 


| | ibid. 
9. One draws a note upon a goldſmith, 
and ſends his ſervant to receive the 


money, and inveſt it in exchequer - 


37 
8. Otherwiſe where the acceptance of 
the bill is only in honour of the drawer, 


notes; the ſervant gets B. to give 
him money for the note, and then 
brings the exchequer bills to his maſ- 
ter, and two days afterwards the gold- 
ſmith fails. Adjudged that the maſter 
muſt anſwer the money to B. for the 
property of the note was not trans- 
terred and veſted in B. but was only - 
in nature of a depofitum or ſecurity to 
him, ſo that he could rot have ſued 
upon the bill, there being no indorſe- 
ment, Nick/on v. Broban, 10g, &c. 


BISHOP. 


If a biſhop ſeiſed in right of his church, 
had aliened by fine, it was a diſconti- 


nuance at the common law, Miles v. 


BONA NOTABILIA. 


T be ſpiritual and common law the ſame 
2 


a notabilia, Cottingbam v. Lofts, 
Ts 7 272 
BREACH IN COVENANT, 
; DEBT, &c. - 
1. A general rule, that a breach is well 
aſſigned in the words of the condition, 
Anonymous, | 443 


2. Therefore where a ſcire facias on re- 
cognizance of bail aſſigned for breach, 
that he did not render himſelf in exe- 
cution of the judgment, though theſe 
were improper words (ſince the prin- 
cipal only could render himſelf in ex- 
ecution of the judgment), yet, becauſe 
they were the vecy words of the con- 
dition, it was held upon error, that 
the breach was well aſſigned, and that 
the words ſhould be —— in the 

fame ſenſe in the pleading as when 
uſed in the condition of the recogni- 

zance, Azonymous, 443. 444 


3. In debt on bond to perform covenants, 
the breach aſſigned in the replication 
muſt be certain and fGingle; but contra 
in action of covenant, Africas Com- 


fany v. Maſon, 227 


4. Covenant by leſſee to lime and dung 
the land durante termino : the heir of 
figns for breach, that after the deſcent 
of the land he did not, durante termine, 
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me and dung the land. But the 


Court held this to be no breach; be- 


cauſe the land might be limed and 
dunged ſo ſufficiently before the de- 
ſcent as not to need it afterwards, Sale 
v. Kitchingham, 158, 159 


5. Covenant to defend and warrant goods 


© * fold to the plaintiff contre omnes, per- 


breach, that at the time of the 


- _ ale the deſendant had neither the poſ- 


ſeſion nor the property of the goods 


muell affigned, Hatchet v. Glover, 142 


6. Debt upon bond conditioned to per- 
form covenants compriſed in ſuch an 


jndenture, by which the defendant had 


bound himſelf to ſerve the Baſ-India 
Company as their factor, and to account 
- for ſuch of their goods as ſhould come 
to his hands, or the produce of them : 
breach, that ſo many rupees Wur- 
ing to the Company came to his hands, 
© which zllicitè at fraudulenter imbexila- 
vit, et in proprium um, c. Ke- 


ſliolred upon demurrer, that this was 
nao breach of the condition of the bond; 


| becauſe a factor has power to uſe the 
ſtock of bis principal, and to anſwer 


 » It out of his own, Shepherd v. Mard- 


fone, | | 144: 
- Debt upon bond, conditioned, that if 
A. being an apprentice, ſhould pur- 
Join or embezzle any thing to his maſ- 
ter's damage, &c.: breach, that he 
did purloin and embezzle zool. well 
| aligned; though not averred to be to 
the maſter's damage, for purloining 
and embezzling do import damage, 

- Thormicroft v. Bayes, 149 


BURGESS. 


1. The office of burgeſs, or alderman, 
a public office that concerns the admi- 
- . niftration of juſtice, Reg. v. Pœmfrei, 
eee Be FUR - | 108 
2. Yet non-attendance at the ſeſſions 


- held to be no good cauſe of removal, 
| : ibid. 


BY-LAWS. 


1. No by-laws that are unjuſt or un- 
| reaſona le can ever be good, Mitebel 
. Repnalde, a 8 223 


2. By-laws to exclude foreigne 
the exerciſe of trade are goed from 
made in affirmance of a caſtom, Miche 
| v. Reynolds, F 135 
3. And fo are all by-laws intende 
hinder trade, FE 8 12 5 
4. But by-laws to regulate trade, 
. good ; whether they be for the Wen 
tage of the town or of trade, Id. 
5. Whether the by-law in the cit 
Tondo, that none bat free . Art 
intermeddle with the unloading good: 
Kc. under the penalty of 208. be valis. 
or not ? Fazakerley v. Wilthhire, 338, 
| | - EC, 
6. A by-law reſtraining the number of 
_ carts in the ſtreets'of London has been 
1 good, Fazakerley v. Wil. 
bin., 339 


C. 


CAPIAS. 
A capias lies for treſpaſs at common law, 


CERTIORARI. 


1. If an indictment be removed by cr. 
tiorari from the ſeſſions into B. F. and 
the defendant is convicted, the proſe. 
cutor 15 entitled to his coſts by the ſta- 

_ tute, Reg. V. Muſcor, | | 193 
2. A certiorari to remove an indictment 
. againſt 4. will not remove one againſt 
A. and B. Barnardiſton v. Fowler, 205 


3. The ſame law as to orders, ih. 


4. No certiorari ever granted to Judges 


of eyer and ter miner to remove a recog- 
nizance for appearance, Rex v. Tond, 
| By 278 


CHALLENGE. 


1. Of ſuggeſtions upon record in the 
nature ot challenges, Reg. v. Delne, 
. . 

2. Though a challenge be in ee at the 
time of making a former, yet if the 


party had not by reaſonable intend- 


ment 
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ment notice of the cauſe of challenge, 
he is not eftopped, Reg. v. Delme, 200 

. Where there are two ſheriffs, and only 
one is challenged, the venire ſhall be 
directed to the other, 199 
4. But if both be challenged, the venire 
ſhall go to the coroner, ibid. 
5. Upon an information againſt D. for 
© exerciling the office ofalderman in Con- 
don, the crown challenged the array 
by exception to one of the ſheriffs ; 
afterwards the defendant challenging 
the array by exception to the other, 
and the venire being directed to the 
coroner, king's countel entered a ſug- 

_ geſtion upon record, ſetting forth why 
i was impoſſible for an impartial jury 
to come out of London, and therefore 
pray a werire to the ſheriff of Surry, 
Reg. v. Delme, 198, &c. 


CHANCERY. 
1. Juriſdiction of the court of charcery 
is generally divided into fraud, traſt, 
41 accident, Earle Bath v. Sherwin, 1 
2. Truſts ſo entirely under the juriſdic- 
tion of chancery, that the courts of 
law can take no notice of them, Ong/y 
v. Peed, 103 
3. Chancery may not over- rule the max- 
ims of common law, Bath v. Sherwin, 


4. Never gave relief in the caſe of a 
collateral warranty, Baib v.'Sherwin, 
3» 4 


5. Never faves from the penalty of a2 


bond, before full ſatisfaction made to 
the obligee, both in reſpect to princi- 
pal, intereſt, and coſts, 2 
6. Will not hinder a man from trying 
his right by ejectment as often as he 
© pleaſes, Bath v. Shtrwin, 


directs more than two trials by eject- 
ment, without ſome ſpecial cauſe be 
ſhewn, 1 
8. When iſſue is joined in chancery, that 
court awards the venire returnable in- 
to B. R. Reg. v. Aires, 259 
9. In caſe of an iſſue directed out of 


chance ry on a ire facias brought for 


1 


é 1% Kc. 
7. Though the court of chancery never 


3 


repealing a patent, the record” ſhall 
not be remĩtted after trial into chan 
cery, but judgment ſhall be given in 
3. R. Reg. v. Aires, 260 


10. Writ de excommunicato capiendo iſſues 


out of chancery, returnable in B. R. 

. Rex v. Theed, | WT [4 
11. The court of chancery have nothing 
more to do with this writ after once 
it is iſſued ; ſo that the king's bench, 
and not the chancery, muſt be applied 
to for a ſuper/edeas, ibid. 
12. Fees id chancery may be recovered 
at common law, Clerk v. Lee, 264 


1. Conuſance of pleas may be granted 


by charter, but not to proceed by any 


other law than the common law, unleſs 
the charter be confirmed by act of 
parliament, Ca/# of Univerfty of Cam- 
bridge, I25, 126, 129 
2. Of the conſtruction of charters; Reg. 
v. Sutton, > 5% +a 25 


CHURCH AND CHURCH-RATE? 


1. Pariſhioners are taxable for building a 
gallery, Forte v. Buviere, 13 


2. An ancient church-rate may be con- 
tinged as long as the pariſh pleaſes, 
till it becomes unequal, id. 


CHURCHWARD ENS. 


1. Preſeription whether the whole-pariſh 
or a ſelect veſtry :ſhall chuſe church - 

+ . wardens, is a matter triable at com- 
mon law by a jury, Baniſter v. Hepton, 
| | 12 
2. Churchwardens ſhall, be allowed the 
expences they are put to in collecting 
pariſh money, out of What they re- 


ceive, and ſurpluſage in caſe their 


expences outbalance, &c, Biſbop v. 
Eagle, „ 23 
3. For they are not to be conſidered as 
bare receivers, but as bailiffs, ibid. 
. Churchwardens receive money for the 
uſe of the pariſh where none is due, 
and upon difcovery of their miſtake 
| repay 
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repay the money: Whether, in an 
action of account brought againſt them 
by their ſucceffors, they be al- 
lowed to plead this before auditors 
after judgment uod computent 3 or 
whether they ought to have pleaded 
this matter ſpecially in bar of the 
action, Bifbop v. Eagle, \ 23, 23 


CIVIL- LAW. 


When the property of goods taken _. 28 


the enemy is altered, and when not, by 
the civil law, {/ievedo w. Cambridge, 


COMMISSIONERS OF HACKNEY T 


COACHES, 


'Uſoal with theſe commiſſioners to con- 


vict upon ſummons without appear- 


ance, Reg. v. Simpſon, - 344 
| | COMMASSIONERS OF SEWERS. 


W Order of commiſſioners of ſewers 3 


quaſhed, as exceeding their power, 
Rex v. Weftban, | © 159 


2. What their power is, | "23 


COMMITMENT. 


3. A commitment for treaſon generally, 


without expreſſing the ſpecies of trea- 
ſon, good, Harvey of Coomb's caſe, 


2. Perſons committed by rule of court, 


not intitled to the benefit of the Ha- 


Seas Corpus act; per ExxI and For- 


TESCUE, contra PRATT, Rex v. Len- 


ard, | 9 


COMMON-COUNCIL-MAN. 
x. Is an office that is in law accounted a 


freehold, Reg. v. Simp/on, 380 
3. And yet a man may be removed 


from it in his abſence, ; iB. 


© COMMON-PLEAS COURT. 


1. The proper court to try the validity 
of a fine, Lord Say and Sele's caſe, 44 


2. Fifteen days required in this court 
between the zeffe and the return of a 


writ of inquiry, Sil4 v. Hill, $4 
3: Otherwiſe in B. Rx. | ib. 


* COMMON-PRAYER BOOK. 


Before the Reformation there were almoſt 
as many common-prayer books as di. 
oceſes, Stationers* Company v. Par- 
triage, | 1 


COMMON RECOVERY. 

1. Common recoveries favoured in law, 
eſpecially where they are ſuffered for 
a valuable conſideration, Thornby v. 
Fleetwood, 128 


2. Thorgh there be no tenant to the 
præcipe, yet a common recovery is 
good by way of eſtoppel againſt the 

party that ſuffered it, but not againſt 
remainder-men, ſtrangers, &c. Lerd 
Cay and Sele Caſe, ; . 45 


. Whether a tortious fee gained by 
entry, be ſufficient to maintain a re- 
covery, Thornby v. Fleetwood, 124 


CONDITION. 


1. In wills, grants, or contracts, the law 
will interpret words not at all proper, 
to amount to a condition, rather than 
the intention of the parties ſhould be 
fruſtrated, Turner v. Goodwin, 189. 

222 


2. Covenant to pay ſo much money, the 
plaintiff making to the defendant ſuch 
an eſtate in ſuch land, and declared licè: 
paratus, c. he had not paid the money: 
the defendant pleads, that the plaintiff 
had not made ſuch an eſtate; and re- 

ſolved upon demurrer, that this was a 
precedent condition, Turner v. Good- 
8 — "B66 


3. Debt upon bond, conditioned that 


if the defendant reſigned his living by 
ſuch a time, for a certain penſion to be 
conveyed to the parſon, then, &c. 
Conveying the penſion adjudged to be 
a precedent condition, 14. Hen. 4. 
Turner V. (roodavin, : 223 | 


* 4. Debt 


A TABLE OF PRINCIPAL MATTERS. 


4. Debt upon bond conditioned for the 
yment of 1500]. the plaintiff aſſign- 
ing over to the defendant ſuch a judg- 
ment. The Court was at firſt divided; 
but finally held, that the aſſigning the 
judgment was no precedent condition, 
but a concomitant act; and that the 
defendant could not juſtify non-pay- 
ment without pleading a tender, though 
he was not bound aQually to pay the 
money without the aflignment, Turner 
v. Goodwin, 153. &c. 

. When a condition is in the diſ- 
junctive, if one part of the condition 


decomes impoſſible by act of God, the 


cbligor is diſcharged from the per- 
formance of the other part, Sparrow 
v. Sowgate, cited, 268 


6. When a condition that is to create an 
eſtate cannot be literally performed, it 


ſhall be intended as performed by con- 


ſtruction of law, if the intent and 
meaning of the condition be obſerved, 
Maris v. Marks, 420 


7. Where the benefit and advantage of 


a condition is in truth and effect 
paſſed over to a third perſon, not- 
withſtanding that maxim of law, that a 
_ firanger cannot take advantage of a 
condition, Murks v. Marks, 423 


CONFESSION. 
In convictions before juſtices of peace, 


the confeſſion of the party will ſupply the 
waat of ſummons, Rex v. Meęſlon, 280 


| © CONSIDERATION. 
1. Where a grant is made upon s valu- 
able conſideration, it ſhall give the fee, 
though the word © Heirs“ be not men- 
tioned, Lord Say aud Selen Caje, 47 
2. Where the conſideration of a marriage 
ſettlement ſhall be conſtrued to extend 


to all the uſes in the ſettlement, and 
where not,  Ofzood D. Stroud, 333» 
; E : . N &c. 


1. Conſpiracy is a formed action, Jones 
v. Gavyn, | 


Vol. X. 


219 


2. Greater difference of opinions about 
actions of conſpiracy than any other 
ſpecies of actions, | 219 
3. Will lie for a malicious indict ment, 
though the indictment was inſufficient, 
Jones v. Gwyn, 216 


4. Will not lie without acquittal, Parker 


v. Langley, | 146. 219 
5. Ard formerly it muſt have been ſuch 


an acquittal as may be pleaded in bar 


to another indictment, Jones v. Gavyn, 
4 6 


CONTINUANCE an p DISCON- 
'TINUANCE. 


1. A continuance is nothing but a Caria 
adwvijare wult, T ayior v. Mathews, 32 6. 


2. If a defendant plead. a piea in abate- 


ment, and the plaintiff reply as to a 
plea in bar, it is a diſcontinuance, 
Alice v. Gale, 112 


| 3. Whether appearance and demurrer 


will aid a diſcontinuance, as well as 
appearance and pleading over, Vid. 
ringten v. Charlton, 87 


4. Coſts paid upon leave to diſcontinue, 
African Company v. Maſon, 223 


CONTRACTS. 


1. The validity of contracts can never 


depend upon ſubſequent contingencies ; 
but muſt be either good or bad at the 


time they are made, Earle v. Peale, 67 
2. In caſe of a contract for the ſale of 


land, the vendor is deemed in equity a 
truſtee for the vendee, till the convey - 
ance is executed, Atcherley v. Vernon, 


CONVICTION. 


1. Conviction before juſtices for killing 


527 


conies, in a warren ineleſed, warranted 


by ſtar. 22, and 23. Car. 2. c. 25. Rex 
v. Wefton, 


279, 280 


2. Conviction of deer-ſtealing in the 


abſence of the offender, upon ſtatute 


3. and 4. U. & M. adjudged to be 


good after ſummons, Reg. v. Simpſon, 


248, Kg. 341, Ke. 378, Ke. 
G g 3. N 
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3- Between ſuch a time and ſuch a time 
- he ſtole a deer,“ is a ſufficient ſetting 
forth the time of the offence in the in- 


formation, Reg. O. Simpſon, 248, &c. 


4. Nor is any greater certainty as to the 


time to be required in the proof, 16. 


5. Witneſs ſworn de veritate præmiſſerum, 
not ſufficient in convictions; becauſe 
the nature of the evidence ought to 
appear to the Court, Reg. V. Green, 

: 1 | 213 

6. Yet oath made de veritate præm. Sorum, 

has been held ſufficient, i» margine, 
Reg. wv. Green, | 7 


15. 


7. Whether debit? fummonitns be a ſuf- 
ficrent ſetting forth of the fummons, 
Reg. v. Green, | 16. 


1 
8. A conviction upon flat. 5. Aan. c. 14. 
for preſervation of the game, quaſhed 
upon divers exceptions, Reg. wv. Ma- 
theaus, | 26, 27 
9. Conviction upon flat. 8. Aun. about 
the aſſize of bread, quaſhed for want 
of certainty in the charge; it being 
only ſaid, that the bread wanting fo 
much weight was bought in- the de- 
fendant's ſhop, whereas he ought to 


have been charged directy with the 
ſuale of it, Reg. v. Bradley, 155, 158 


CONUSANCE or PLEAS. 


1. Conufance of pleas zriplex, Caſe of the 
Univerfity of Cambridge, 229 
2. Where courts have a concurrent juriſ- 

 _ didtion, priority of ſuit gives the pre- 
ference, 7 
3. Where conufance of pleas is granted 
with excluſive words, the party im- 
pleaded may make the claim; other- 
wiſe only the lord, Cafe of the Uni- 
werfity of Cambridge, | 
4- Other differences taken between co- 
nufance of pleas with and without ex- 

- clanve words, | 126, 127 
5. Of the time of claiming conuſance, 
* 5 3 7 

6. The claim adjudged to come too late 
after imparlance, | 129 


ib. 


Corporation of Banbury, 


127 - 


7. It may be claimed notwithſtanding 
the ſuit is brought in the exchequer by 
guo minus, | 12$ 


COPYHOLD axp COPYHOLDER. 
1. Copyhold lands deviſable without 


a ſurrender, where the teſlator has only 
an equitable and not the legal intereſt, 
 Atcherley v. Vernon, 519. 529 
2. Equity may ſupply a defeQtive ſur- 
render, Coventry v. Coventry, 471 
3. Or even decree one where there is 
none, Cock v. Goodfellow, 471. 498 
4- But this ovght to be done only in 
favour of purchaſers and creditors, Co- 
wentry v. Coventry, 472 


5 Or of wife and children, who are con. 


ſidered in law as purchaſers and credi- 
tors, Cock v. Goodfellow, 497 
6.. A copyholder in fee, ſurrendered to 
the uſe of the mortgagee in fee, but 
before the preſentment of the ſurren- 
der became a bankrupt. This defecs 
tive ſurrender eſtabliſhed by Lozy 
 CoweEexr againſt the ercditors, Cock v. 
| Goodfellow, 492+ 494, 495 
7. A decree of Leap Souzxs's to ſup- 
ply a ſurrender in favour of a prand- 
child, reverſed in the Houle of Lords, 
Coventry v. Coventry, 471 
8. A defective ſurrender denied to be 
made good in caſe of a wife provided 
for before, ib. 


CORPORATION. 


1: A corporation muſt either be by char- 
ter or preſcription, Reg. v. Corporation 
. of Durham, 147 
2. Cannot ſubſiſt without a bead, 22 
34 
3. So that if a mayor be not choſen 
within the time ſcribed by the 
charter, and there 1s no proviſion 1n 
the charter for the old mayor's conti- 
nuing in his cffice till a new one be 
choſ.a, the corporation is _— 
| : 20. 
4. Not in the power of the guendam cor- 
poration in ſach caſe to revive jiſelf 
by chuſing a new head, ib. 
„ 5. Whether 
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qa Whether they may be impowered by 


2a writ under the great ſeal to proceed 
16. Where perſons elected are to be 


to a new election, : 346 


6. Or whether it be not neceſſary for 
them to obtain a new charter from the 


cron, ; 16. 


- 7. Of the qualifications neceſſary to cor- 


poration officers, 65. 100 
8. Whether the offices in a corporation 
are void, or only voidable when exer- 
ciſed by perſons not qualified by re- 
ceiving tbe ſacrament, according to the 
ſtatute of Charies 2. Reg. v. ne 

| | | þ 
9. Whether a power of disfranchiſement 
be a power incident to every corpo- 
ration; or whether it muſt be given by 
expreſs words in the charter, Reg. v. 
Corporation of Buckingham, 175 
10. Whether a corporation can call the 
election of any of their members into 
queſtion after admiſſion, Rex v. Buck- 
ingham, _ 175. 181 
11. And upon ſuppoſal they may, Whe- 
ther they can expel members not qua- 
lified, without ſummons to make their 
defence, 101, 102 


12. The acts of 2 corporation ſhall not 
be vacated for want of ſummons to 


ſuch perſons as are de facto disfran- 
chiſed, though fiill members ge jure, 


| Reg. v. Borough of Albrough, 76, 77 
13. Where, by the charter' of incorpo- 
ration, the mayor, recorder (or in his 
- abſence deputy recorder), and capital 
burgeſles, wel major pars eorundem, are 
impowered to chooſe capital burgeſles ; 


ſuch elections may be made without the 


preſence of the recorder (or his de- 
uty) ; for the major pars eorundem re. 
fers not only to the capital burgeſſes, 
but to all the perſons before named, 
Reg. v. Sutton, | 74» 75 
14. And therefore though the preſence of 
the mayor be neceſſary to corporate 
acts, it is not becauſe he is particularly 
named, but becauſe he is the head of 
the corporation, Reg. v. Sutton, 75 


15. If a charter require acts to be done 
by a majority of the corporation, no 


rſons can be removed but by a ma- 


Jority of the <v49/2 number, including 


r= 


the perſons to be removed, Reg. w. 
Sutton, 20 


ſworn in before a majority of the cor- 
Poration tunc ibi præſentium, Whether 
ſuch words make it neceſſary for this 
to be done before a majority of the 
whole number, or only with the conſer t 
of the major part of ſuch as are preſent, 
Reg. v. Sutton, : ib. 


e 
1. Coſts may be given in the ſpiritual 


court, Clerk v. Lee, | 262 


2. Coſts paid in debt upon bond, not- 
__ withſtanding tender and refuſal before 


action brought, Playte v. Bandy, 26 


3. Motion, that the defendant ſhould pay 


coſts, becauſe . a third perſon had 
claimed conuſance of the pleas, and 
was refuſed, not allowed, Manners v. 
Pern, . 156 


, COVENANT oz COVENANTS. 


1. Bond conditioned for the payment of 
ſo much money to H. H. aſſigning over 
a choſe in adlion to the obligee, If 
the money be paid, and no aſſignment 
made, covenant will lie againſt H. 


Turner v. Goodwin, - ang - 


2. Lies upon a covenant in law by 
dimifi, without ſhewing an eviction, 
. Hacket v. Glover, 143 


3- Covenant that the leſſee ſhall quietly 


enjoy againſt all claiming, or pretend- 
ing to claim a right in the premiſes, 
extends to all interruptions, be the 
claim legal or not ; provided it appear, 
that the diſturber do not claim under 
the leſſee himſelf, Chaplain v. South- 
„Late, 384 
4. Where covenants relate to land, they 
run with it, and attend upon the re- 


verſion, ſo that the heir may bring the 


action, Sale v. Kiicbingbamn, 158 


5. Covenants founded upon valuable 
_ conſiderations are looked upon by a 
court of equity in the ſame light as if 


they were actually performed, C ven- 


try v. Coventry, 467 
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6. And in caſe there are iy legal de- 


fects in the execution of ſuch cove- 
nants, they ſhall be aided by equity, 


Coventry v. Coventry, 467 | 


7. 8 for the ſale of lands, and 


after the money paid, the vendor be- 


ſhall uſe ſuch » trade within ſuch 4 
compaſs, without licence from them 
firſt obtained, Mitebel v. Reynolds, 131 


fore conveyance confeſſed judgment to 


a creditor. 
nion this ſhould not affect the purcha- 


ſer, becauſe in equity the land is eſ- 
teemed to be ſold from the time of the 
covenant, Coventry v. Coveriry, 468 


8. See alſo Cock v. Gocg fellaauv, 498 


9. So where one covenants to ſell and 


convey, and dies before conveyance, 
equity will compel the heir to execute 
the ſale, Coventry v. Coventry, 46y 


10. Otherwiſe, if the vendor be tenant in 


tail, "I 459. 376. 478 
11. Yet if one be tenant in tail, with a 


power to make leaſes for three lives, 


- and covenants to make ſuch a leaſe, 
his covenant ſhall bind the heir, Co- 


" wentry v. Coventry, | 469 
COURT os COURTS. 


An uniformity of practice in the courts 
of law to be wiſhed and endeavoured, 


' COURT OF HONOUR. 
No ſuing for fees in this court, Cler# v. 
; T7 wg 
CUSTOM. 
r. All unjuſt and unreaſonable cuſtoms 
void, Mitchel v. Reynolds, JJ 


2. Yet a cuſtom for the advantage of a 
particular p rſon to have the ſole uſe 


of a trade in a certain place, may be* 


good, provided he has fiock enough 
to ſerve the place, Mit. hel v. Reynolds, 


131 


3. The ſame for a corporation, 16. 


4. And perſons not ſuppoſed to uſe the 
trade, may yet by cuſtom have a pre- 
rogative ratione dominit, Vat nol 


Loxd CowPER of opt- 


D. 
DAMAGES. 

1. One may be damnified either in per- 
fon, reputation, or property; and 
each of theſe may be a juſt ground of 
action, Jones d. Geuyn, 217 

2. But no action will lie ad damnun, 
abſque injurid, Mitchel v. Reynolds, 13 3 

3. Whenever a man is kept out of a juſt 


debt, the law implies and ſuppoſes a 


damage, Holroi v. Ebizen, 277 


4. And in every action of debt, damages 
are given by the common law occaffone 
detentionis debiti, Halrei v. Ebizon, 274 


8 But where a penal ſum is recovered, 


damages are never giver, |. ib, 
6. Intereſt is now allowed by way of da- 
mages, for delay of payment, ib. 


7. And where judgment is by default, 
the Court may give the damages, 
without a writ of inquiry, 156. 

8. Motion upon ſtat. 3. Her. 7. c. 10. 
that the defendant in a writ of error 
brought into B. R. ſhould be allowed 
intereſt by way of damages, from the 
time of the judgment in C. B. pending 

the writ of erfor, refuſed, Holroi v. 
Ebizon, - 274, &c. 


9. Damages and coſts are in law ſome- 


times uſed as ſynonimous terms, 275 
10. Queſtion upon a prohibition to the 
_ ſpiritual court, Whether, the ' cauſe 

being originally of temporal conuſance, 

damages cught not to be given by the 
jury of inquiry, for all the proceed- 
rigs from the beginning of the ſuit? 
Bu the Court was of opinion (only 

Parr doubted) that damages thould 

beigiven for nothing more than the 

prpceedings ſubſequent to the delivery 

oi Prohibition, Lee v. Carlton, 3 9. 
| | | | . e. 

11. The 
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11. The art new trial wk granted for 
_ exceſſive damages, Reg v. He//ffore, 202 


DEBET RT DETINET. . 


Where the action muſt be brought in 
the debet et detinet; and where in the 
actinet only, Buckley v. Pirt, 42 


„ 
1. Definition of a debt, Miles v. Willi 
ams, 162 


2. If debt be branght for a ſum of mo- 
ney, part whereof has been paid, the 


defendant cannot plead this in bar to 


the action, Baltzwin v. Church, 324 
3. Upon a ml debet pleaded, the jury 
may ſever in their verdict, and find 

part for the plaintiff, and part for the 


defendant, Hadley v. Styles, 7 


4. If the declaration be for leſs than the 
action brought, this will be variance 
between the writ and the count, 16. 

5. So if more appear to be due by the 

declaration than what was demanded 
in the writ, it is a good cauſe of de- 
murrer, and cannot be helped by a 
remittitur, Stafford v. Beneath, 69, 70 

6. For in actions of debt that lie for a 
ſum certain, no demand can be of a 

leſſer ſum, without ſhewing how the 
reſt of the debt is ſatisfied, Hadley d. 
Stiles, a 7 
7. See alſo Stafford v. Bereath, 69, 70 


8. But where the action lies in damages, 
it is otherwiſe, | 16. 
9. In debt againſt an executor, the action 
muſt be brought for the whole ſum 
that is due, let the aſſets be ever ſo 
ſmall, that new actions may be pre- 
vented in caſe of an increafe of aſſets, 
Baldwin v. Church, 324, 325 
10. Debt will not lie for money and in- 
tereſt, Holroz: v. Ebizon, + 277 
11. Lies againſt a gaoler for an eſcape, 


' DECLARATION.' 


1. Where the declaration is the firſt ſtep; 
in the action, it is erroneous, Fobuſon 


* 4 


v. All am, | 211 


Plaſted, 


2. If a declaration be delivered gene- 
rally of any Term, it has relation to 
the firſt day of tne Term, Bannaux v. 


3. But a ſpecial memorandum may be 
entered afterwards upon the -record, 
to explain what day of the Term it be- 
longs to, Banaaux v. Plaſted, 16. 

4. And that without motion, per Pax- 
KERN and PRATT, contra EYRE, 25. 

5. Where the title is of one fort of 


action, the declaration can never 
change it to another, Parker v. Lang- 


ley, | 327 $$0- 3 


6. Bat it may make a fatal variance 


between the writ and the declaration, 


| 15. 

7. The words uſed in a declaration ſhall 
ever be taken in the ſtrongeſt ſenſe 
againſt him who uſes them, Child v. 


Peirce, 5 331 
8. And yet ſee where and how far they 


may be ſupported by a neceſſary in- 


tendment, _ ib, © 
9. Surpluſage in the declaration does no 


hurt, Zobnfton v. Gardner, 2 54, 255 


10. In tranſitory actions, the plaintiff 
may declare at any time or place, 
Cole v. Hauliut, c 349 
11. Only the time alledged muſt not be 
ſubſequent to the bringing of the 
action, Cole v. Hawkins, 251 
12. Where an action is brought upon a 
deed dated in foreign parts, ſome 
place in Er:g/and ſhould be alledged 
pro forma, Farker v. Crook, 255 


13. And yet when the plaintiff declared 


upon a deed dated at Fort St. George in 


Indibus Orientalibus, it was held well; 


becauſe the words in Iulibus Orienta- 
libus did not (it was faid) neceſſarily. 
import the place to be out of England, 
*Parker v. Crook, _ | En 


14. Whether matters traverſable may 


not, in ſome caſes, be ſet forth only by 
way of recital; or whether they niuſt 


be always pofiti vely averred, Sglern v. 
Cibber, | 191 


15. Declaration by che afſgnee of a bail- 
* 
bond held naught for Want of SE" | 


the return of the writ, | F 
G g 3 16. Whe- 
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15. Whether in debt upon judgment in 
B. R. perding error in the exchequer 
* chamber, the declaration ſhould be 
upon a record in HB. R. or in exchequer 
chamber, Gooakvin v. Cod tuin, 16, 17 
17. In an action on the. caſe plaintiff de- 
clared for inclofing ſo many acres of 
land, parcel communi» paſture, and 
held well after verdia; though, in 
legal proceedings, the word * com- 
maxi” generally ſignifies not the 
place, but the right of commoning, 
Fackjon v. Laverigbt, 184 
D ECR E E. 
1. A decree againſt a tenant for life 
will not bind the iſſue, Coventry v. 
2. A decree in chancery reverſed, Co- 
wentry v. Coventry, 471 


3. A decree in the exchequer reverſed, 
| Lewis v. Lechmere, 804 
DEEDS any CONVEYANCES. 

1. Antedating deeds in ſome caſes fe- 
lony, Lord Say and Sele s Cafe, 41 

2. A deed when lo by an inevitable 


accident, may be proved by a copy, 
Edvard Sexmour's Caſe, 8 


3. But not by parol evidence, though 


there ſhould be no copy (darum), ib. 
4. Yet held that parol evidence ſhould 
be allowed to ſhew the contents of a 

| deed that was not loſt, but proved to 


de in the poſſeſſion of the other party, b 
0 | . 3. But it is otherwiſe in the ſpiritual 


5. According to the common rules of 
indenture, the words of a deed are the 
words of all the parties, Lord Say and 
Sele's Caſe, ; : 47, 48 


6. Deeds are to be interpreted, as much 


as poſſible, according to the intention 
of the parties, Lord Say aud Sele Caſe, 


7, The zrantor's name omitted in the 
body of a tripartite deed, deed ſupplied 
by the intention, . 

8. It is a maxim of law, that a deed ſhall 


47. 


never be conſtrued void, if it can by © 
any means be made good, Lerd Say 


and Selt f Cafe, 


9. Where the conveyance will not take 
effect the way it was intended, 2herg 
rather than it ſhould have no effect, it 


ſhall paſs by another way than what 


the parties defigned, Thomdinſon v. 
Dighton, 55 35 
10. What deeds and conveyances ſhall 
be deemed void and fraudulent guoad 
creditors, and what valid, Ales v. 


Williams, 


not much favoured in equity, Coventry 
v. Coventry, ED 469 


12. But equity will decree conveyances, 


or ſupply the defeQive execution of 
powers in favour of creditors and pur- 


chaſers, Coventry v. Coventry, 471 
13. Or in caſe of making proviſion for 
younger children, Coventry v. Coventry, 
5 

14. See alſo Cock v. Goodfellow, 497 
15. In voluntary conveyances proviſion 


or no provifion material, but not in 
thoſe founded on valuable conſide- 


rations, Coventry v. Coventry, 478 


DEFENCE. 


1. Where no defence is made, the courts 
at law take the matter pro confe/o, 
and give ſentence for the plaintiff, 


without obliging him to prove the 


truth of his caſe, Bows v. Turat, 449 


2. The fame praQtice in the court of 
chancery, Anonymous, 431 


court, where proof is required, Boꝛus 
v. Jurat, 5 5 440 


DEMAND. 


1. Whether, if debt be brought upon 4 


note in a caſe where a demand is 
neceſſary, the action itſelf be not a 
demand, Rumbal v. Ball, 38 


2. In eſcape brought againſt the marſhal 


of the king's bench, upon 8. and 9. 
Hill. 3. c. 27. Court inclined to 


think the demand for producing the 


priſoner, no particular hour being ap- 
pointed in the notice, ought to have 


deen at the latter end of the day, and 


247. 489, &c. 
11. Defects in voluntary conveyances 


A «a 


«a 


not at twelve o'clock, Parks v. Crau - 
„„ 2396, 397 

3. And likewiſe, that the demand ought 
to have been upon the deputy marſhal, 
and not upon a turnkey, ib. 

4. But held, that in caſe of non-atten- 
dance, a demand at the priſon, though 
nobody there, would be ſufficient, 
Parks v. Crawford, ib, 


DEMURRER » 


1. Motion upon ſtat. 4. and 5. Aan. for 
leave to plead and demur at the ſame 
time, refuſed ; becauſe a demurrer is 
no plea, but an excuſe for not plead- 
ing, Hatton v. Jefferies, 280, 281 
2. There can be no demurrer upon a de- 
murrer, Haiton vi Fefferies, 281 
3. Such defects in pleading as are only 
matters of form, and would be cured 
by verdict, are now. aided upon a ge- 
neral demurrer by ſtat. 4. and 5. Aun. 
c. 16. for amendment of the law, 
Cole v. Hawkins, 348 


4- No advantage can be taken of a 
double plea upon demurrer, without 
ſetting gory in the demurrer, wherein 
the doubleneſs of the | plea conſiſts, 
Weddal v. Jocar, 208 

5. If one plead in bar to an action ſuch 
matter as goes but to part of the 
action, it is cauſe of demurrer, 


Baldwin v. Church, 


6. Where a man has 
murrer at the time of his demurring, 
no act of the other party afterwards 
will make it naught, Stafford v. Be- 
neath, | 3 69 

7. Where the plaintiff has no way to help 
himſelf but by demurrer, Weddal v. 
Jocar, | 267 

8. If a defendant in debt upon bond, 
who has a good defence upon the 

_ merits, ſhould hazard and loſe his 


cauſe upon a demurrer, equity will not 
relieve him, Barnardi/ton v. Fowler, 


© | 203 
9. Debt againſt 


two executors, one of 

the defendants plea bad; plaintiff has 
ood cauſe of demurrer to both pleas, 
aldwin v. Church, 323, Sc. 


A TABLE OF PRINCIPAL MATTERS, 


323-324 

uſe of de- | 
"Jemurrins. 16. Where the plaintiff had judgment 
upon a ſpecial demurrer, for want of- 
the defendants concluding their plea 


- 


10. Though the demurrer be to ſeveral 
pleas, yet ** placitum prædidl um in 
the ſingular number held well; for 
be placitum' is namen collectivum, and to 
taken - reddendo ſingula fingulis, 
Baldwin D. Church, | 


11. Demurrer to an appeal of murder 
for divers exceptions, I idarington v. 


12. Debt upon bond conditioned to pay 
ſo much to J. S. and F. N. tam cito 
as they came of age ; judgment, upon 
demurrer, for plainuff, becauſe the de- 
fendant did not ſay aber they came of 
age, Stone v. Tavener, 329 


13. Debt upon bond conditioned to pay 
J. S. his executors, & c. the intereſt 
of 1000l, from time to time, as, it 
ſhould become due. Defendant pleads 
he paid to R. S. tantum quantum be- 


came due. Judgment, upon demurrer, 


for the plaintiff, becauſe not ſhewn that 


J. S. was dead, and that R. S. was 


his executor, Stone v. Tavener, 330 
14. Whether the plaintiff had not another 


cauſe for his demurrer, by reaſon of the 


defendant's not ſhewing what was due, 
nor what was paid, Stone v. Tavener, 


329 


15. Special demurrer to a replication, 


for concluding, ** Et de hee ponit ſe ſuper 
patriam, inftead of Et boc petit quad 
inquiratur per patriam, diſallowed, 
MWeltale v. Glover, | 166 


in bar to the country, 160. 243. 247» 


248 


DEPARTURE. 


1. Varying from things immaterially | 
alledged, no departure, Cole v. Haw- 


hins, 


2. Therefore varying in the 
from the time or place laid in the de- 
claration, is no departure in tranſuory 
actions, Cole v. Hawkins, 


3. Though by the old books this would 


2 85 


have been a departure, Wo 


83814 4 It, 


324 


replication 


349 
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4. If, in 1 gainſt bail, he defendant 
p cads *nocatias,” and rejoins that the 
- cajias was teipended by error, it is a 
departure, Vincent v. Ar: of, 257 


DEPOSIETIONS: 


Depoſitions in a chancery cauſe, though 


the bill and anſwer happen to be lot, 
may be allowed as evidence to ſuppty 
any point in a will, where the will is 
leut; but not to contradict i it Cook v. 
Parſons, 15 


"DESCENT. 


I. © The heir ſhall be eſteemed in by de- 
| ſcent, where the land might poſſidly 


have veſted 1 in the anceſtor, Marks v. 


Marks, 1. 5 


2. Where an heir ſhall be # by deſcent 
of an eſtate, which could never veit in 


the anceitor, Martt d. Marks, 421 
| ESE 
1. Deviſe included in the legal ſenſe of 
the word parcoaſe,” 92. 95-234» 
| 242. 453- 547 
2. Deriſfe of lands to the poor of a pariſh 


is a void der.fe, RatcliFe v. Reper, 94 


3. Where there 1s no deviſee at the death 


of the teſtator, <chex the will is to take 
effect, the deviſe is void, Wordrigit v. 
Wright, | 371,371. 421 
4. Deviſe of lands to 4. in tail, 4. dies 
leaving ifſue male in the life time of 
the teſtator, the deviſe is void, ard the 
iſſue cannot take, Lord Lanjiewne's 
Caſe, | 
g. No difference in this reſpect between 
a deviſe in fee and in tail, Lord Lanj- 
docune f C, 99 


6. See allo Weedright v. Wright. 374 
7. Whether a tepublication of the will 


after the death of A. ſhall make a dif- 
ſerence, 


| 8. Deviſe to A. in tail, remainder to B. 


and the iſſue of her body, remainder to 
4. 


the right heirs of A. for ever. 
dies without iſſue, living the teſtator; 
B. after the making of the will, has 

ive C. fund to be heir at law 10 . 


and dies likewiſe | in the life-time of the 


98 


98, 99. 375» 379. 


te ſtator. Adiodged a void deviſe, and 

conſequently that the deviſor's beir at 
law, and not C. ſhouid have the land; 

| thoſe words, fa of her hody, and Sa 

meinder to the right heirs of A. for ever, 

deing held words of limitation, and not 

of purchaſe, Hoodright v. Frigbr, 
"369, &c 

9. D-viſe to A. B. and C. to take ſucceſ- 

fiveiy, void for yo uncertainty, Onglzy 

D. Feed. 10 


10. Aliter where the . was to 4. 
and his two brothers ſucceſf os; for in 
the caſe of brothers, the law direQs 
who ſhall take firſt; and Here the per- 
ſon named in the will was found by 
verdict to be the elgelt brother, Ongley 
v. Peet, 103, 104 


11. A latter deviſe, though void, is a 
revocation of a former, if inconſiſtent, 
Ratcliffe v. Roper, 94. 233 
12. But revocations from inconſiflencies 
wili not be admitted, unleſs where the 
inconhitency is plain and unavoidable, 
Atcherley v. Vernon, 521 


13. e if there be two deviſes in 
a will of che ſame lands, the law will 
make the deviſees joint-tenants, rather 
than the latter deviſe ſhould be eſ- 
teemed a revocation of the former, 
Cartwright v. Cartwright, \ 512 

14. A deviſe of all the per/onal eſtate 
will paſs whatever perſonal eſtate the 

_ teftator dies poſſeſſed of, Atcherley v. 
Fernon, 522 


15. Bat by a deviſe of all the real eſtate, 
no more will paſs than hat the teſtator 
had an intereſt in at the making his 
will, | 7b, 


16. The reaſon of chi 1 in the 
deviſes of real and perſonal eſtate, aſ- 
fig ned by the lord chancellor, 16. 
17. Another reaſon of this difference 
ogg] Ws the Author of the Reports, 

16. 
18. Whether the teſtator's manuſcript 
orks will paſs by a deviſe of all the 

_ reſidue of his perſonal eſtate, Alcherley 
v. Vernon, | 530 


19. Whether they will paſs by a devift 


of houthold goods and furniture, At- 


"$31 - 


—_— V. 3 
20. Deviſe 
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20. Deviſe of a ſhilling to an eldeſt ſon 
ia ſatisfaction of all claims, decreed 
| ſaſficient to exclude him from his diſ- 

tributory ſhare of the teſtator's perſo- 
nal eſtate not diſpoſed of, Atcherley v. 
Ver non, 1 824 


21. A deviſe of the ſurplus of lands (to 


be fold for the paymept of debts and 
© legacies) is in equity a real deviſe, 93. 
— WS. 237. 483. 537 
22. In ſach. caſe the refiguary legatees 


may pay the legacies, and pray to have 


the land, | 91. 240, 241 
23- If lands are deviſed to be ſold for the 


payment of debts, and are of no greater 


value than what is ſufficient for that 
purpoſe, Whether the ' credi:ors- may 


Pray to have the lands, Reper v. Rat- 


N 2 91. 94 
24. A deviſe of the profits of land will 
even at /aw pals the land itſelf, Roper 
D. Ratcliffe. 94. 287 
25. Whatever is deſcendible to the heir 
at law as real eſtate, is deviſable as 
ſuch, Aicherly v. Vernon, 528 


26. The word /ands** ſufficient to paſs 
a fee · farm rent; eſpecially where it 
appears to be the intention of the 


teſtator that it ſhould paſs, Alcberley 


. Vernon, | ; 526 


27. Teſtator ſeiſed of a fee-farm rent 
iſſuing out of the manor of F. and of 
no other land, deviſed his manor of F- 
to F. S. Held, the fee- farm rent well 
paſſed, 4tcherley v. Vernon, 


28. Teſtator ſeiſed of a portion of tithes 
in fee and nothing elſe, deviſed all his 
free lands. Tithes paſſed, 525, 526 


29. Land contracted for in April, teſ- 


tator makes his will in June, and de- 
viſes his freehold lands to truſtees, 
time fixed by articles for the convey- 
ances was at Michaelmas, 
by Lord HaxcourT the land paſſed, 


SAS. - 


30. Deviſe in a codicil of all the lands 
" Purchaſed ſince the making of the 
will. Decreed that all the lands con- 
tracted for, as well thoſe which had 


not been conveyed as thoſe which had, 


bid paſs by the codicil, | 526, Ge. 


326 


Decreed - 


31. 4. deviſes all bis land, c. when 


he had no land, but only had obliged 


himſelf by marriage articles to pure 


chaſe lands to the value of 14o0ol, 


Decreed by Lord Ha R cOURT, and af. 


firmed upon a re-hearing by Lord 


Chancellor CowpeRr, that the 1400), 
ſhould be confidered as real eſtate, and 
was well paſſed by the will, 528 


32. Where the teſtator deviſes his lands 
to de ſold for the payment of debts, 
equity will decree a ſale of the lands 
purchaſed afterwards, though there 

were no articles entered into precedent 


33. Land deviſed to che wife of J. C. 


J. S. dies, the wife marries F. D. and 


then the deviſor dies. | The wife of 
J. D. ſhall take the land, Weoodright 
. Wright, . 2 5 
34. Where a deviſe is to children, 2 
grandchild cannot come in to take as 
one of the children, Goodright v. 
_ Fright, 0 WORE. 376 


35. A deviſe of lands to the heir after 


the death of the wife, gives by impli- 
cation an eſtate for life to the wife, 
Willis v. Lucas, ä 


36. Otherwiſe where the deviſe is to 


37. FJ. S. having ſeveral ſons and daugh- 
ters, deviſes his land to H. his youngeſt 


for the term of his liſe, he or his heirs 
paying ſuch and ſuch annuities to the 


Teſt of the teſtator's children; and after 


the death of H. and his wife, to go 


equally among the ſons and daughters 
of H. Lord Chancellor of opinion, 
that the wife ought to have an eſtate 
for life by implication ; and that the 


teſta:or's eldeſt ſon and heir, who +» 


claimed the land (as not diſpoſed of 
by will) during the intervening time 
between the death of H. and the death 
of his wife, was excluded by the an- 
nuity. But this being matter triable 


at law, he directed an iſſue according- 


ly, Willis v. Lucas, 416, Tc, 


38. A deviſe of lands to wife for life, 


then to diſpoſe of according to her 
pleaſure, provided it be to Robe one 


of tae teſtator's children, gives an 
eſtate 


4 
ſtranger, | 1. 
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| eftate for life, with power to diſpoſe in 


fee, Thomlinſon v. Dighton, 31, &c. 


; 71, Sc. 
> A term was deviſcd to 4. for the 


3 his natural life, and xo longer ; 
* remainder to ſuch of his iſſue to be 
begotten, as he ſhould deviſe the ſame 
unto z and if he ſhould die without 
jiſſue, the refidue of the term was de- 
viſed to B. Deviſe over to B. good; 


forthoſe latter words ** diewvithout iſſue” 


are here to be underſtood in the vulgar 


' fenſe (wiz. die without iſſue, © wing at. 


| the time of his death”), and raiſe no 
eftate-tail by implication to 4. he hav- 
jag Gefore an expreſs eflate for life, 
_ . with power, Sc. Target v. Grant, 


40. A deviſe to F. S. for the term of his 
natural life only, without impeachment 
of waſte, theo to the iſſue male of his 
dody, remainder to the heirs males of 
the body of that iſſue. The deviſce 


made tenant for life, remaiader to the 


flue in tail, Backbouſe v. Wells, 181 


41. If a deviſe be made to H. and to 
the iſſue (or to H. and to the children) 
of his body, it paſles an eſtate tail, 
Woedright v. Wright, 370 


4. But if the deviſe be to H. and after 


his death to his children, or his iſſue; 


the iſſue ſhall rake by way of remain 


der, Woodright v. Wright, ib. 
43. Deviſe to J. S. and his heirs, paſſes 
an eſtate in fee, 

No other difference between a deviſe 
in fee and in tail, but only that in the 
one caſe the deviſee has a 
choice and variety of ways to defeat 
the iſſue, than in the other, 374 
45- A deviſe of lands to truſtees, though 


the words . and their heirs”? be omitted, 


ſhall convey to them an eilate in fee, 
if no other eſtate can ſupport the uſes 
defipned by the teſtator in the deviſe, 
Atcherley Y. Vernon, 523 


46. One deviſes bis lands to truſtees and 
their heirs for the term of 500 years, 
for pay ment of gol. per ann. to 4. the 
eldeit ſor of deviſor, during life; and 
after the determination of the faid 
term, then to the eldeſt fon of 4. in 


402, 403 


= 
De. 


37+ 375 


greater 


tail- male; remainder over to B. ſecond 
ſon of deviſor. A. has no iſſue at the 
time of the teſtator's death. Caſe 
_- Rated, and ſent to the Judges of B. R. 
who certified their opinion to be, that 
the deviſe to the eldeſt fon of 4. was 
void; and that the remainder to B. 
was veſted in him upon the death of 
the teſtator. But the Lord Chan- 
cellor declaring, he thought the in- 
tention of the teſtator not to diſinherit 
the iſſue of his eldeſt ſon, ought to be 
ſupported if poſſible, and ordering the 
cauſe to ſtand over, the parties agreed 
it, Gore v. Gore, $01, 302 
47. One deviſed land to his wife for 
life, remainder to his ſecond ſon 4. 
in fee; provided and nevertheleſs, 
that if bis third fon B. ſhould within 
three months after the death of the 
e y Scol. to A. then he deviſed 
it io B. and his heirs. B. dies after 
the teſtator, in the life-time of the wife. 
Decreed, the heir of B. might pay the 
money, and ſhould take the land as an 
executory deviſe, and by way of de- 
ſcent, Marks v. Marks, 419, Ce. 


48. Before what time an executory deviſe 
of a fee upon a fee was not allowed, 

_ upleſs upon a contingency to happen 
during the life of one or more — 
in being at the time of the ſettlement, 
Marks v. Marks, h an - 
49+ But the law is zow ſettled, that in 


caſe of a comingency, which cannot in 


the nature of it precede the death of 
a perſon, a fa IVE time may be 
allowed ſubſequent to the deceaſe of 
that perſon for the performance of the 
condition, and a fee limited thereupon 
is good, Marks v. Marks, ' ib, 

50. In ſuch caſe a year has been held no 

unreaſonable imm. 156. 


DISABILITY. 


1. Diſabilities by common law of three 
forts, T borniy v. Fleetwood, 359 
2. Diſability proprer delictum, ib, 
3- Difability prepier dſeci um ſubjeFionis, 
4: Diſability caaſã profeſſionis, 360 
5. Of diſabilities created by ſtatute, Rat- 
> 6. At 
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6. At the common law, no perſon allowed 
to void actions by pleading diſability in 
themſelves, Miles v. Williams, 161 


DISCRETION. 


1. 4. by will difinherits his ſon in favour | 


of B. and tells B, if his ſon ſhould be- 


have himſelf reſpectfully to him, and 


not diſturb him in the enjoyment of 
his eſtate, he might, if he thought fit, 


give him twenty or forty pounds per 


quarter, Decreed, that B. ſhould pay 
the forty pounds per quarter to the 
ſon, notwithſtanding he had firſt 


brought an ejectment at common law 


againſt B. and after that a bill in 
equity, Nab v. Nab, 404 


3. A daughter deviſes all her perſonal 
eſtate ta her mother, to diſpoſe of as 
ſhe ſhould think fit, and tells her mo- 
ther, Ton may, if you pleaſe, give 
180/. 4 my niece, but I leave it entirely 
z0'you.” Decreed, the mother ſhould 
be eſteemed a truſtee for the niece, 

and ſhould pay her the 280], (but 

without intereſt) notwithſtanding ge- 
neral miſbehaviour alledged in the 
niece, Nab v. Nab, 404» 495 

3. But held the truſt might have been 
forfeited, had particular inſtances 'of 
miſbehaviour been aſſigned, Nab ;v. 
Hb.” 77-2" Sos oO 

DISSEISIN ann SEISIN, DISSE[- 

SOR, DISSEISEE, 

1. Seiſin implies a freehold, 7 Bornby v. 

| Fleetwaed, © 125 

3. An entry in purſuance of a vaid 
leaſe, to be taken for a diſſeiſin, Potter 
v. Pinkney, 265 

DISTRIBUTION, 
The eftate of an inteſtate made diſtribu- 


table by ſeveral ancient laws, almoſt in 


the ſame manner as it is now by the 

ſtatute of Car. 2. Farringtan v. Kaight- 

tey, | : 442 
DOUBLE PLEA, 

1. By ftatute 4. and 5. Ann. for amend- 


ment of the law, alc defendant in any | 


3. Whether a defendant in error may 


action or ſuit may, with leave of the 
Court, plead double, if he ſhall thiok 
it neceſſary for his defence, Haiton v. 
Feferies, | 280 
2. But it is the duty of the Court not to 
aſſiſt the defendant by giving leave to 
plead double, unleſs upon probable 
ground that the demand of the plain- 
tiff guoad the defendant cannot be 
maintained, Carriagton v. Harren, 
33$ 


have leave to plead double by virtue 
of this ſtatute, Harn v, Agbionby, 
| | | | 326, 327 


_ ECCLESIASTICAL COURT. 
1. The eccleſiaſtical court may 


by their own rules, in matters of form, 


though not ſubſtance, even in thoſe 


things wherein they derive their Juriſ- 


dition from the ftatute law, Dacrh v. 
Sanz, - -* i 64 


2. Proctors cannot ſue in this court for 


fees, Clerk v. Lee, 264 
3. But extortion in taking fees allowed 
to be tried here, Clerk v. Lee, 263 
4- Some kinds of- defamation not of 
ſpiritual conuſance, Azonymous, 71 


5. If words of ſpiritual conuſance are 
ſpoken in a place where they are pu- 
niſhable by virtue of any particular 
cuſtom, the juriſdiction of the ſpiritual 
court is taken away, 4/zill v. Hunt, 

1 439» 44® 

6. The trial of a cuſtom may not be 
permitted in the ſpiritual court, becauſe 
the proof required there is very diffe- 

rent from that required at common 
law, Bows v. Furat, 441 


7. Though a preſcription concerning the 
right of choofing churchwardens, be a 


matter triable at common law by s 
jury, yet ſentenee muſt be given in 


the ſpiritual court, Barffer wv. Hope 
tan, e 8 


8. Ap- 


eee * r „ 4. Fg 5 


nere 


ö 
i 


\ 
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3. Appeals are to be made withia fifteen 
days after ſentence, by ftatute 24. Hen. 8. 

e. 12. Savil v. Kirby, 386 

9. In what caſes, and how far, the eccle- 
Gaftical and temporal courts may exer- 

. Cife a concurrent juriidicuon, Sevi/ w. 

 Kirly, 

— EJECTMENT. 

3. EjeAment is a poſſeſſory action, Rex 
&. Cerp. of Backingham, 


2. Yet unleſs the perſon turned wat 
. (though by one that had no right) can 


prove his title, he ſhall not recover, 5. 


3 It is a maꝛim of common law, that a 
man may try his right by ejectment as 
otten as he pleaſes, Bath v. Sher<in, 


ELECTION: 


If tire and how far equity will determine 


tze election the party hath at lau, 462. 
1 i 487. 489 


1. An elegit which ſet forth judgment to 


have been given on the 9.h of Janz- 


ary, when in fact it was given upon the 


23d of Ofeber; and figned the gth of 


Fanuary, devied to be amended, Dum 


mer Cafe, : 97, 68 


4. | 68 

E QU hn I 24 . v. | 

Where the intention of doing a thing 

plainly appears, want of circumſtances 

Mall not avoid the act in equity, Co- 
dent v. Coventry, 5 | 

E R R OR. 


1. A writ of error is a writ of right; 
* Holroi *. Evizon, 


2. It is a remedy' given the party by the 
common law, Hammond v. HMelb, 282 
3. Writs of error into the exchequer 
chpmber are given by ſtatute 27. Ex. 
EV. Halroi v. Ebizon, © 


«wet [4 


Cos v. Hamilton, 
385, 386 


177 


12. Where the want of. fifteen days be. 


407 | 


- 4 


73 


4. Where a writ of error varies from the 
record, the record is not removed, 
| 367, 368 
5. Difference, as to the removal of the 
record, when writs of error are of 
judgments given in the ſuperior courts, 
and when in the infericr, Goodwin v. 
Godwin, h 17 
6. No diminution can be alledged of 


records out of the inferior courts, 


7. In debt, if the writ of error be 4: 
placito debiti generally without diſtin- 
guiſhing whether bond, &c. it is ſuf. 


ficient, Shipley v. Shipley, 226 
8. So in treſpaſs, _ | ib. 
9. The ſame in dower, . 


10. N Bere want of abridg ment was af. 
ſigned for error in a writ of dower, 
and not allowed, 16. 


11. Want of an original was affigned for 
error in an action of debt, and upon 
the return to a certiorari it appeared, 
that the original was a gaare clauſum 
Jregit. Court of opinion, the judg- 
ment ſhould be reverſed hecauſe of an 
ul original, Dorfet v. Chaplin, 318, 

| CO 319 


tween the teſle and the return of the 
writ ſhall not be cauſe of error, Silt 
D. Hill, | . 
13. Matter pleadable in abatement may 
not be aſſigued for error in fact, Gra- 
dener v. Stephens, 166 


8 5 iS, + 28 mn A - 
14. In caſe without writ or bill, where 


the plea, as to the maiter of it, was in 
abatement, but concluded as a plea in 
bar, per?! judicium de narratione, error 
inſiſled upon, that there ſhould have 
been no final judg ment, tut a re/pondeas 
ouſter, difatlowed, Fohn/ion v. Altham, 
3 3 192. 210 
15. Lunmpfft brought by an executor 
upon tWo promiſes made to the teſ- 
tator, and one to himſelf; and after a 
remittitur entered upon the two firſt 
promiſes, and judgment obtained on 
the third, error aſſigned that the pro- 
bate was void, as appearing upon eyer 
to have been dated four months before 
the time alledged for making the pro- 
mites to the teſtator. But the Court 
| | held, 


RF. ww 


5 v. Delme, 
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held, that thoſe promiſes having been 
yielded naught by the remittitur, the 
_ . probate ſhould be deemed good, and 


the time of the promiſes taken, Nutton - 


v. Crow, 170, 171 
n 

1. Eſcape brought againſt the marſka! of 
the king's bench priſon, upon ſtatute 
8. and 9. Vill. 3. c. 7. Parks v. 
Crawford, 394. Fc. 
2. One day's notice in writing to be 
given for producing the priſoner, 
Parks v. Crawford, 394 


Whether the particular time of day, as 


well as the day itſelf, ought to be ſper 
cified in the notice, Parks v. Crazu- 


ford, 35, 396 
ST ATI. 
1. An eſtate in fee-ſimple, tail, or for 


life, by what words of a will it may be 


created, ee DEVISE. 


2. Of veſting and reveſting of eſtates, 
. 360, Sc. 366. 412, Cc. 


3. Where, and by what means, an eſtate 


of inheritance once veſted may be 
turned into a mere poſſibility, Thernby 
v. Fleetwood, 412, 413 
A future intereſt in an eſtate of inhe- 
ritance will deſcend to the heir, Marks 
v. Marks, 421 
5. A power to diſpoſe of an eſtate in fee, 
may be executed in tail, Thom!in/on wv. 


Digbton, 31. 71 
ESTOPPEL. 


No eſtoppel will bind the crown, Rep. 
8 N 200 


EVIDENCE: 


1. If a plaintiff in chancery make any 
one a defendant without. cauſe, he 
ſhall not be allowed the benefit of his 
evidence, Gisſon v. Albert, 19 

2. But it is otherwiſe in the caſe of 

troſtees; for the plaintiff may make 
aſe of their evidence, though they be 
defendants, becauſe it is neceſſary to 

make them ſo, Gib/on v. Alert, 20 


3. Where there are ſeveral defendants in 
chancery, each of them may make uſe 
of the evidence of the reſt, Gi v. 
FP 19 
4. The chirograph of a fine ſhall not be 

falſified by parol evidence, Lord Say 

and Sele*'s Caſe, © | 42 


5. Nor by the date of the concord, 
though hat be matter of record, Lord 
Say and Sele's Caſe, 43> 44 


6. Parol declarations not to be allowed 


(ordinarily) as evidence to explain 
wills, Lord Lanj/downe's Caſe, 99 


7. No regard to be had to them in a de- 


viſe of lands, Willi v. Lucas, 418 


8. Lands deviſed to A. in tail, who dies 


in the life-time of the teſtator, leaving 
iſſue male, and then the will is repub- 
liſhed. Parol declarations of the teſ- 
tator offered in evidence, to prove it 
was his intention, that the iſſue male 


fuſed, Lord Lanſdowne's Caſe, 99 
9. Law the ſame, even where the parol 


declaration 1s referred to by the will, 


10. Yet parol evidence may be admitted 


to explain a will in affirmance of the 


common law, and to ouſt a rule in 


equity, Lord Lanſdawne”s Caſe, 99 


11. Therefore where the refduum was 
undiſpoſed of, parol evidence was re- 
ceived, to prove the teſtator did deſign 
his executor ſhould have it, Pœauell 5 
G 0 


12. And parol evidence is good in wills 


by way of averment, where two things 


or two perſons are of the ſame name; 


and hat in the caſe of real deviſes, 


Lord Lanſdewne's Caſe, - kao 
13. The copy of a revocation of the de- 


petation to an office, offered in evidence 
of the revocation, diſallowed ; becaute 
it did not appear but the original 


might have been produced, Reg. v. 


Sutton, 74 


14. A copy of the condemnation of a 


ſhip in the admiralty court of France, 
was offered in evidence at nf prius, 


B. R. but refuſed for want of the teal 
of the court, Stennil v. Brown, 108, 


„ 
15. Copy 


of A. ſhould take by the will; but re- 


1 

1 

i 
4 
! 
i 
q 
; 
| 
| 
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16. Copy. of a rule of court, to make it 
evidence in any other court, muſt be 
figned by the judge himielf, Stennil v. 
Brown, | ; | 2 109 

156. But at niff print, where it is the fame 
court, it is ſufficient if it be figned by 
the officer of the court, ib. 

17. In what caſe ro other evidence of an 
act of parliament ſhall be allowed, but 
an exemplification of it under the great 
ſeal, Caſe of Unzverfity of * 

2 

18. Many authorities in the court of 
chancery where bonds have been con- 
fidered as evidences of agreements, 

| Parks v. Vier, 0 
| xg. A bond conditioned for the per- 
formance' of a marriage agreement. 
Decreed, the obligor ſhould not be per- 
mitred to forfeit the penalty, but that 
the bond ſhould be taken as an evi- 
dence of the agreement, Heob/on v. 
Trevor, 

. bond conditioned = the 3 

. of a copy hold u yment o 
Zool. Decreed So 1 an evi- 
dence of an agreement for a ſurrendry 
on the part of the obligor, Parks v. 
Wiljon, 515, Cc. 

27. What is given in evidence in one 
Act ian, cannot be made uſe of as evi- 

_ dence in another, Reeves v. Symonds, 

292 


EXCOMMUNICATION. 


x. A precedent convittion of the offender 
neceſſary to excommunication, even 
where the ſtatute ſays he ſhall be % 
Jas excommunicated, Reg. v. I bite · 
Born, e 65. 179 
2. Ser alſo Reg. v. Buckinghan. | 


EXCOMMUNICATO CAPIENDO. 


1. If a perſon remain forty days excom- ä 


 municated, upon a _fignificavit thereof 
to the court of chancery, the writ de 


excommunicato capiendo is iſſued of 
* 


courſe, Anonymous, 
2. Ser alſo Rex v. Theed, 352 
3. But it muſt be opened in B. R. and 


delivered to the ſheriff to be executed 


507, Sc. 


1. If jud 


in the preſence of the Judges, Rex d. 
Theed, 351, 352 
4. And may be quaſhed before it is deli. 

vered, Rex v. Theed, 352 


5+ Though the practice is not to enter at 


large upon record the writs that iſſue 
+ Cat of B. R. before the return, yet this 
writ 15 always entered at large upon 
the delivery, Rex v. Theed, i, 
6. The ſtanding forty days excommuni. 
cated need not be inſerted in the writ 
Anonymous, E | 71 
7. But the ſpecial cauſe of excommuni. 
cation muſt be inferted, fo far as that 
it may appear to the Court to be of 
ſpiritual conuſance, Rex v. Theed, 350, 
35! 
8. In quodam negotio concerning the cor. 
rection and reformation of manners, 
9. Pro cauſa defamationis, well, Anony. 
NO, | 7 
10. The addition of © chiothecario,” inftea 


of * chirothecario,” no good exception to 


the writ, 13. 


11. A writ de excommunicato capiendo ſu- 
perſeded before the return, Rex v. 
Theed, T1: 38 
12. Never ſuperſeded before the return 
until Noto, | ; ib, 


EXECUTION. 


gment be general, execution 

muſt be ſo too, Weddal v. Jocar, 270 
2. But if a judgment be for two diſtinct 
ſums, gare, Whether the one may not 
be releaſed, and execution taken out 
only for the other, Vedadal v. Fecar, 


"4; JP - - 
3- Of fees for ſerving execution, Mitchel 


EXECUTOR. 


1. If there be two executors, each of 
them has an intereſt in, and a power 
over the whole eſtate of the teſtator, 
Baldwin v. Church, 20 


2. An executor may releaſe, but he can- 
not bring an action before probate, 
| . 

=. 


Nutton v. Crow, 
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3: A woman executrix or adminiſtra- 


trix, though a /eme-covert, may ſue 


ſole in the ſpiritual court, Daeth v. 


4. If one be ſued as executor, the action 
maſt be in the detinet only, Miles v. 
Williams, oo 163 

5. Yet if the executorl plead an ill plea, 

Judgment ſhall be given de bonis pro- 


pꝓriis as to damages and coſts, Baldwin 


D. Chur ch, 324 
6. An executor, after entry upon the 
teſtator's term, is chargeable in the 
debet et detinet for rent or non- repair, 
Buckley v. Pirk, | 12 
7. But if he be charged as executor, 
though for non-repair in his own time, 
judgment ſhall be de bonis teflatoris, 
Jobuſten v. Gardiner, 255 
3. He may not be ſued in one and the 
ſame action for debts due from the 
teſtator and himſelf, becauſe the judg- 
ment is different, Nut ton v. Crow, 173 


tion, debts owing to himſelf with thoſe 
due to the teſtator, Nutton v. Crow, 
| 171, 172 

10. Yet when an indebitatus afſump/it 
was brought by an executor upon three 
promiſes, two of which had been made 
to the teſtator, and the third to him- 
ſelf, after ſettling an account with the 
defendant of the dealings between him 
and the teſtator, the Court were of 
opinion theſe promiſes might be joined 
in ane action; becauſe here the plead- 
ing, the judgment, and the effect of 
the judgment, muſt be all of them the 
ſame as they would have been in ſepa- 
rate actions, Nutton v. Crow, 171, &c. 


11. But where one joined in the ſame ac- 
tions, ſeveral promiſes to the teſtator, 
with a promiſſory note made to himſelf 
as executor, but payable to the plain- 

tiff or order, the Court gave judg- 
ment, upon demurrer, for the defend 
ant; for the plaintiff might either 


have brought his action upon this note 


without naming himſelf executor, or 
might have transferred it to any other 
perſon by indorſement, Betts v. Mit- 


chell, 37135, 326 


9. Neither may he join in the ſame ac- 


12. In caſe of death before ſach note 14 


either received or trarsferred, it will 
go to the adminiſtrator of the exe- 
cutor, and not to the adminiftrator de 


Zenit non, Ic, Betts v. Mitchell, 316 


13. An executor may be ſued in his own 
name upon a promiſe to pay a debt of 


the teſtator's at a future time, Jobuſfon 
v. Gardiner, 254 


I4. And if he be named as executor, it 


will be only ſurpluſage, Jobnffon v. 


Gardiner, 25 5 


15. But without forbearance no advan- 


tage can be taken of ſuch promiſe, 
Fohnfion v. Gardiner, ibid. 
16. If debt be brought againſt an exe- 
cutor for a Jarger ſum than he has 
aſſets left ſufficient to diſcharge, yer if 
he has any aſſets at all, he cannot 
plead 7h:s in bar to the action, Bald- 
win v. Church, | 324 
17. Executors pay no coſts upon writs of 
error, though the judgment be de bozis 
proprits, Holro: V. E ron, 276, 277 
18. If a creditor be made executor, he 


has a preference given him by law, 
Cock v. Goodfellow, 496 


19. The law likewiſe allows him, among 
_ debts of equal degree, to give a pre- 
ference-to which he pleaſes, Cock v. 
Goodfellow, 495, 496 


29. And at any time, by confeſling a 
judgment, he has it in his power to 


give the preference to a ſimple- con- 
tract creditor, before creCitors of a 
ſuperiornature, #l/on v. Fielding, 428 
21. And where payment is actually made 
to this judgment creditor, equity can- 
not relieve, Wilſon v. Fielding, ib. 
22. Otherwiſe where the executor makes 


a fraudulent uſe of his power, equity 
will interpoſe, Cock v. Goodfellow, 496 


23. But a court of equity will never take 


from the executor himſelf the prefe- | 


rence the law gives him, Cock v. Cood- 


24. No difference between the words, 


« I make A. my executor,” and I 


« make A. executor of all my per- 


« {onal eſtate,” Cpavell T, Halſey, 441 
N | 25. For 


3 
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25. For the making a perſon executor 
does in law imply an abſolute gift of 
all the perſona! eſtate, if it be not re- 
Krained by the declared intention of 


441, 
| 442 
26. Therefore where there is no reſi- 
duary legatee, by the common law the 


} 3 | the teſtator, Cell Vs Halſey, 


refiduum of the teſtator's eftate ſhall go 


to the executor, Lord Lanſdowne's Cafe, 
1 99 
27. But a contrary rule has obtained in 
equity, | ibid. 

28. Unleſs when it ap 

proof, that it was the intention of the 

teſtator the executor ſhould have the 

29. An executrix, having a legacy left 

| | . ſubmits in her anſwer to a bill 
PET brought for that purpoſe, that the fur- 
| plus of the teſtator's eſtate ſhould be 
divided according to the ſtatute of 
Diſtributions ; and decreed accord- 


iwgly> Mortimer PewelPs Caſe, 393, 


3 &c. 

But at the ſame time the Lord Chan- 
cellor declared, he was not ſatisfied 
with the notion, that a legacy to an 

* executor excludes him from the ſur- 
£ ors and therefore that without her 
ſubmiſſion he did not know whether 
he ſhould have decreed a divifion or 
not, PowelPs Caje, 400 
31. When this doctrine began to prevail 
in chancery, Powell: Caſe, ibid. 


1 


32. See allo Farrington v. Knightly, 443 
33. To what particular circumſtances the 


firſt decree of that fort ſeems to have 
deen owing, Farrington v. Knighth, 
| | 16. 


wards decreed in the hovie of lords. 
upon parol evidence of the intention of 

_ the teſtator, 
35. And fince rb the reffdunm has been 
decreed to the executor by Lord 
CowPER, without the help of ſuch 


evidence, Lord Lanſdowne”s Caſe, 400, 


Py $o that the law remains ſtill unſettled 
in this point, Farringion v. Rigi, 
bo. e 42 


pears by collateral 


34. In what caſe the contrary was after- | 


+400. 442 


401 


37. Where the executors had legacies 
given them, and the will ſeemed to be 
left unfiniſhed for want of the uſual con- 
clufion, In witneſs whereof J have 
put my hand and ſeal ;” the Lord 
Chancellor thought this a ſtrong cir. 
cumitance to induce a belief that the 

| ſurplus was not defigned for the exe. 
cutors, Farrington v. Knightly, 443 


38. One was made executor upon 2 pro- 
miſe, that he would not thereby take 
any advantage with reſpect to any part 
of the eſtate, but let A. have it. De- 
creed the executor to be a truſtee for 
A. by virtue of this promiſe, Parks v. 
Wilen, h 516 
39. A future intereſt in a term will go to 
the executor, Marks v. Marks, 421 


40. He is zow accountable for the inte- 
reſt of the teſtator's eſtate, as well as 
for the principal, though it was for- 

merly otherwiſe, Browz d. Litton, 20 


EXPOSITION O WORDS AND 
"SENTENCES. -\' 
Courts of juſtice ought to endeavour to 


expound in ſuch 2 manner as may be 
moiſt proper to bring things to ſome 


end, Cook v. Hamilton, 369 
ce Inde producit ſettam,”” 253 
“ Unable to work,” 308 


«« Excommunicated %% facto, 63, 79 


% Cioiliter mortuns,” 360 
Commitment by warrant,” 429 
% Depart without convoy,” 287 


« To J. S. and his heirs, 371, &c. 
« To ſuch daughters as ſhall be begot- 
0 ten,” 6 | 397» 398 

„ Then and thenceforth,” 31. 73 
<< When C. and his wife ſhould die with- 
« out iſſue male, | 314 

& Dying without fue,” _ 403 
% You may if you pleaſe give 180l. to 
* my niece; but I leave it entirely to 

5 you,” „ „l 495 

IJ do hereby revoke that part of my 
„ will wherein I make A. B. and C. 
three of my truſtees, 520 


Teuete 
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«© Tenere placita,"? 125 

« Cognitio placitorum, 126. 128 

% Cognitio placitorum, with excluſive 

words er nen alibi,” 1 

Difference between the words? not in- 

cloſed“ and“ though not 3 
i "MJ 


No difference between under the hand 


« and ſeal of A.“ and under '* the pro- 


« per hand and ſeal of 4. 291 
% Acquietatus,"? 215 
16 Children,“ 376 
* Clauſum, 141. 169, 170 
«© Communia,” 184, 185 
% Dimiſi. 143 
« Formed action,“ 8 140 
« Hereditamem,” 2: 
„ Imbezil,” | 150 
te Inherit,” | Sn 122 
« Tffue,'*. 183, 184. 376 
% Juſtitiarius, 11 
4% Lands, | | 525, 526. 528 
« Livelihood,” = $08 
« Malitia,” _— 215 
« Malice implied,” | ib. 
* Manor,“ 525 
& Nec 9 _ 3 185 
„ Null, 179. 245 
* Placed,” _ „ 
0 Præfectus, 8 178 


«« Profits out of land.“ and ** profits of 
land, 94+ 96. 121. 241. 401 
60 Property,“ 143 
« Purchaſe,” 92. 95. 121. 124, 125. 
: 234. 238. 242 


& Purchaſed, 525 
«« Purloin,” e 
« Remainder,”* 7 os 
« Seifina,"” 125 
« Serfetus,”” 229. 301, &c. 
Strata, 3 382 
« Succeſſeve,” 103, 104 
„ Tenentes,* 185 


170. 185, 186 


% Terra,” 


Vol. X. 


F. 


FALSE LATIN. 


The penalty of a bond many times put 
into falſe Latin, and yet held good, 


Tord Say and Selt's Caſe, 47 


FEE-FARM RENT. 


A fee-farm rent extendible upon an elegir, 
Atcherley Vernon, | 526 


FEE-SIMPLE. 


1. Where a fee-ſimple will paſs without 


the word “ heirs,” 47. 523 


2. In caſe of a failure of heirs, it will 
eſcheat to the lord of whom the land 
is held, Thornby v. Flestauood, 411 


FE OF FME NT. 


I. A feoffment upon an unlawful condi. 


tion ſhall be good, when a bond with 
the ſame condition would be void, 
\ Mitchell v. Reynolds, *' 134 


2. The reaſon of this difference, ibid. 


FINE. 


1. Though a fine preſuppoſes a writ of 
covenant, yet now the practice is to 


levy fines without, Lord Say and Sele's 


Cofe, | 43 
2. And though moſt fines are taken by 
Aeſimus, yet they are recorded as taken 

in court, to prevent queſtions about 

_ captions, Lord Say and Sele Caſe, 45 


3. A fine levied in Vacation-time, may 
be a fine either of the precedent or 


{ſubſequent Term, at the election of the 
parties, Lord Say and Sle's Caſe, 44 


4. If there be an intervening Term be- 


tween the chirograph of the fine, and 
the time when the fine was actually 
levied, Whether this will vacate the 


fine, Lord Say and Selt's Caſe, 43, 44 


5. A fine may not be vacated but by 


writ of ercor only, 43» &c. 
6. Remainder-men not intitled to a writ 
of error to reverſe a fine, 44 
H h 7. Fines 


* 
*+ 
"= 
_ 
— 4 
5 y * 
n= 
4 Tr 
E FE 
* 
: * 
- F. 
3 
111 
123 
1 
15 
? -BY 
=; 
4 2 
EE 
9 
* : 
= 
s 
S : 
7 
3 * 
FF =» 8 
hs 
7 
15 
* 
2 
n 
- : 
: 
* 
7 
1 
15 
ec” 
4 
4 
: 
:; 
i. 
1 
I 
1 
1 
3 
TW! 
' 
| + 
} 
| 
4 


A TABLE OF PRINCIPAL MATTERS. 
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7. Fines that are void will make a dii- 
3 Reg. v. Buckingham, 179, 
245 

8. A fine ſet aſide in chancery, becauſe 
levied to other uſes than x hat were in- 

te dded by marriage articles, Trevor v. 
Trevor, 436, 437 


FORMEDON. 


1. A variance from Twe REGISTER in a 
_formedoa, where the variance was im- 


material, not regarded, Skinner v. 


— 1 
2. Where this writ will or will not lie, 
Thornby v. Fleetwood, 362. 367 


FRAUD. 


A ein 3 in the will of the obligor, of a 
fraud made uſe of in extorting a bond, 

not to be allowed as evidence 1n equity 

to. overthrow that bond, Hancock v. 

> Hancock, 439 


FREEHOLD. 


Where a man may be amoved from his 
frechold in his abſence, Reg. v. Simp - 


len, 2 


GAMING. 
x. Keeping a gaming -houſe indictable as 


a nuſance at common law, Rex v. 

: Nate, Z To nega 

2. Penalty by ſtatute 33. Hen. 8. cap. 40. 
forty fulhogs a day, Rex v. Dixon, 

| | 330, 337 

EE GAOL. 

1. County gaol, as to ſettlements, i js con- 
' fidered as fituate in every parith of the 
county, EA Aug v. Hereford, 334 

2. And conſequently a baſtard child born 

5 in the coun'y gaol, is ſettled by birth 
in that pariſh -where the parent was 

ered when ſent to g20l, Elfing Vs 
ereford, id. 


One that is gaoler ve fa&o, though not 
legally fo, is bound to take care of the 
priſoners, * v. Fagg, 290 


GAVELKEIND. 


1. Where lands are in the nature of ga- 
velkind, all the ſons and their repre- 
4 make but one heir, Villi; 

v. Lucas, 417 


2. All the lands in Kent muſt be pre- 
ſamed to be gavelkind, ib, 


GRANTS, GRANTOR,GR ANTEE. 


1. A grant of the profits of land will, 
even at law, carry the land with it, 
94. 121. 287. 365. got 

4. In grants, the conſtruction of the 
words ſhall be governed by the inten- 
tion of the patties, though it ſhould 
not ſuit exactly with the rules of gram- 
mar, Jackſon . Laveright, 185 


GUYN NER (of 2 Ship). 


A gunner, though a warrant ofſicer, i bs +: 
hable to the ſame puniſhment in cafe 
of mutiny and deſertion, as other ſol- 
diers, Fobajon V. Lowth, | 346 


H. 


HEIR, on HEIRS. 
1, How the 1 may be ſajd to be eager 


Feen, cum e ig Marks V. Marks, 

; 421. 425 

2. Where the wores of a will are du- 
bious, the beir at law to be favoured, 
Atcberley v. Jernon, 520 


3. There muſt be expreſs words in a 
will, or a neceſſary implication, to 
- difinherit the heir at law, Aecherley ©. 
Vernon, $25 


4. IF lands be deviſed to truſtees and no 
uſe declared, the law will imply it to 
de to the ule of the heir, Atcherley a. 


"520 
5: It 


Fernen, 
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. If lands be given to F. S- and his 
right heirs, the words ** right heirs 
are words of limitation and not of pur- 


chaſe, MN vodrigbt v. Wright, 370 
6. Law the ſame, though an entire eſtate 


ſhould intervene between the deviſe or 


the grant to J. S. and phat to his right 
heirs, Woodright v. Wright, 372 


7. As where an eſtate is limited to the 


anceſtor for term of life, remainder to 
B. in tail, remainder to the right heirs 


of the anceſtor, ¶ oadrigbi v. Fright, 


| 373 
8. The heir, and not executor, ſhall have 
the ſurplus of the teſtatpr's real eſtate 
deviſed to be ſold for the payment of 


debts and legacies, Ratcliffe v. Roper, 


| | 94 
He may compel a conveyance of the 


truſt eſtate to himſelf, upon his own. 


payment of the debts and legacies, 
85 | 237. 240, 241 


10. Or may determine what part of the 


land the truſtees ſhall ſell for the pay- 
ment of them, Roper v. Ratcliffe, 237 


11. The ſame, if the mortgagee ſells, 
By OS 238 


12. One that was knight of the garter, 


deviſed all his jewels to his wife ; and 


yet reſolved, that his garter and collar 
of SS ſhould go to the heir, 4cherley 
v. Vernon, 
13. Whether the manuſcript works of an 
anceſtor ſhall go to the heir at law, 
nctwithſtanding a deviſe of the reſidue 
of the perſonal eſtate, Atcberley v. 
Vernon, | 529, 530 
14. If the tomb or monument of an an- 


ceſtor be defaced or deſtroyed, an ac- 


tion lies for the heir at law, A4rcherley 
OH, RR de dn 529 
15. Where debt upon a ſpecialty is 
brought againſt an heir, he may plead 
„ riens per diſcent ; and if it be 
found againſt him, the jury ſhall inquire 
of the value of the lands deſcended, 
by ſtatute 3. & 4. V. & M. c. 14. 
Jeffery v. Barrow, 18, 19 
16. But he ſhall not have leave to plead 
„ riens per diſcent with any other 
_ plea, unjeis he make affidavit that he 


3 


has © riens per diſcent, Carrington &. 
Harn, 334» 335 
17. If one articles to buy land, and dies 
before conveyance, the heir may 
claim the land, and compel the execu- 
tor to pay for it out of the perſonal eſ- 
tate, Atcherley v. Vernon, 528 


18. If one articles to ſell land, and dies 


before conveyance, the purchaſe mo- 
ney ſhall be paid to the executor, and 
not to the heir, Coventry v. Coventry, 


1 429 
HIGHWAY. 
1. Tf there be but one way to a vill, it 


ſhall be deemed a public way, though 


not de ſigned tor ſuch when it was laid 
out, Reg. v. Horny, 150 
2. A highway infinite, having no termi- 
nus & quo, nor lerminus ad quem, Rex 


v. Hammond, 383 
3- A navigable river eſteemed a high- 


way, Rex v. Hammond, 382 


- =. — 


3; 
JEOFAILS. 


1. Want of an original is aided after ver- 
dict by ſtatute of Jeofails, Dorſet v. 

_ Chaplin, | 318 
2. But an ill original is not aided, 318, 
| 319 

3. Where the iſſue is material, but larger 
than needed, it is helped by ſtatute 
32. Hen, 8. Teffery v. Barrow, 19 


IMPARLANCE. 


A plea to the juriſdiction of the court, not 
to be received after an imparlance, 
Caſe of Univerſity of Cambridge, 127 


IMPLICATION axp INTEND- 
MENT. | 
1. Where it ſhall ſapply the want of an 
averment in a declaration, Child v. 
Peirce, | 331 
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. Of deviſes by implication, fre De- 
34,35, 30 


Vise, 
3. IFhere a ſtatᷣote was he'd to be re- 
praled by implication, Reg. v. Singen, 

| 341 


INDICTMENT. 


1. The cauſing a man to be incited for 
what a civil action might have been 
brought, implies malice, 
Gvyr, 215 

2. What is but evidence cannot be laid 
in the indictment, Keg. v. Braig, 

55 

3. Same perſon cannot be both informer 

and witneſs, Reg. v. Bradlry, 56. 


4. Witneſſes produced for the crown in 
indictments, may be examined upon a 
Doir dire, as weil as in civil acti ns, 
Reg. v. Majcor, 192, &c. 

. Whether uſiag the trade of a badger 
without licence, be indictable? Jones 
D. Caya, | = T6 

6. Iadictment lies againſt the huſband 
and wite for kceping a bawdy-houte, 
Reg. ov. Wiltams, 63 

7. Or a gaming-houſe, Rex v. Dixon, 

| 335 

8. That they, et wrergue coram, kept a 

gamiag-honſe, well charged; for this 

is an offence of that nature as might 
well be committed by both jointly, Rex 

D. Dixon, | 436 

But where an incitment againſt four 

'© perſons for uſing the trade of a plum- 

ber, charged, that they four, et ute gue 

eorum, Sc. it was held naught; be- 
cauſe the 6Fence not being tue uſe of 
the trade, but the uſe of the trade 
without having ſerved an apprentice- 
ſhip, this was an act impoſſible to be 

formed otherwiſe than by each 

ugly, Rex v. Dixon, . 


10. When the matter charged is an of- 


* fence at the common law, the con- 


cluding contra formam flatuti, is no bar 


to the ſupporting the indictment by 
common law, if it be rot maintainable 


by the ſtatute, Rex Ve Dixon, 2 36, 2125 _ 


11. India ment for a nuſance ſhall not 


need to conclude ad commune nocumen= 
+ * 9 4 TIE. os. 


Tones wv. 


/ Aldberovgh, 


tum, where the nature of the offence 
imports that it is fo, Rex v. Dixon, 

; 0 

12. Acquittal upon an inſufficient indict. 
ment will not intitle a man to the plea 
of auterfoits acquitted, to another in. 
dictment for the ſame offence, Jones 
v. Gyn, 216 


INFANT. 


7. An infant is incapable of making any 
contract that is not for his advantage, 
Mitchel v. Reynclas, 139 


2. Therefore all bonds entered into by 
infants, void, Mitchel v. Reynolds, 85. 

| 139 

3. But if an infant and a ſurety enter 
into a bond for neceſſaries for the in- 
fant, the bond is good as to the ſurety, 
Mitchel v. Reynolds, 139 


4- And the infant may bind himſelf by 
promiſe to pay a reaſonable price for 
meat, &c. Mitchel v. Reynolds, 29. 
Ws | | 85. 139 
5. But not fer wares, though neceſfary 
to the carrying on his trade, Earl v. 
Peal, 67 
6. No action will lie for money lent an 
infant to buy neceſſaries, 16. 
0 5 
7. But for money laid out on that ac- 
count an action will lie, ib. 


INFORMATION. 


1. An information will lie for not taking 


the office of a ſheriff, Reg. wv. Borongb 
2. And in ſuch caſe the not having taken 
the ſacrament within a year, &c. is no 


defence, ib. 


3. In informations in the nature of gue 
evarranto's againlt corporation officers, 
whether it be neceſſary for the de- 
fendants, in order to ſhew their title, 
to prove their qualification by having 
taken the ſacrament, &c.? Reg. v. 
FWhitehorn, 65 

4. In an information of gzo warranto, if 

the defendant ſets forth his title with a 
traverſe ab/guc hoc that he uforped the 
office, the traverſe is only _ of 

1 orm, 


1 
— 
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form, and no material part of the plea 
that the crown can take iſſue upon, 
Reg. v. Blagden, 211, 212. 296, &c. 


p. But in an information of intruſion, the 
cron may take iſſue upon the uſurpa- 


tion, though a title be ſet forth, Reg. 
v. Blagden, 297 


6. The reaſon of this difference, 297: 


299 


7. In informations upon the game acts, 
if it be laid generally, that not being 
qualified according to law, &c. it is 
well enough, Reg. v. Mathews, 27 


8. But where the charge enumerates diſ- 


tinctly the ſeveral qualifications, omiſ- 
ſion of one fatal, Reg. v. Mathews, 
| ; 26, 27 


INJUNCTION. 
Motion ia chancery for a perpetual in- 


junction to ſtop all farther proceedings 


at law by ejectment, becauſe the party 


had already tried his right five ſeveral 


times, denied, Earl Rath VU, Sherwin, 
a 1, Ec. 


INNUEN PDO. 


8 The office of innuendo's is only to ex- 
plain what has been already men- 
tioned, Hurriſon v. T hornborough, 197; 
| e 19 


5 And if they are made uſe of -t any 


time to introduce new matter, they are 
void, EE 16. 
3. As where an information ſet forth, 
that H. ſwore J. S. was, at ſuch a time, 
at Newnham, INN EN DO Newnbam 
in Devonſbjre., FNNUEND®O held void, 


| Rex wv. Green, cited, 197 
4. So © burnt my barn,” insvenDo 


6 full of corn, INN SND void, ib. 


INQUIRY. 
1. A writ of inquiry no ſummons, S:/k 
&. Hill, | 82 
2. It is a judicial writ, Shuttleworth v. 
Patterſon, 270 
3. By the common law, in every action 


of debt, damages are given occafione 
detentiouis deliti, either by writ of in- 


H h 3 


quiry, or by the court, Holroi v. Ebiz- 
fon, 277 
4. Motion to ſet aiide a writ of inquiry, 
for want of the words ef habeas ibs 
« hoc breve,” denied, Shuttleworth v. 
Patierſon, 270 
5. Where <wwrits of inquiry have been 
held amendable, Drummer's Caſe, 68 


INSURANCE. 


1. Definition of an inſurance by the civil 


law, A/ieviedo v. Cambridge, 77 
2. If a ſhip infured be taken by the 
enemy, and retaken before it is carried 
infra præſidia into ſome place of 
ſafety, the inſurer not liable, A ſeuiedo 
v. Cambridge, | 77, &c. 


3. No difference in this reſpect between 


e intereſt or no iatereſt“ in the ſhip 
inſured, A eviedo v. Cambridge, 80 
4. In policies of inſurance, warranted 
* to depart with convoy” has been 
reſolved to import, by the uſage of 
merchants, a continuance with that con- 
voy as long as may be, Zefferies w. 
Legendra, cited, 3 


INTEREST OF MONEY. 


* g 
All iatereſt of money reputed unlawful in 
the time of Hen. 7. Reg. v. Bucking- 
lan, 278 
JOINT-TENANTS. 
1. Chattels perſonal cannot remain in 
_ Jointure after marriage, Miles v. NI. 
Lan, 162 
2. But cheſes in action may, EY ths 
3. A rale among joint-tenants, that no- 
thing accrues to the ſurvivor, but what 
was 1n jointure at the time of the death 
of his companion, Mia v. Williams, 
Gs | 163 
4. A releaſe is the proper-conveyanee in 
law from one joiat-tenant to another, 
Anonymous, 444 
5. Yet if one grants all his eftate to his 
companion, it ſhall be underftpod, by 
operation of law, to be a releaſe, ib. 
6. But in ſuch caſe, if the party ſhould 
plead ud cnc, git, it wwu'd be naught, 


Jol N- 
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JOINTURE. 


1. A jointure made preced-nt to mar- 


riage, will bar a woman of her dower, 
Blandel v. Barker, 


nage, the wife is at liberty, after her 
huſbang*s death, to wave it, and to 
inſiſt upon dower, Mills c. Eden, 488 


3. The ſame law, if the jointure was not 
to take effect in the original creation 
of it, immediately upon the death of 
the hutband, | ib. 
4. A woman is efteemed in law as a 
purchaſer of her jointure for a valu- 


able conſideration, Thornby v. Fer- 


evord, 
8. Ser alſo Coventry v. Coventry, 
18 8 E. 


1. The reaſon of joining iſſue is, that 
the parties may come prepared to de- 


: fend one fingle point, Reg. v. Blagden, 


2 . 299 
2. What the law is, as to joining iſſue 
in the caſe of barratry, _ ib. 
3. Ifſae may not be joined upon an im- 
material Part of a plea, Reg. D. Blag- 
den, 
4. Ought to be joined upon ſuch a point 
as may be concluſive, which way ſo- 
ever it is found, Weddall v. Jocar, 304 
5. What is immaterial in the iſſue, need 
not be proved, Reg. v. Sutton, 75 
6. N Bere, by joining iſſue upon the iſſue 
tendered; the plaintiff muſt loſe his 
debt, 147. 148. 267. 269. 304 
7. Iflue directed out of chancery to try 


the deviſe of an eſtate by implication, 
Willis v. Licas, 3 418 


ISSUE or tnx BODY. 

1. The word © ie of a larger fignifi- 
cation than children, Hoodright v. 
Wight, 376 
2. It is nomen collect i vum, ex wi termixi, 
and takes in the whole generation, 
Backheufe v. Wells, 183 
3. Vied in all acts of parliament, ia as 
comprehenſive a ſenſe as heir: of the 
bedy,”” I barg v. Wright, 376 


455 
2. But if a jointure be made after mar- 


211, 212. 297 


4. A man 1s ſaid to die wvithout i que“ 
mn a legal ſenſe, whenever his iſſue 
fails, though this ſhould not happen 
till ſome ages after his death, Target 
D. Grant, 403 


5. But when this legal ſenſe would de- 
ſtroy the intention of a teſtator, the 
words. ** dying without iſue ſhall be 


_. underſtood in the vulgar acceptation, 


dix. of having no ifſue living at the 
time of his death,” 7 


6. Ne is ordinarily uſed in a will as 
a word of limitation, Bact hose v, 
7. And moſt commonly in a deed as 2 
word of purchaſe, | ib. 
8. Where it was uſed in a deed as a 
word of limitation, 5 


JUDGE, os JUDGES. 


1. Lord Chancellor not concluded by 
the opinion of the judges, when ſent 
for to aſſiſt at the hearing of a cauſe, 
Gore v. Gore, *. 

2. But when a caſe is ſtated and referred 
to them for their opinion, their certi- 
fcate binds, Gore v. Gore, 501, 502 


3. If a point of law ariſes at a trial, tlie 
Judge is bound to direct the jury ac- 
* = whether the Counſel inſiſt 
upon it or not, Reg. v. Helſtone, 202 


4. A rule made to ſhew cauſe why an 
attachment ſhould not be granted 
againſt the Judge of an inferior court, 
for a contempt of the law of the land 
in diſobeying a toll, Burgh v. Blum, 
1 „ 
JUDGMENT. 

1. There are two forts of judgments 
after verdi&, final and interlocutory, 
Sit v. Bil, 83 
2. If the plaintiff dies before judgment 
by delay of court, judgment may be 


entered without entering the continu- 
ances, Lure v. Reſt, 30 


3. Lee alſo 7. aylor v. Mathews, g25 


4. But the time when in fact the judg- 

ment was given, mult be marked on 
ray 
not 


the roll, that purchaſers of land 


0 


8. Of a writ of falſe judgment, Burgh 
| D 350 
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not be over - reached, Taylor v. Ma- 
g · N Pere the verdict may be for the 


plaintiff, and yet judgment mutt be 
for the defendant, Ifeni v. Foficeling 


147 


6. Whether judgment ſhall be reverſed 


for want of a ail capiat per breve, 
Shipley v. Shipley, 225 


7. Where, upon writ of error brought, 


ſuch new judgment ſhall be given in 
B. R. as ought to have been given in 
the court below, Baldwin v. Church, 
324 


VP. Blount, 
9. In informations and indictments, no 


judgment can be given in the ſuperior 


courts for any corporal puniſhment, 


without appearance (per Ex E), Reg. 


D. Simpſon, 250 
10. But (after appearance) though a 


Court in prudence may not fcare to 


give judgment in the abſence of the 
party, yet no reaſon but that it may 
be done (per PARKER), Reg. v. 
Limpſon, | 344 


11. Where judgment was fo given, 36, 


12. In real actions upon a ſecond de- 
fault, judgment ſnall be given againſt 
the defendant to loſe bis land, Reg. v. 
Lim gn 379 


JURISDICTION: 


It ſhall never be preſamed, that any 


court has exceeded its own juriſdic- 
tion, unleſs it is apparent that it has 


done ſo, Anonymous, 8 


JURY anp JUROR. 


1. In debt upon bond againſt an heir, 
jf iſſue be joined upon riens per d:/cent, 
and the jury find for the plaintiff, but 
make no inquiry of the value of the 
jands deſcended, Whether this omiſſion 
can be ſupplied by another jury, 7efry 

-— I 


D. Barrow, 


2. If a juror that has been once chal--" 


lenged (and the challenge allowed) 
ſhould afterwards try the cauſe, it 


would be error, Hewitt v. Bainard, 

| | 399 

3. But when a cauſe was tried by one 
that had been before withdrawn from 
the panel by conſent, that the trial 
might go off pro defectu juratoram, it 
was held no error, Hewitt v. Bainard, 
e 390, 391 

4. Nor is ſuch a withdrawing any cauſe 
of challenge, : 391 

5. I here, after a challenge to the array, + 
for the partiality of the ſheriff, the 
ſame jury was returned by the coroner, 

and allowed to be well, 10. 


JUS POSTLIMINTLI. 


f How to be underſtood in the civil law, 


Aſſioviedo v. C. ambridge, 79 
IJUSTICES or PEACE: 


t. Juſtices have no power to award 
giving ſecurity for tne performance of 
their orders, until ſuch time as their 
orders have been contemned, Rex v. 
Mites, | - - + Bi 


2. Their juriſdiction extends to the 


wages ot no other ſervants but thoſe 
employed in huſbandry, Reg. v. 
I dcton, : 68 


3. Yet, uf they order wages to be paid 


generally, the Court will intend it was 
for huſbandry, and admit of no colla- 
teral proof to the contrary, 156. 


4. Where, after ſummons, juſtices may 
proceed to conviction, without appear- 
ance, 250. 341, Cc. 378, Sc. 


5. But they cannot by warrant compel 
the party to appear, if ſuch a power ' 


6. For this is a power that cannot be 
given by implication, unleſs where it 
is ' abſolutely neceſſary to tae doing of 
juſtice, Reg. v. Simpſon, 38 


JUSTIFICATION. 


1. In action on the caſe for entering the 

* plaintiff's houſe and taking his goods, 
juſtification in aid of a bailiff who ha 
a writ of execution, held good, though 


H h 4 not 


be not given them by expreſs words | 
in the ſtatute, Reg, v. Simpſon, 345 
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hot ſaid to be by his command or 
deſire, Q. Templeman v, Caſe, 25 
2. In treſpaſs. for taking the plaintiffs 
tattle, juſtification chat they On da- 
e-feaſant in the defendant's cloſe, 
Pins without ſetting forth a title, 
Ofwvay v. Briſtew, 


ſpecially laid down in e 
10. 

4. In treſpaſs, juſtification for a way, 
that F. S. (the lefior to the defendant) 
was ſeiſed of ſuch a field, and that 
J. S. and al! thoſe whoſe eſtate he 
had, did time out of mind, & c. held 
well after verdict, though the ſeifin in 
fee was not particularly ſet forth, 
Mafton v. Yateman, 228, Ce. 300, Sc. 


. 
KAL END AR. 


The kalendar of no authority before the 
Reformation, Stationers* Company v. 
Partriage, | 

K I N G. 

1. The king can do no wrong, 5 

2. He is faid to be occuparus: de arduis 

| megaliis regni, Thortby v. Fleetwood, 


123 


3. Can make no new faws, being but one 


branch of the legiſlative power, Cafe 
of Univerſity of Cambridge, 126 


4. He is ſaid to have a property in ſach 


arts and trades as were at firtt intro- 
duced by the care of the crown, Sta- 
tioners” Compatiy v. Partridge, 196 
$. Whether he has any particular power 


ment would prove more than ordi- 


narily prejudicial to tie public, Sera: 


tioners Company v. Partriege, 105, 


106 


6. The king has ſeveral privileges in 
=> above a ſubject, and what, 
g. d. Deline, 208 


8. Whether, opon the outlawry of 


| br 
3. But it is otherwiſe, if any place be 


105, 106 


over thoſe trades, where miſmanage- 


7. Where there are two obligees, and 
one grants the bond to the crown, the 
king may ſue alone, Miles v. Willi- 
6 oaths | = 
one 
of the obligees, the whole debt be 
veſted in the crown, Miles v. Willi. 
ams, 248 


KING's BENCH. 


1. This court may exerciſe whatever 
authority was lawfully exerciſed in the 
ſtar- chamber, Reg. v. Nunn, 1387 


2. They are placed as guardians over 
the law of the land, Burgh v. Blu, 

| "3409 
3. And are inveſted with a general ju- 
 riſdition over inferior courts, Burgh 
D. Blunt, | 349» 350 


4. To take care that other courts do 
not tranſgreſs their juriſdiclion, Burgh 
D. Blunt, „ $60” 

8. And likewiſe that they proceed re- 
gularly in ſuch matters as are within 

eir juriſdiction, . 

6. The power of B. R. extends to all 
inferior magiſtrates whatſoever, to 

compel them to do their duty, Rex v. 
Hleutlcote, ee 

5. And to provide, that public offices be 
diſcharged by ſuch. perſons as are duly 
elected, Rex v. Heatheote, 54 


— 


** 


72 


LAW CASES DOUBTED, ors - 
8 A ©. 
1. 2. Hen. 5. (Bond given to forbear 
the exercite of a trade for a certain 
time, void} the extrajudicial opinion 
of a ſingle Judge, 85. 137 
2. 3. Levixx 241. (Contract by bond for 
forbearance of a trade void, by promiſe 
good) denied to be law, 137, 158 


3. March 191. Barrow wv. I ond, what 
is there ſaid, that an agreement not 
to fow one's land is veid, is not war- 

| | raated 
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fanted by the caſe on which that 
aſſertion is founded, 135 
4. 2. Lev. 228. (That an executor 
might join in one action, a debt owed 
him in his own right, and a debt owed 
him as executor) contradicted by bet- 
ter authorities, | 17l, 172 
5. Raym. 135. Chamberlayne v. Prei. 
cor (of malicious indiftments) denied 
to be law, 5 89 
6. 1. Rol. Ar. 110. That caſe will not 
lie upon an inſufficient indictment, 
becauſe conſpiracy does not, denied 
to be law, as built upon a wrong 
foundation; there being no parity of 


reaſon between theſe different kinds of 


e 218 
7. 1. Mid. 211. (Prohibition to be 
granted upon a diſpute between two 
eccleſiaſtical courts about bona nora- 
bilia) a caſe not much regarded, 272 
5. 1. Cro. 445. (Bad preſcription cured 
by verdict) denied to be law, zoo, 
. e 4 | got 

9. 1. Lev. 17. (Two obligees, one be- 
comes bankrupt, debt not aſſignable) 
doubted z no judgment having been 
given in the caſe, _ 246 


10. 1. Mod. Rep. Seymour*s caſe, what is 


there ſaid of an almanack's being 'a 
copy of the Kalendar, conteſted, 105 


11. 1. Peatris 191, Statute. of Limi- 
rations not to be taken advantage of 
without pleading it. The law is now 
otherwiſe, | ; 3 

12. 21. Hen. 7. The intereſt of the 
king determined by alienation after 

- outlawry. Not altogether law; for 
reſolved ſince, that perſons outlawed 
cannot alien after inquifition found, 

= | 358, 359 
13. 1. Ventris 229. Raym., 82. Pol- 

Lexſen 106. Tayler v. Sayer, denied 

to be law, | 183 


14. Raymond 86, Lee v. Raynes, miſ- 


reported, | "MFC 
15. 3. Lev. 431. Loddington v. Lime. 
er, reported by Levinz, though of 
Counſel in the caſe, 403 
16. A caſe in Plow, 48. C. relating to 
the dodging of a freenold, in part 
denied to be law, 3. Co. 10, 6. 367 


1. A tortious fee ſimple ſufficient to 


ſupport a leaſe, Potter v. Pinkney, 205 


2. Where leaſes are made by tenants for 
life, that have alſo a power to grant 


leaſes for years, they ſhall be eſteemed 
to be made by virtue of the power, if 


they cannot have their full effect other- 
wiſe, Thomlinſon v. Dighton, - 36 
3. If a leaſe be forfeited for non-pay- 
ment of rent, yet upon bringing in the 
arrears with coſts, the proceedings in 
an ejectment ſhall be ſtayed, Smith v. 
Parks, | 38 3 


4. But where an affidavit was made, 
that the leſſee was a ſoldier, and conſe- 
quently a privileged perſon, the Court 
ordered he ſhould give ſecurity for the 
future payment of his rent, Smith v. 
Parts, : | ; | N ib, 

5. Leſſee for life becomes profeſſed, the 

leſſor may enter; but if the leſſee be 

deraigned, he may re-enter, T hernby 
Di. Fleetwood, 413, 414 


LEGACY ao LEGATEE. 


1. A femg-covert may fue alone for 2 
legacy in the ſpiritual court, Dazrh v. 


Zaux, . | 64 


2. Legacy given to a married daughter, 
1 29 be laid cut in what jbe ſhould think 
« fit in remembrance of the teftator,”* 


| decreed to be accounted for by the 


| huſband's executor, as a' legacy in- 
tended for the ſeparate uſe of the 


wife, tcherley v. Vernon, 531 
3. Where a legacy is given to a creditor 


greater than the debt, it ſhall be taken 


as given in ſatisfaction of the debt, or 
not, according to the circumſtances of 


the cafe, Mortimer PowePs Cafe, 399 


4- A legacy of 500l, * to a ſervant 
maid ** for her faithful fer uices, de- 
creed to go in ſatisfaction of 1o0o!-: 
bond due for wages, Chawunce;'s Caſe, 
cited, i 399, 400 

5. A legacy of 500l. given an execu- 
trix, decreed her over and above 2 
debt of 3ool. due to her in the way of 
trade, upon her ſubmiſſion to have the 

_- re/iiwm of the teſtator's eſtate undiſ- 

poicd 
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"bs will, divided according 
the 3 of Diſtributions, — 
” Cafe, * 398, &c. 
6. Where Loren Cowrrx decreed a le- 
_ "gacy, though greater than the debt, 
to be taker as a gift, and not in ſatis- 


faction, * Ve Sockly, cited, 
400 


: LIMITATION or ACTIONS. 


Where an aQion i is brought upon a pro- 
miſe to do an act on a future day, the 
defendant's plea muſt not be ror a/- 
| Jumpfit, Se. but cauſa actionis non ac- 


erevit infre ſex anos, 104. 203, 206. 
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LONDON, AND irs CUSTOMS. 


1. Upon the vacancy of an . 
the wardmote (were formerly) to chule 
_ four perſons, and court of aldermen to 

admit which of the four they picaſed, 

Reg. v. Heathcete, 48. 49 


2. The court of aldermen, by the cuſtom 


of the city founded upon the bye-law 
of (were) to admit one of the 
perſons' hes by the wardmote, not 
- one of thoſe returned by the lord 
mayor, Reg. v. Heathcote, , 50. 50 


2. Of the power exerciſed by the court 
of 'aldermen over theſe returns, Reg. 
v. Heathcote, | 


* 


4. A woman may bar herſelf by an 
agreement before marriage with 2 
freeman of Lenden, of her right to the 


cCuſtomafy mare of her huſband's eſ- 


tate, Blundel v. Barber, 455 
6. Bur ſhe is not cut off from her cuſſo- 
maty right by a jointure in land, unleſs 
the jointure be made in bar, 457 
6. If the wiſe of a freeman of Londen be 

barred by agreement before marriage 

of her cuſtomary part, the freeman 


may diſpoſe of a moiety of his perſo- 1 15. 


nal eſtate by will, and the other mo ety 
ſhall go to the children, Blandel v. 
Barber, 453. &. 


. Ang fo in like manner, where the 


Children have been all of them fully 
_ advanced, the wife will be intitled by 
the cuſtom, to a moiety of the perſonal 
* * the other — will be 


£3 
2 


54. 56. 59, Kc. 


the teſtamentary part of Gi freeman, 
Blundel Vs Barber, 


| 455 

8. ere the huſband ſhall be conſidered 
as dying without a wife, and where as 

a purchaſer of het cuſtomary third, 

| 158 
9. No difference i in this reſpect, whether 
_ the jointure be of land, or not, 45 3. 

&c. 


10. A woman covenants with à freeman 
of Landon beſore marriage, to enter 
into bond to releafe her cuſtomary 
third (and right of dower) to his exe- 
cutors within two months after his 
death, in caſe ſhe ſhould have ſuch an 
eftate in land left her as was then 
agreed upon. The bond is given, the 
marriage takes effect, the huſband dies, 
and leaves his wiſe the land articled 
for. Decreed, the wife ſhould not be 
vir; to forfeit the penalty of the 
nd, but ſhould be held to her agree - 
ment; and that the huſband, as this 
caſe was circumflanced, ſhould be con- 
ſidered as dying a purchaſer of his 
wife's cuſtomary ee Blundel v. Bar- 
ber, 541, &c. 


11. The advancement of a child out of 
land, no > bar of the orphanage part, 
457. 460 

12. If the certainty of a child's ad- 
vancement out of the perſonal eſtate 
does not appear under the father's 
hand, it is cot off from claiming a 
ſhare by the cuſtom, 456. 460 


13. Whatever. appears in a marriage 
ſettlement to which the father is a 
party, appears under the hand of the 
father, 2 _ 66 


14 If it appears under the father's hand 


what things were given a child, the 


advancement is ſufficiently certain, 
though the value of them e not ex- 
Ferne, 0 


And where it appears the child has 
not been advanced abeve ſuch a ſum, 
but ſomewhat leſs, the uncertainty of 

the advancement may be cured by the 

child's bringing the whole ſum into 

hotchpot, 461 
16. A freeman of Landon having two 
davghters, advances one in his hfe- 


time, and it appeared ” the marriage 
| ſetile- 


— 
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- fertlement to which he was a party, 
- that he gave her for portion 4000l. in 
money, beſides lands and the rever- 


fionary intereſt of a leaſe of no certain 


Aieclared value, In conſideration of 


which advancement, the daughter exe- 
9. Sometimes granted where the Court 


cutes a releaſe to her father (who was 
then indebted to her ſome ſmall watter 
upon an unadjuſted account) of all the 


claims ſhe might have upon his eſtate, 


by the cuſtom of Londen, or otherwiſe, 

« fave what he ſhould pleaſe ts give her 

« by His laſt will.” Decreed, that this 
daughter ſhould not be barred by her 
advancement, or releaſe, from taking 
ber cuſtomary ſhare which had been 
deviſed to her by her father's will, as 
reſiduary legatee, Blunael v. Barber, 

8 5 | | 452, &c. 
17. The euſtoms of London cannot be ju - 
 dicially taken notice of, any more than 
any other particular cuſtoms, 440 
18. Ergo, if a cauſe be removed out of 
the city courts by habeas corpus, the 
cuſtom muſt be returned, or no proce- 
dendo can be granted, 46. 


— 


; ; M. ; 

MANDAMUS. _ 

1. Phe learning of mandamus's, 48, Sc. 
2. Their antiquity,  * : 57 
3. Said to be founded upon Macna 
nnr, * * 
4. Motion for a mandamns to THE LORD 
MAYOR OF Lor box, to make a new 
return to the court of aldermen, in the 
caſe of an election of an alderman, re- 
fuſed, Reg. v. Heathcote, 4d, &c. 
5. No precedent in the caſe of an elec- 
tion, of a mandamus granted to the re- 
rurning officer, to make a new return, 
Reg. v. Heathcate, „454 


6. For all mrandamu *s are either to admit 
perſons into their offices, if refuſed; or 


ta reſtore them when turned ot, Reg. 


v. Heathcote, | 54 
7. But a mandamus may be granted to 
the court of aldermen, if upon a falſe 


return of perſons not choſen by the 


wardmote, they refuſe to do juſtice to 
the parties injured, after complaint 


made, Reg. v. Heathcote, 59 
8. Shall not be granted to reſtore fellows 
of colleges, and why, 50 


* 


haas doubted whether it lay or not, in 
order to be better conſidered upon the 
return, Reg. v. Heathcote, 49. 53+ 58. 

A 52 


10. If a mandamus be directed to a cor- 


ration, and the officer who preſides 
in the corporate aſſembly ſhould ad- 


journ it, in order to prevent the mak- 
ing ſoch a return as he diſlikes, he 
would be puniſhable for a contempt, 
Reg. v. Heasbcote, 8 
11. No inſtance to be produced, where 
obedience to a mandamus ſhall expoſe 
a man to an action, 51. 61 


12. What various returns may be made 
to mandamus's to reſtore perſons to 


their offices, and all good, Reg. w. Cor- 


 peration of Buckingham, _ 174 


13. Now eie2us*? a good return to a 
mandanus, Reg. v. Aldborough, 101 


14+ ©* Nondebito mode electus naught; and DE 


why, 101, L02Z 


268 When the return was “ zanguam fuit 
electus et perfeflus,”” leave was given ta 


| amend the return, by.ſtriking out * per- 
Fectas, Reg. v. Aldborough, 103 


16. Whether not having taken the ſacra+- 


ment within a year, &c. be a good te- 
turn, 100. 173. 178 


17. Return that contains matters repug- 


nant and contradictory, naught, Reg, | 


. Mayor of Pomfret, © 107 
18. But ſeveral cauſes of removal may 
be returned, if conſiſtent, Reg. v. 
Mayor of Pomfret, 108 
19. The reaſon for not reſtoring muſt be 


a good reaſon of removal, Reg. v. 
Corporation of Buckingham, 174 


20. Whether it muſt be averted in the 
return, to have been the cauſe of re- 


moval, Reg. v. Corporation of Bucking- us 
bam, : os 176 - | 


21. Whether it muſt appear upon the 


return, that the party was ſummoned 


before 


NR 22 «%K4 
bl \ 
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101. 180 


22. What is not anſwered upon the re- 
turn, muſt be looked upon as admitted 


to be true, Reg. v. Buckingham, 174 


23. Where the return was, that they 
were a corporation ſuch a year and 
long before, exception taken becauſe 
they did not intitle themſelves by pre- 

 feription, over-ruled ; becauſe it was a 

failing only in matter of ſurpluſage, 
Rey. v. Corporation of Durbam, 140, 


147 


24. Mandamus to reſtore H. to the office 
of town-clerk. Return, that he was 


an officer azzuatim eligibilis, ill; be- 


cauie the office of rown-clerk being in 
the eye of the law an office for life, the 
contrary ought to have been ſhewn 
upon the return. And though he was 
annuatim eligibilis, yet the ſame perſon 
- would continue town-clerk till another 
was Choſen, which did not appear to 
have been done, Reg. v. Corporation of 
Durham, 146, 147 
25. A mandamus may be granted to ob- 
lige an inferior court to pay obedience 
to a TOLL, Burgh v. Blunt, 


MANOR. *' 


Whcther a right to fairs, or markets, 
may be appendant to a manor, Reg. v. 
Aires, : | 260 


MARRIAGE AGREEMENT. 
1. If a father enters into an agreement 

upon the marriage of his 
to ſettle ſuch an eilate upon her, or to 

forfeit ſuch a penelty, and he after- 


wards chooſes to forfeit the penalty, it 


is a debt ſo entirely due to the huſband, 
that it is not in the power of chancery 
to take care of the wife ard children, 
hy decreemg a ſettlement of the pe- 
nalty, 2. ' Hobjon v. Trevor, 511 


2. If one covenants by marriage articles 
to make a ſettlement, and dies, the 
articles unperformed, Chancery will 
look upon things in the ſame light as 
it ſuch ſettlement had been actually 
made, as the court would have decreed 


* 


aughter, 


upon the articles, if they had been 
applied to in the huſband's life- time, 
Trevor v. Trevor, * Wy 


3. Fourteen hundred pounds is by mar. 
riage articles agreed to be laid out in 
land. Huſband dies, the agreement 
unperformed, and deviſes all his lands 

| unto bis nephews. Lox D Harcouar 
ſeemed to think, that ſince this money 
ought to have been laid out in land, it 
ſhould in equity be eſteemed land, and 
(notwithſtacding the wife oppoſed it, 
who was left execatrix) ſhould paſs 
under this deviſe, ſubject in the firſt 
place to the uſes declared in the mar- 

_ riage articles, Linger v. Souroy, 39 


4. A private agreement on marriage, de- 
rogatory and. contradictory to that 
which is open and publick, ſhall be re - 
lieved agaiaſt, Zarion v. Benſon, 445 


5. A father treating a match, obliges his 
ſon to enter into bond to pay him after 
marriage a ſum of money, which he 
ſaid was wanted to make proviſion for 
his other children. The bond relieved 
againſt, on a bill brought by the fon 
and the wife's father, Turton v. Benjon, 


6. A mother parts with her jointure to 
Enable her ſon to make a ſettlement; 
but st the tame time takes a private 
ſecurity from her ſon, to ailign over to 
her after marriage a leaſchoid eſtate of 

his own, The ſecurity ſet aſide in 


equity, iz. 


7. A. agrees to ſettle on his kinfman upon 
marriage, ſuch an eſtate in poſſeſſion, 
and ſuch in reverſion; but obliges the 
kinſman to enter into a private agree- 
ment to redemile, &c. The private 
agreement ſet aſide in equity, and A4. 
forced to account for the meine profits 
of the eſtate that had been redemilſed, 
Turton v. Benſon, „ 


Fhere it was laid down by Lord Cbau- 
cellor Cow EA, as a rule in equity, 
that if a fon gives a bond during the 
marriage - treaty, without his father's 
_ privity, to refund part of the porijon, 

the bond is void, Tarion v. Benſon, 

5 . 447, 445 


9. On 


8. 
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9. On a treaty of marriage between 4. 
and the daughter of B. the mother of 
A. ſarrendered her jointure to enable 
her ſon to make a ſettlement (to which 
ſhe was one of the parties) proportion- 

' able to the fortune B. promiſed to give 

with bis daughter, But at the ſame 
time A. enters into a bond to B. with- 
out the privity of his mother, to refund 
part of the wite's fortune at ſeven years 
end. B. dies in debt before the ſeven 
years are expired. Decreed agaiĩaſt 
the creditors, that the bond ſhould be 
ſet alide, Turion wv. Benſon, 4455 &c. 


10. Covenant before marriage to releaſe 
the wile's guardian, within two days 


after, of all accounts of meſne profits; 


ſet aſide in equity, Turion & Benſon, 
447, 448 
11. No difference between ſuth a con- 


tract and a marriage brocage hond, but 


only of more miſchie vous nn 
f ib. 
12. Of marriage brocage agreements, 
Trevor v. Trever, 436, &c. 
13. Articles of agreement for a jointure 
good againſt aſſignees of bankruptcy, 
Cock v. Goodfellow, EE * 


MARRIAGE SE1TLEMENTS. 


1. Where by marriage articles a ſettle- 


ment'is to be made, chancery will or- 


der one not according to the letter, but 


intent of the articles, Trever v. Tre- 
Vor, "7 97 
2. As where by marriage articles Jands 
are agreed to be ſettled in ſuch a man- 
ner, as that the huſband would be made 
tevaut in tail, e Court will decree the 
huſþand ſhall be made only tenant for 
lite, that he may not have it in his 
power to bar the iſſue, and to defeat 
the intention of the ſettlement, Trevor 


. Trevor, 430, 437 
MASTER AND SERVANT, 


2. It is petty treaſon for a ſervant to kill 
maſter or miſtreſs, 95 
2. In caſe of the battery of a ſervant, 
the maſter and ſervant may both of 
them bring their actions for damages, 
Sa vil v. Kirby, F 


Js And recovery in the one action may 
not be pleaded in bar of the other, 16. 


4. The act of the ſervant where he has 
no authority from his maſter, will not 
bind him without his conſent, Nick/or 
v. Brohan, | | 110 
5. If a ſervant has orders to ſell a horſe, 
and the ſetvant ſells him as a good 
one, no action againſt the maſter, 
Nickſon v. Brohan, ib. 


6. If a ſervant is ſeat to receive money, 
and takes a bill jn lieu of it, which is 


not anſwered, the maſter not bound, 16. 
7. Otherwiſe, where a ſervant derives a 


credit from his maſter by being uſed 
to tranſact buſineſs for him, 76. 


8. A ſervant uſed to tranſact affairs of 
that nature, is ſent with a note drawn 
upon a goldſmith to receive money, 
and invelt it in exchequer bills ; the 
tervant gets B. to give him money for 
this note, and brings the exchequer 
bills to his maſter. Two days after 
the goldſmith fails. Adjudged, the 
maſter ſhould anſwer the money to B. 
Nickſon v. Broban, 110, 111 


9. And in this caſe it was held, the maſ- 


ter could not recover of his ſervant, 
the loſs being occaſioned by accident, 


and not folly or negligence, Nick/on 


v. Brohan, 111 


10. If a maſter uſes to ſend his ſervant to 
buy upon truſt, and the ſervant after- 
wards, when he is ſent with money, 
embezzles it, and continues to buy u 
on truſt, the maſter is chargeable, 7b. 


11. And though a ſervant be diſmiſſed, 


yer if notice te not given, and he is 
truſted upon account of the former 
credit he derived from his maſter, his 
maſter wili be liable, Nick/oz v. Bro- 


Lan, 110 


MAXIMS os LAW ARD EQUITY. 


1. Boni et judicis ampliare legem (wel ju- 


riſilictionem), © = 
2. Exceptio probat (wel firmat) regalam 
in rebus non exceplts, 43. 115. 250. 
. 386. 408 

3. Neno d.bet ejje judex in proprid cauſd, 


48, 49 
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75 
132 


A 4. Ub: major pars, ibi tete, 
5. Velenti non fit injuria,\ 


6. Puod at clarè neu deber werifcari, 
6 Rs conflat clare deb: 4 


7. Qui per alium facit, per ſeipfem _ 
| | 2 


8. Er nude pact̃e non oritur actio, in nar- 
Eine 8 
9. Nemo bis pro eodem delice, c. 355 
10, Debitor non preſumitur donare 82 


maxim in the civil law, 359 
11. Nea eff heres wiventis, 116. 411 
12. Fudicium redditur in invitam, 236 


13. Tutifima oft enfledia que ſbi creditur, 


= | | 121.365 
14. Summa oft lex gue pro religione facit, 
%% EIS 419 
15. Pefferiores leges prioribus Grp. 
Fonts : Re 11 

16. Argumentum ab inconvenienti forti/- 
' fimum in lege, 8 
17. Jura nature ſunt immutabilia ; ſunt 
leges Au., 115. 412 
18. Nibil acceſſit ei gui nihil babuit in re 
unde accreſceret jus, | 146 


19. Verba contra proferentem fortiùs acci- 


pienda ſunt * : "1; 303 
20. Maledicka expofitio que corrumpit 
7 Jens, 410 
21. Siat pro ratione voluntas, 471 


22. Wherever there is a wrong, the Jaw 
muſt give a remedy, 44 
23. One crime may not defend another, 
| 101 

24. The public good is ever to be pre- 
ferred to a private loſs, 
25. Execution the end and life of the 
law, | = 
26. He that will have equity muſt do 
equity, 383. 427 


MAYOR. 


Where a corporation is by charter to con- 
fiſt of mayor, recorder, &c. Whether 
the ſame perfon can be both mayor and 
deputy recorder © Reg. v. Sutton, 76 


5 
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MERCHAN TS. 


Uſage of merchants, of what force in 
law, Ormfton's Caſe, 287 


MERGER. 


Where a fee-farm rent is purchaſed in 
by the perſon: that is ſeiſed in fee of 
the lands out of which it iſſues, it is 
merged in the inheritance, Atcherlcy 
D. Vernon, | 525, 526 


MESNE PROFITS. © 


1. An after born child not intitled to 


meine profits, in caſe of entry by the 
uncle, Thornby v. Fleetwood, 414 


2. In caſe of a divorce in the ſpiritual 
court à vinculo matrimonii, the huſband 
is not anſwerable for the meſae profits 


of his wife's eltate, _ . 


MISNO MER. 


1. Of variances or miſnomers of corpo- 
rations, Faya/or v. Crafts, 207 
2. That may be a mi/zomer in pleading 
which would be a ſufficient de/criptio 
perſonæ to take by, Yawajor v. Crofts, 

| 3 208 


Nr.. 


1. In debt upon bond; the defendant is 
enabled, by the ſtatute for the Amend- 
ment of the Law (4. et 5. Ann. c. 16.), 
either to plead payment, or to bring 
the money into court, Player v. Bandy, 
2. here money is deviſable by the 
name of land, Lingen v. Surcy, 39 
3. See alſo Atcherliy v. Vernon, 528 


MONKS. 


1. A monk incapable at common law of 
raking land by deſcent or purchaſe, 
 Thornby v. Fleetwood, , 116. 360 


2. But upon his deraignment his incapa- 
city is removed, and he ſhall have the 
land, notwithſtanding the entry of the 
reverſioner, Thoruby v. Fleetwood, 260. 

413, &c. 


3. The heir may claim by a monk, 360 


% Though not by an alien, 3 369 
„„ | - 5. Said 
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B. Said to be civiliter mortuus, or dead 
in law, © 124. 360. 413 
6. And yet if he was afterwards made a 
biſhop, he might purchaſe for the be- 
neſit of kis-church, Thornby v. Fleet- 
wood, | 124 
7. He may be a diſſeiſor, and gain a 
freehold by committing an act of diſ- 
ſeiſin, Thornby v. Fleetwood, 125 


MONOPOLY. 
1. Monopolies odious, Partridge's Caſe, 


| 107 

2. Againſt the freedom and birthright of 
dhe ſubject, Mitchel v. Reynolds, 133 
3. Contrary to MAGNA CHARTA, Par- 
 rridge's Caſe, | 106 
4. Same point, Mitchel v. Reynolds, 133 
. Yet where the king has a ſpecial in- 

. * tereſt, his grants ſhall not be judged 
monopolies, Partridge*s Caſe, 107 
6. What may entitle the king to ſuch an 
intereſt, | 106, 107 


MORTGAGE, MORTGAGOR, | 

Y MOR TGAGEE. 

1. In caſe of a common mortgage, as 
ſoon as the day of payment is paſt, the 
legal eſtate is abſolutely veſted in the 
mortgagee, Marks ve Marks, 424 

' 2, Only a right of redemption remains 

in equity, 10. 


N. 
NAMES OF PURCHASE AND 


| DIGNITY. | 
1. In records and legal proceedings the 

whole name 1s to be ſet forth, Nutton 
v. Crow, | 284 


2+ Ergo, if one that is a knight and ba- 
rTonet be only tiled knight, it is a mi- 


nomer, Nutton v. Crow, 283 


NISI PRIUS. 

A Judge of ni prius acts rather in a mi- 
_ nifjerial than judicial capacity, Reg, 
. Helftone, n 


NOLLE PROSEQUI. 
1. The entering a olle proſequi upon an 


information, is no bar to the charge, 


nor any diſcharge from a further pro- 
ſecution, Reg. v. Ridpatb, 152, 153 


2. If on a recognizance of bail a fire 
| facias be brought for two diſtin ſums, 


. when it appears by the recognizance 
that only one is due; Whether this 
may be cured by entering a _ 
as to that ſum which is not due? 
 Hedaall v. Focar, 305 


NONSUIT. 


1. here the plaintiff moved to ſet aſide 
his own nonſuit, becauſe occaſioned by 
an error of the Judge that tried the 
cauſe, who thought the plaintiff had 
miſtaken his action, when it was well 

brought, Temple v. Welds, 315 


2. If the plaintiff in an appeal becomes 
nonſuit, the court of B. R. will never 
theleſs oblige the party to plead to it, 


Rex v. Theed, 353 


3. For it is a general rule, that whenever 
the Court is poſſeſſed of a record, they 
will proceed upon it, . 


NOTES PROMISSORY. 


1. Promiſſory notes payable to ſuch a 
one, or order, are transſerable by in- 
dorſement, by virtue of ſtatute 3. & 
4. Aun. c. g. SET 


2. And the indorſee may maintain an 


action, | ibid. 
: O. . > 
OBLIGATION, OBLIGOR, 
| OBLIGEE. 


1. Where the condition is unlawful, the 
bond is void, Mitchel v. Reynolds, 134 
2. Conditions againſt law, of how man 
kinds, | 75 
3. But wherever the condition may be 
erformed without breach of the law, 
the bond ſhall be eſleemed good, 76. 
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_ ſatisfaQtion of the bond; ſince it ſuf. 
ficiently appeared the obligor neve 
intended to make thoſe gifts over ue 
above the ſatisfying his bond, Hancock 


4. Of bonds conditioned for the reſtraint 
of trade, 27, &c. 85, 86. 130, &c. 


5. If a bond be naught guad the obligee, 
no aſſignment of his can make it good, 
Turton v. Benjon, 450 


6. Where a bond originally void may be 
made valid by a ſubſequent . 2x0 co 


7. If a bond be conditioned to do an act 
at the requeſt of the obligee, and the 


obligee dies without making any re- 
quett, the bond is extinguiſhed at law, 
Atcherley v. Vernon, 5 19, 5 20 


8. The ſame where the obligor is made 
adminiſtrator (or executor) to the 

obligee, ib. 
9. Dubious words in the condition of a 
bond, to be underſtood (ordinarily) in 

the moſt favourable ſenſe ſor the ob- 
ngor, Tarzer v. Geodivin, 154. 223 


10. Where the obligor was not permitted 


to forfeit the penalty of his bond, 
Turton v. Benjon, 451, &C. 507, &c. 


11. Where a man was bound in an obli- 
gation, not ſaid to whom, and yet this 
was ſupplied by the intention, Lord Say 


and Sele's Coſe, 1 
12. Bond taken by ſheriff for appearance 
ad reſpondend* prefat* I. S. de placito 
tragigr. ac etiam billz (omitting thoſe 
Words in the writ ut J. S.), held 
good, Rexch v, Button, 


13. Of ſheriffs bonds, ſee more under 
© SHERIFFsS,” 


14. A. upon marriage, enters into a bond 
to B. that if he died without iſſue by 
his marriage, he would leave 3090l, 


to one or more of the children of his 


elder brother, who had married B.“s 
daughter. A. dies without iſſue, and 
gave in his lifetime and by his will to- 
gether more than zoool. to one of 
thoſe children; but without any decla- 
ration that theſe gifts were deſigned 
in ſatis faction of his bond, becauſe, as 
he ſaid (when adviſed to make ſuch a 
declaration), the bond had been un- 
Juſtly extorted from him. In the will 
there was alſo a recital of the fraud 
made uſe of in obtaining the bond. 
Decks o the gifts ſhould be taken in 


| V. Hancock, 


327, 328 


1. 4 


OFFICES AND OFFICERS. 


1. If there be a falſe return made of 
perſons not duly elected into an office, 
yet when the return is completed by 
acceprance, there can be ng new re- 

turn, Rep. v. Heathcote. 51 


2. Of de facto officers, and the acts done 
by them, Reg. v. I biteboru, 66. 290 


3. Generally the law is, that acts done 


by thoſe reputed in authority are good, 
Kuſon v. agg. 290 


4. Nox ufer of public offices that concern 
the adminiſtration of juſtice, a fortei- 
ture of the office, Reg. Vs Pomfret, 
108 

5. Aliter in private offices, without re- 
queſt, and ſome ſpecial loſs oceaſioned 
by ſuch non zer, . 


6. Deputation of an office grantable by 
parol, Reg. v. Sutton, 74 


7. And therefore, though it ſhould hap- 
pen to be granted by writing, yet it 
may be revoked by parol, 5. 


8. Every one not only may, but is by 
law bound to give his aſſiſtance to of- 
ficers in the execution of juſtice, Z- 


pleman v. Caſe, "BY 


9. Where the queſtion is what the ori- 
Final was in an action, the only way 
of trial is the certificate of the cz/tos 
brevium, or other proper officer, which 
the Court 3s bound to give credit to, 
Dorjer v. Cbalin, 318, 319 


ORDERS or JUSTICES or PEACE. 


1. Order for relief of H. and four poor 
chiidren, quaſhey ; becauſe not ex- 
 prefled thai H. was indigent, Reg. v. 
Inhabitants of Mancheſter, 220 

2. Order of ſeſſions for the maintenance 
of a daughter, quaſhed ; becauſe nor 
ſaid ſhe was unable to work, Rex v. 
Gully, 397 

| > Order 


» 


A TABLE OF PRINCIPAL MATTERS. 


3. Order upon a father-in-law to main- 
tain his ſon's widow, quaſhed, be- 


cauſe not expreſſed that he was of fuf- 
ficient ability, Reg. v. Dunn, 221 


: 4 Order to pay money for the relief of 


a poor perſon until further order, good, 
Rex v. Gully, i 308 
5. Order upon the father of a baſtard to 
give ſecurity for indemnifying the pa- 
riſh for the future, good, Rex v. Miles, 

_ 

6. Order to remove one with his chil- 
dren, too general, if the ages of the 


children be not expreſſed, Reg. v. 3 
| 26 


Worth, | | | 

7. If the children be not named, Reg. 
v. Manchefler, 220 

$. Order for removal, becauſe likely to 

become chargeable, is good without 

an adjudication, Reg. v. Petworth, 26 


9. The pariſh on which an original order 


is made, cannot remove till it be re- 


verſed, Anonymous, 2 84 


10. And if in fact they do remove, and 
neglect their appeal to the quarter- 
ſeſſions, ſuch original order becomes 
final to all the world. ib, 


11. Similiter, if affirmed upon appeal, 


Reg. v. Perworth, 25, 26 


12. In orders relating to ſettlements, the 


Court muſt take the facts for granted 


as they are ſet forth, notwithſtanding 


there appear circumſtances ſufficient to 
induce the belief of a fraud, Frexcham 
v. Pepperbarrow, x 293 


13. Same point, Hurton v. Houghton, 393 


ORDINARY. 


1. Before the Reformation, the Bock of 
Common Prayer was ſubject to the al- 
teration of the ordinary, Pariridge's 
Caje, | Es 105 

2. And every biſhop appointed what 


feaſts ſhould be obſerved in his own 


dioceſe, 5 ib. 
ORIGINALS. 


1. An original is determined by death 
or outlawry, Cook v. Hamilton, 369 


Vou. X. 


12. perſons 


2. Not to abate by the demiſe of the 


crown, by ſtat. 1. Ann. c. 8. Reg. v. 
Aires, 5 -- 868” 


OVERT-ACT. 


1. Conſpiring to levy war generally, is 


no overt - act to prove the compaſſin 
the death of the king, Rex v. Darrell, 
322 
2. Aliter, if the conſpiring to levy war 
be in order to dethrone him ; for this 
is the civil death of the king, Rex v. 


Darr ell, 7 ' ibs | 


OUTLAWRY. 


t. In the caſe of outlawry for treaſon or 
felony, the law accounts the perſon out- 
lawed guilty of the fact, Reg. v. Simp- 


Jon, 379. 380 
2. Blood is corrupted, and eftate for- 
| feited, Reg. v. Simpſon, - © $70 


3. On error to reverſe outlawry for fe- 
lony, a ſcire facias mult iſſue, Reg. v. 
Stafford, 188 


4. Otherwiſe, where the outlawry is for 
treaſon, Reg. v. Stafford, 188, 189 


5. The reaſon of this difference, 188 


6. Upon outlawry for leſſer crimes, or 
in perſonal actions, the party is put 

out of the protection of the 

v. Simp/on, 3280 


7. To be impriſoned, if found, 16. 


8. Forfeits all his goods and chattels to 
the king, 76, 


9. And likewiſe the :Tues and profits of 


his lands, as * * the outlawry re- 
mains in force, Thornby v. Fleetwood, 
358,359 

to. See alſo Reg. v. Simpſon, 380 
11. But alienation beforeinquiſitiontaken 
is a bar to the king, Thornby v. Fleet- 
, 329.409 
beyond the ſeas may not be 
_ outlawed, unleſs in ſome particular caſes 
eſpecially provided for, Thornby v. 
Fleetwood, 357 
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PP. 
PAPIST. 


| Where the court of chancery refuſed to 


allow of the receiving the ſacrament 
as a ſufficient proof of the converſion 


of a papiſt, Cartæorigbt v. Cartwright, 
512, &c. 


PARDON. 


If an act for a general pardon be not 


pleaded nor given in evidence (where 
the defendant might have done either), 
Whether the Court can judicially take 
notice of it after a verdict ? Thornty 


Vi. Fleetwood, 305 
PARLIAMENT. 
A member of parliament privileged from 
an arreſt for debt, Caſe of Muſcovite 
Ambaſſador, N 4 
PATENT. 


t. Where a patent is to be ſet aſide, not 


upon account of a forfeiture, but be- 


cauſe it breaks in upon another's right, 
no office neceſſary, Reg. v. Aires, 354, 
| | | 355 
2. A grant of the ſole uſe of a trade is 
(ordinarily) void, Mitchel v. Reynolds, 
| | LEES: 131 
But where a trade is newly invented, 
the ſole uſe may be granted for four- 


teen years, ib. 
4. Where a grant to make all playing- 


cards was adjudged to be monopoly, 
Stationers* Co. v. Partridge, 106 
5. Whether a patent for the ſole printing 
of almanacks be good or not? 105, 
=: . 
6. Where patents for primers, pſalters, 

pſalms, and almanacks, bave been al- 

owed, | 


adjudged naught in B. R. for the un- 
certainty. of what ſhould be eſteemed a 
law-book, Partridge's Caſe, 
8. But this judgment was reverſed in the 
Houſe of Lords, „„ 


| 107 
7. Patent for ſole printing of law- book 


106 


9. So that this patent, baving had the 
| ſanction of the Houſe of Lords, is not 
now to be ſhaken, 107 


PAYMENT ano SATISFACTION, 


1. Acceptance in ſatisfaction not ſuffi. 
cient, unleſs it be likewiſe pleaded to 
have been given in ſatisfaction, Tim. 
ber v. Gar dner, 224 


2. In an action of the caſe upon ſeveral 
PR the plea was, that the de- 
endant gave the plaintiff a quantity 
of, &c. and the plaintiff accepted it in 
full fatisfaRion : queſtion, Whether the 
word “ ſatis faction“ ſhould be under. 
ſtood to relate to the giving, as well ag 
to the acceptance? Timber v. Gardner, 
: 64 ib, 
3- If a different ſum be pleaded to have 
been paid in ſatisfaction of a bond, 
trom what appears upon trial to have 
deen received in ſatisfaftion, this is 2 
variation of the accord, Wedda! v. Jo- 
car, e 306, 307 
4. Aliter, where the difference is only in 
the time of the payment, 


PERJURY. 


1. The ſame evidence not ſufficient to 
convict of perjury, that may determine 
a caſe of property, Reg. v. Muſcot, 
| h 194 
2. Unleſs the oath be not only falſe, but 
wilful and malicious, it is no perjury, 
Reg. v. Muſcot, --5W6 
3. Therefore a man ſhall not be convicted 
of perjury for a miſtake, Reg. v. Mu/+ 
cot, 5 | ib, 
4- As when one ſwore he read ſuch a 
deed, and the fact was he read the 
counterpart only, this was ruled to be 
no perjury, 88 5 ib. 
5. Perjury may be committed in matters 
of circumſtance, where they are ma- 
terial, „ 


PERSONAL ESTATE. 


Whether the ſame eſtate can be conſi- 
dered both as perſona] and real, in re- 
gard of different perſons, Ratcliffe v. 
Roper, | 94 

THe 


7. 
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PHYSICIANS. 


1. No one may practiſe phy ſic in Londen, 
or within ſeven miles of the town, 
without a licence from the college of 
phyſicians, The College v. Weſt, 353. 


| „ 
2. Nor may any, beſides graduates of 
one of the univerſities, practiſe in the 
country, without a licence from the 
preſident and three elects, The College 
v. Heft, ö 354 
3. The charter of incorporation, in which 
theſe privileges are granted, 1s con- 
firmed by ſtatute 14. & 15. Hen. 8. 
| 353 


| PLEAS AND PLEADINGS. 


1. A plea to the juriſdiction of the court 
not to be received after an imparlance, 
Caſe of Univerſity of Cambridge, 127 

2. Antiently, all pleas were ore tenus at 

the bar, KX uſb v. Seymour, 88 


3. Pleading is ſetting forth praperly and 


in due form that fact which in law is 
a good diſcharge, Vedilal v. Focar, 
| d 30g 


4. Such pleas as put circumſtances in iſ- 


ſue, that do not touch the matter in 

_ queſtion, are naught, Veddal v. Focar, 
307, 308 

. Yet ſee where the defendant ſhall take 
advantage of his own immaterial plead- 
ing, Merril v. Tofſelyn, 148 
6. Pleas are in their own nature entire, 
and cannot be good as to one part, and 
bad as to another, Baldwin v. Church, 


323 


7. Ergo, if a plea be pleaded to the 
whole, that goes but to part of the ac- 
tion, the plea is bad for the whole, 76. 


8. Defendant may plead as many ſeveral 
matters to any action, with leave of 
the Court, as he ſhall judge neceſſary 

for his defence, Haiton v. 7 
| 280 
9. In pleading, words ſhall be tied to a 
ſtrict conſtruction according to the rules 
of grammar, Jactſon v. Laveright, 185 


10. And every man's plea ſhall be taken 
ſtrongeſt againſt himſelf, Muffen v. 
Tateman, 229 


11, Only it is a rule in pleading, that 
nothing needs be averred which ap- 
pears ſufficiently plain without, Child 
v. Pierce, | 192 

12. See alſo Horton v. Houghton, 392 


23. The greateſt certainty required in 
ſpecial pleading, Reg. v. Blagden, 299 


14. Formerly, in actions of debt the whole 
agreement was uſed to be ſet forth, 
Child v. Pierce, 331 


15. Though now of late a more conciſe 
way of pleading has obtained in actions 
upon the caſe, 27A 

16. Neither was it allowable antiently 
to plead performance of covenants ge- 

nerally, African Company v. Maſon, 

. 

17. But in Qucen Elizabeth's time gene 
ral pleadings began to be uſed to avoid 
prolixity, 76. 


18. Of the difference between pleas of 
performance and pleas of excuſe, Ned. 


dal v. Focar, 303, &c. 
19. Whether it be neceſſary, that every 


thing that is pleaded by way of excuſe 


ſhould be proved, and make part of 
the iffue  Wedgal v. Focar, 306, 307 


20. Of the difference between pleading 


a cuſtom and a preſcription, Reg. v. 
Gruelthorpe, | 158 
21. The form of pleading a preſcription, 
African Company v. Maſon, 228, 229 
22. Where a ſeiſin in fre was pleaded by 


the word . ſeiſitus generally (omit- 


ting“ de feodo®”)), and held well after 


verdit, Muflox v. Yatcman, 228, &c. 


| 300, & c. 
23. Non tſur pavit no good plea to 
an information guo warranto, Reg. v. 
Blagden, 298, 299 
24. Though uſurious bonds, and thoſe 
made to ſheriffs, or by infants, are all 
of them void, yet non eff faftum may 
not be pleaded, Earl v. Peate, 66. 


I 
25. Where debt is brought upon a hong 
conditioned for the performance of co- 
venants in ſuch an indenture the de- 
fendant's plea will be naught, if it do 
not ſer forth the indenture, Stone v. 
' Tavener, | 329 


41 26. Where 
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26. Where money is to be paid in diſ- 
charge of a debt, tout temps priſt muſt 
be leaded notwithſtanding a tender, 
Hammond v. Webb, 

27. Contra, where the action is brought 
on à bond given in defeaſance of a 
former bond, ik. 


282 


28. Though there be ſeveral executors, 


yet the plea of any one of them ſhall 
bind the eſtate of the teſtator, Bald- 
win v. Church. . 
29. How the defendant ſhould conclude 
his plea where there is neither writ nor 
bill, but the declaration is the firſt ſtep 
in the cauſe, Fobaſton v. Altham, 211 
30. The reaſon why moſt commonly the 
plaintiff concludes one way to the 
country, and the defendant another, 
Weltate v. Glover, | 167 
31. A ſpecial plea may not be ſct aſide 
by a general replication, Reg. v. Blag- 
PONE. 
A cauſe may be removed out of the 
county court into the court of C. B. 
dy a pore, Burg v. Blunt, 349 


' POOR, POOR's RATES, POOR's 
| SET TLEMENTS. 
i. A 's rate may not be made to 
reimburſe an overſeer of a former year, 
| Regs v. Ware, | 104 
2. Notice in writing left with the over- 


ſieers of the poor, of coming to live 


in the pariſh, neceſſary to a ſettlement, 
dy ſtatute 1. Fac. 2. c. 17. St. Mary 
wy. St. Laurence, 14 
3. Payment of taxes and exerciſing of 
offices adjudged equivalent to ſuch no- 


— rice, upon the equity of the act, before 


the ſtatute 3. & 4. Will, & Mary. 
ö St. Mary JU, St. Laurence, ib. 


4. A warden of a borough adjudged to 


be ſettled in the pariſu where he lived 
during the exerciſe of his office, though 


not choſen by the pariſh, Sz. Mary v. 
St. Laurence, | . 

. So exerciſing the office of a ſcavenger 

„ © ſhall gain a ſettlement, St, Mary v. 
St. Laurence, 8 15 


9. Unleſs the maſter be a certificate-man, 


13, 0: 


6. And yet the payment of a ſcavenger's 
rate, becauſe a ward rate, was held to 
be no ſettlement within ſtatute 3. & 4. 
Fill. & Mary, 14 

7. An apprentice is ſettled in the pariſh 
where he ſerves, though not bound 

there, Rex v. Bury Pomrot, 279 


8. The ſame, whether his maſter be ſet- 


tled there or not, ib, 


| ib. 
10. In which caſe the ſervant can gain 
no ſertlement without his maſter do, 76, 


11. Hiring for a year and ſervice ac- 
cordingly, makes a ſettlement, St. Mary 
D. St. Laurence, f 15 


12. But where ſervice was three weeks 
ſhort of the year, adjudged no ſettle- 
ment, Pawlet v. Burnham, 261 


13. And wice werſa, where the hiring 


was for leſs than a year, though but 
for a few days leſs, yet it was held to 


be no ſettlement, notwithſtandiog ac 


tual ſervice for a whole year, Frencham 
. Pepperbarrow, 293. 392 


14. Service for a year and hiring for a 
year, though the whole year's ſervice 
be not ſubſequent to that hiring, is a 
ſettlement, 2287. 390. 392 

15. Provided the ſervice under ſuch 
hiring be not leſs than forty days, 
Brightwell v. Henley, 287 


16. Where a perſon was bired for eleven 


months, by the {ame maſter, from year 
to year, with only a week's diſtance 
between each hiring, the Court was 
divided, Horton v. Houghton, 392, 393 


17. If a man takes one entire tenement 
of the value of ol. er ann. though 
part of the tenement ſhould lie in ano- 

ther pariſh, yet he is ſettled where the 
houſe is, South Sidenham v. Lamerton, 

Ee ow 339 

18. But if one takes ſeveral diſtin te- 
nements in ſeveral pariſhes, and each 
of them is under the value of 10l. per 
ann. though they amount to more in 
the whole, yet he gains no ſettlement 
any where, South Sidenhamw, Lamerton, 


Ea 
19. If 
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19. If a perſon has a right of ſettlement 
in ſeveral pariſhes, it is at his election 
in which place be will ſettle himſelf, 
and the juſtices may not remove him 


from the place where he lives to any 


other, South Sidenham wv, Lamerton, 


38 

20, Children are ſuppoſed to be ſettled 
in the ſame place with their father, 
except the contrary appears, Newark 
v. Wirkſworth, | 272 
21, A perſon ſettled in an extraparochial 
lace cannot be ſent thither, if there 


» 


e no officers to receive him, Reg, v. 


Doughton, 81 
22. Neither can he be ſent to the pariſh 


where he was laſt ſettled, before he 


removed to ſuch extraparochial place, 
. + 


29. 

23. So that hig being caſus omiſſus, the 
pariſh where he becomes chargeable 
ſeems without remedy, 76, 
24. A certificaie concludes the pariſh 
that gives it, as to all the world, Ho- 
niton v. St. Mary Axe, 9 
25. A certificate-man adjudged to gain 
a ſettlement by the deſcent of a copy- 
hold upon his wife, though of no 
greater value than 208. per ann. Rex 
v. Beaucleer, 


POPERY. 


Is a conſpiracy again{ the tate as well 


as religion, Teorndy v. Fleetwood, 117 


PORTIONS os PROVISIONS ron 
”..  CMILDRERN. 


1. By a deed of ſcttlement made after | 


marriage, a ſum of money is lodged 
in truſtees for making a proviſion for 
ſuch daughters as /bail be begotten of 
that marriage: Decreed thoſe words 
had relation to all the daughters begot- 
ten of that marriage as well before the 
ſettlementas afterwards, Sling /by*s Cafe, 

. = 397» 398 
2. By a marriage-ſettlement a term is 
created for making proviſion for young- 

er children: in caſe of both ſons and 
daughters, 100ol. is to be paid to each 
of the daughters at twenty-one or mar- 


rage; in caſe of no ſon and but one 


daughter, ſhe is to have 5000l.; but 


$5395 435 * 


in caſe of no ſon and more daughters, 
then 8ocol. to go equally between 
them: and theſe ſums to be raiſed oðt 
of the rents and profits as /oor as they 

con vent cutly could, The father dies 
without iſſue male, 
daughters. Decreed the 8000]. ſhould 
be raiſed by ſale, and that intereſt 
ſhould be allowed from the time of the 
father's death, 4ſpton's Caſe, 401, 402 


3- By marriage-ſettlement a power is 
lodged in truſtees to raiſe 3000l. for a 
daughter, payable at twenty-one or 
marriage, wh2z C. and his wife ſhould 
die without i que male; and in the mean 
time 100l. per ann. to be paid her for 
her maintenance: Decreed the 3oool. 


not to be raiſed till after the death of 


both parents; but the 100l. per ann. 


for maintenance to be paid from the 


time of the daughter's marriage, or 
her attaining the age of twenty-one, 
Chamfney v. Champney, 314, 315 
4. Land ſettled upon huſband and wife 
for their lives, and after the death of 
the longeſt liver, remainder to truſtees 
for the term of 500 years, for raiſing, 
after the commencement of the term, 
a ſum of 3000l. payable to daughters 
at twenty-one or marriage. Huſbard 
dies, leaving only one daughter, who 
marries in the hfe-ume of the mother. 
Decreed the 3oool. not to be raiſed 


during the life of the mother, by rea- 


ſon of thoſe words, ©* after the com- 
% mencement of the term; and yet 
ſuch a preſent right to be veſted in the 
daughter upon her marriage, as ſhould 
go to executors, &c. Butler v. Dun- 
comb, 433. &c. 


5. The ſelling of future terms during 
the life of both or either of the pa- 
rents, not much approved of by Lord 
Chance. lor Parker; and what, was it 
res integra, he ſhould not at any time 
willingly admit of, Batler v. Dancomb, 

4 

6. If in a marriage-ſettlement upon —ç 
child there are proviſions inſerted for 


other children, ſuch proviſions ſhall 


never be locked upon as fraudulent, 
and ſet aſide as ſuch in favour of cre- 


ditors, O god v. Stroud, 533 
11 3 | 


leaving three 


P © S- 


ED EE IT 4a « 


—— — Gr ay =ce 


1 

5 
| 
4 
[ 


" 
na wy ray—— . HAI» AS etal he my -<* 
— — — — —u— —— ¶ 
—— 412 — 3 7˖*ͤmũꝛꝛͤ —-——— 53 „ _ Gl 120.6 pt l 


* 


A TABLE OF PRINCIPAL MATTERS. 


POSSESSION: 


 Poſſeflion to be favoured, Thornby v. 
Fleetwood, | 


POSSIBILITY. 


1. Deſcendible to the heir, Marks v. 
Mar 47, 421 


2. If huſband and wife be tenants in ſpe- 
cial tail, and the huſband only levies 
a fine, the wife's eftate-tail is turned 
into a poſſibility, ZÞornby v. Fleetwood, 

| 412, 413 

3. But if the wife ſurvives and enters 
after the death of her huſband, her 

entry (in caſe the remainder be to a 
ſtranger) will turn the eftate of the 
conuſee into a poflibility, 1b. 


POWERS, &c. 


t. A man deviſes lands to his wife for 
life, and ther to be diſpoſed of at her 
pleaſure to ſome one of his children; 
the wife conveys the land in tail by 
leaſe ard releaſe and fine levied, and 
the power was adjudged to be well ex- 


ecuted, Tbemliaſon v. Dighton, 31. 


| | 72, 73 
2. This power not ſuſpended by tbe 


_ wife's ſecond marriage, Zhomlinſon v. 
Dighten, | 31 


3. Where one that was tenant for life, 
with a pover of fettling upon a wife, 
executed this power by leaſe and re- 
leaſe, it was held well per HoL1, C. F. 

: 15. 

4. Of the conſtruction of powers to 
charge eſtates, &c. Coventry v. Co- 
Ventry, 466, &c. 

5. Reaſons given why they ought to re- 
ceive a large and favourable mterpre- 

tation, Coventry v. Coventry, 440. 475 


6. Where the intention of the party 


plainly appears, want of circumſtances 
in th- execution of a power may be 
a:ded by equity, 467. 477 
7, For circumſtances are annexed to 
powers only to prevent frauds, 468. 


- 


/ 
8. Where a power cf charging lands tor 


younger children in wriing, atteſted 


by thece witneſſes, was exscuted in a 


4's 


writing only atteſted by two, ard yet 
decreed to be made good, 467 


9. Where again a power of charging 
lands by deed or will under hand and 
ſeal, was executed by will without a 
ſeal, and yet made good, 76, 


10. One having a power to limit a join- 
ture of 1000]. per ann. covenants upon 
marriage to ſetile 1000]. per ann. The 
conveyance is made accorèing to a 
particular of that ſuppoſed valve, but 
what was afterwards found to be no 


more than 600l. per ann. Decreed the 


Jointure ſhould be made up 1000]. by 
the remainder- man, Clifford v. Clif- 
ford, cited, 479 


11. Tenant for life, with power of ſet- 
ting cool. per ans. out of ſuch and ſuch 
lands covenants upon marriage, for 
h:mfelf and his heirs, &c. that he or 
bis heirs would, in purſuance of this 
power, or o:herawi/e,” ſettle gool. per 
ann. After the marriage he directs a 
ſettlement to be drawn of ſuch lands 
as were comprized within the power, 
bur dies before it is executed. Queſ- 
tion, Whether the remainder-man ſhould 
be bound by this intended conveyance, 
or whether the wife ſhould have ſatis- 

faction made her out of the perſonal 
eſtate? Necreed, upon a ſecond hear- 
ing, with the aſſiſtance of the Judges, 
that the lands ſhould be ſettled, Co- 
wverttry v. Coventry, 463, Kc. 


12. Yet when one that had a power to 
make leaſes reſerving the antient rent, 
in the execution of the power reſerved 
the antient rent without ſaying what 
that was, the court of chancery refuſed 

to interpole to the prejudice of the re- 
mainder- man, Coventry v. Coventry, 


| | 473 
PRECEDENTS. 


1. In what caſes precedents are of little 
or no authority, Harriſon v. T horn- 
borough, 197. 209 

2. Where a material variance from THE 
REG1STER was allowed by reaſon of 
precedents, Skinner v. Newton, 140 


3. Precedents cannot be departed from 


witkout the greateſt danger to the eſ- 

tates and properties of the ſubjet, | 
Waedright v. Wright, 2375 

| 4. For 
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4. For to paſs a judgment contrary to 


precedents, is in effect to ſhake the 
law where it is firmly eſtabliſhed, 375 


5. So that if the courſe of precedents 
be clear, their authority 1s too great 
to be controlled, though the reaſons 
appear to be naught upon which they 
were eſtabliſhed, ib. 


PRESCRIPTION. 

1. A preſcription that is naught at law, 
cannot be cured by verdict, Muſton v. 
Tateman, 300, 301 
2. Otherwiſe, if it be only defectively 
ſet forth, 302 
3. No leſs eſtate than a % in fee will 
| ſupport a preſcription, Muftox v. Tate- 
man, 229, 300 
4. Preſeription to common may not be 
pleaded generally divers freebolders, 
Sc. but muſt be confined to ſome cer- 
| tain particular tenements, Reg. v. 
Gruelthorpe, . | 158 
5. But by way of cuſtom, this general 
method of pleading will be good, 26. 
6. Preſcription laid, that the defendant 


and all the occupiers, &c. too general, 


Mufton v. Tateman, „ 


PRESENTATION. 


1. Though the preſentation be without 
title, yet if inſtitution and induction 
follow, the party has ſuch a poſſeſſory 

right as he ſhall not loſe without a 
guare impedit, Reg. v. Corporation of 
Buckingham, 174 

2. Otherwiſe, in caſe of a ſimoniacal 

preſentation, where all is made void 


by ſtatute, in the ſame manger as if 


the incumbent was naturally dead, 
| Reg. v. Corporation of Buckingham, 


| | 176, 177 
| 3+ See alſo Thornby v. Fleetwood, 407 


PRINTING. 


1. Printing ſaid to have been more under 
the power of the crown, from the time 
it was firſt invented, than any other art 


whatever, Company of Stationers v. 


Partriage, 106 


2. Becauſe an art introduced by the care 
of the crown, -- 2.800 


3. And becauſe of the great inconve- 
nience that may redound to the public 
by the miſmanagement of it, ib. 


PROCTOR. 


Whether a proctor may ſue for fees in the | 


ſpiritual court? Clerk v. Lee, 262, &e. 


PROHIBITION. 


1. Though the wife be ſued fingly in the 
ſpiritual court, yet both huſband and 
wife muſt be joined in praying a prohi- 


bition, Sawil v. Kirby, 387 


2. Where motion for a prohibition is 
founded upon matter of ſuggeſtion on- 
ly, affidavit is neceſſary, ib, 


3. Prohibition grantable pro defefu tria- 
tionis, by reaſon of the different rules 


obſerved in the ſpiritual and common 


law, Cottingham v. Lofts, 272 
4. See alſo Dr. Bows v. Jurat, 441 


5. Lies to a ſuit for taking away the 
goods of an inteſtate from the admi- 
niltrator, becauſe an action of trover 
may be brought for them, Sadler v. 


Daniel, : -_ ol 
6. Lies to a ſoit for fees in the court of 
admiralty, Cterk v. Lee, 264 
7. Or in the court of honour, ib, 


8. Whether it will lie to a ſuit for fees 
in the ſpiritual court, reſolutions both 
ways, Clerk v. Lee, 51 
9. But Lord Chief Fuſtice Hol r was of 
opinion, that a prohibition ought to be 
granted, becauſe otherwiſe the ſtatuts 


of Limitations might be avoided, 


Clerk v. Lee, | 263 


10. A prohibition may be granted aſter 
ſentence, where it appears upon the 
face of the libel that the cauſe was not 
of ſpiritual cognizance, A gil v. Hunt, 


| | 439 
11. Aliter, in matters that belong to the 


ſpiritual court, though for particular 
reaſons triable at the common Jaw too, 
12. 439. 440 


114 Ts 12. Whether 
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12. Whether a prohibition will lie after 


ſentence, in a ſuit for Faſter offerings, 


where no defence was made, Dr. Bows 

V. Furat, | 440, 44t 
13. Where the ſpiritual court tried a pre- 
ſcription to a right of chooſing church- 
_ wardens, & prohibition was denied af- 
ter ſentence, Banifer wv. Hopton, 


14. Will not lie after ſentence for calling 
a woman ** eubere,” though the words 


were ſpoken in a place where they are 


puniſhable by a particular cuſtom, 4/- 
gil v. Hut, 439 


15. A in damages no cauſe of 
prohibirion in a ſuit for adultery, Sav i 
v. Kirby, | a 386 

16. Will not lie to ſtop a ume - cowert's 
ſuing fingly upon the ſtatute of Diſtri- 
butions, Death v. Beaux, 64 


17. If the wife be ſued ſingly in the ſpi- 


ritual court where the buſband ought 
to have been joined, this is no cauſe 
for a prohibition, though it may be a 
good one for an appeal, Clerk v. Lee, 

| 264 

18. In a ſuit in the ſpiritual court for a 
church-rate, where the pariſhioners 


were taxed ten times the value of an 


antient rate without ſaying bat, a 
prohibition was moved for upon ac- 
count of the ancertainty of the rate, 
but denied, Forte v. Buvierg, 13 


19. Motion for a prohibition upon a dif. 
pute between a peculiar and the prero- 
gative court, whether boza nctabilia or 
not; refuled to be granted, Cottingbam 
v. Lefts, | 


20. Where the principal belongs to the 
ſpiritual court, the acceſſory ſhall be 
tried there too, Sa vil v. Kirby, 386 


PROPERTY. 


1. When the property of goods taken by 
an enemy is altered, and when not, 
Affevitdo v. Cambricge, 78. &c. 


z. By the laws of France and Spain, a 
continuance in the poſſeſſion of the 
enemy for twenty-four hours is an al- 
te ration of the 
Cambriage, 


12 


272 


property, AFreviedo . 
. 78 


3. The ſame by the old Engliſs law, ac - 
cording to Albericus Gentilis, 79 


4+ But zow neither our law nor the jus 
gentium allow the poſieſhon of the 
enemy to introduce any alteration of 
property before ſuch time as they are 
carried infrg prefidia, Aſfieviedo v. 
Cambridge, Hom. = 79, 80 
5. Ship taken by the French in 1691, off 
Yarmouth, carried to Nortbbergen, then 
fold to 4. and afterwards to B. B, 
ſends her to the F:ef-7ndies, afterwards 

to France, and in 1695 to England; 
where the being retaken, it was re- 
ſolved by the court of the admiralty, 
that the property had not been altered, 

E aft. India Company v. Sands, cited, 79 
6. Where acceptance is not neceſſary to 
an alteration of property, 189, 190. 
| 432 


PURCHASE any PURCHASER. 


1. Legal import of the word . parc haſe, 
8 4 
2. Where and how far, perſons diſabled 
at the common law from taking by de- 
ſcent, have yet a capacity left in them 
of taking by purchaſe, Thornby v. 
Fleetwoed, - 359, 360 
3. Difference between taking by limita- 
tion and taking by purchaſe, Foodright 
v. Frigat, INF 


Q. 


QUARE IMPEDIT. 


1. The old writ of guare impedit is now 
out of uſe, and what is at preſent called 
by that name is the writ of guid per- 

mittat, Rex wv. Bijhep of Meath, 311 


2. In a guare impedit plaintiff and des» 
fendant are actors one againſt another, 
if they be both out of poſſeſhon, Rex 
v. Biſhop of Meath, | 309 
3- But if the defendant be in poſſeſſion, 
he is not obliged to make a title, or 
become actor, 5 ib. 


4. How 
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4. How the vacancy ought to be pleaded, 
232710, 311 

Where it is ill, exception comes too 
late after the vacancy had been ad- 
mitted by pleading a preſentment under 


it, Rex v. Biſhop of Meath, gil 


6. See a miſtake in pleading the ſeiſin, 
| 310 

7. Where in a quare impedit by the chan- 
cellor and univerſity, the eonviction of 

a popiſh recuſant was held to be ſuffi - 
ciently pleaded without the words ideo 
convictus eft, The Univerſity of Cam- 
bridge v. Archbiſhop of York, 209 
3. In a guare impedit the venire mult be 


returnable upon one of the common 


return days, Rex v. Biſhop of Meath, 
310 

9. The omiſſion inde producit ſectam, may 
excuſe the defendant from anſwering, 


Rex v. Biſhop of Meath. 310, 311 
10. But it is not aſſignable for error after 
he has anſwered, | 311 


31. A writ of error upon a guare impedit, 
pending a year, the value of the living 


for a year was given in damages, Hol- 


rei v. Ebizon, . 274 


R. 


REAL ESTATE. 
What conſtitutes the proper difference 
between real and perſona] eſtates, 


Roper v. Ratcliffe, | 237 
RECOGNIZANCE. 


1. Releaſe of a recognizance ante ema- 
nationem ſcire facias, an immaterial plea, 
Rogers v. M ood, 87 


2. A recognizance ad ręſpondend. ge- 
nerally, extends not only to the crime 
for which the party was committed, 
but to all ſuch crimes as he ſhall be 
charged with, Reg. v. Ridpatb, 152, 

7 | 153 


3. If the party do not appear, be the 
cauſe of his abſence what it will, the 


recognizance is forfeited, Reg. v. Rid- 


path, 153 
4. Judges of eyer and terminer, the pro- 


per judges whether recognizances 
ought to be eſtreated or ſpared, Rex 
. Tomb, | 278 


5. Though a recognizance for appear- 
ance has been eſtreated, yet if the 
arty appears, and takes his trial next 
— after, it may be compounded 
in THE COURT OF EXCHEQUER for a 


very ſmall matter, ib. 


RELEASE. 


1. A releaſe of © all demands” given by 
the huſband, will releaſe a debt owing 
to the wife before coverture, for the 


huſband only can demand it, cited in 
Miles v. Williams, | 165 


2, Aliter, if he gave a releaſe of all 
actions, . ib. 


3. A man may releaſe a right which he 
Cannot aſſign, Maris v. Marks, 423. 
| | 425 


RELIEF IN EQUITY. 


T, If ſuch and ſuch particular lands are 


agreed by marriage articles to be ſet- 
tled upon the heirs of the marriage, 
and are afterwards (no ſettlement 
being made) conveyed to different 
uſes, the deſcent of other lands of 


greater value than thoſe compriſed in 


the articles, ſhall not bar the heir from 


being relieved againſt this conveyance, 
436, Sc. 


Trevor v. Trevor, 
2. If the articles had been only to ſettle 
lands generally, gazre, 438 


3. If an executor applies part of the 
perſonal eſtate to pay off a mortgage 


debt, and by that means the aſſets 


prove inſufiicient to diſcharge the 
debts owing by ſimple contract, the 
creditors ſhall be relieved againſt the 
heir, Wilſen v. Fielding, 426 
4. A note is given to a maid - ſervant for 
a ſum of money, in conſideration of her 


endeavours to procure a marriage. 


The maid marries one who had no 
notice of the conſideration of the note, 
but was induced to have her upon the 
account of this money; and yet the 

note 
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note was relieved 


againſt, Turton v. 
Benſon, | 5 


448 


5. Relief not to be had, where it cannot 


be given without overruling the max- 
ims of the common law, Earl of Bath 
uv. Sherwin Eo 


REMAINDER. 
1. It is a principle of law, that a re- 
mainder muſt veſt at the determination 


of the particular eſtate, or ſooner, 
Thernby v. Fleetwood, 362 


2. And therefore, before a late act of 


parliament, it was cuſtomary to veſt 


| ___ the eſtate in truſtees for the preſerva- 


tion of contingent remainders, 1b. 
. 

1. A rent created de novο⁰ (but not a rent 
iz effe), may be granted with a con- 
dition to ceaſe during the minority of 

tze heir, Thornby v. Flectavood, 366 

2. And in caſe of ſuch a grant, the wife 
of the grantee ſhall recover in a writ 
of dower with a ce/e executia during 
the minority of the heir, 7 hornby v. 

- Fleetwood, 367 

3. An action of debt is brought for 151. 

rent. The declaration is upon two 

demiſes for 221. Held ill, and not to be 
helped by a remittitur, Stafford v. Be- 

peath, | 69. 70 


R EPL EVIVN. 


A poſſeſſory right only, without the pro- 


perty, not ſufficient to maintain a re- 
plevin, Templeman v. Caſe, 2 


REPLICATION. 


1. If a vicious replication be made to an 
inſafficient bar, Whether the plaintiff 
may have judgment, Aubry v. For- 
teſtue, | VVV 

2. In debt upon bond, plainticf fall not 

vary the day in his replication from 

that alledged in narr. But otherwiſe 

in treſpaſs, Cale v. Hawkins, 252 

3. It is not neceſſary to ſet forth in a 

replication what is admitted by the 

defendant's plea, Vincent d. Asu, 
| 237 


A replication that puts in iflue only 
the immaterial part of the defendant's 
plea is naught, Reg. v. Blagden, 211, 

| 5 212. 297 
5. Though the defendant's plea appear 
to be falſe of his own ſhewing, yet if 
ſuch matter be pleaded in the repli- 
cation as ſuppoſes and admits it for 
true, the plaintiff is not at liberty to 
take exception to it afterwards upon a 
demurrer to the rejoinder, Potter v. 
Pinkney, 8 | 265 


4. 


RETURN or WRITS. 

1. The returning of a writ is a miniſ- 
terial and not a judicial act, Rex v. 
Buyhop of Meath, 399 
2. No officer but a ſheriff, and that by 
the fatute of York, obliged to ſet his 
name to the return of a writ, Rex v. 
Biſhop of Meath, 308 
3. If the return be not queſtioned within 
the firſt Term after it comes into court, 

it ſhall be taken for 2 that it was 


made by a proper officer, ib, 


4. If writs iſſue out of another court 


returnable in B. R. the court may 
compel the proper officer to make the 
return, Clark v. Ekvick, 333 


5. Between the zee and the return of all 
ſummons and attachments, fifteen days 
neceſſary by common law, as well as 
by ſtatute, S:z/4 v. Hill, 82 


6. If no return be made to a writ of 
error, there goes an alias, then a 
pluries, and then an attachment againſt 
the Chief Juſtice, Nution v. Crow, 

| | 284 


7, Return of a writ of error out of Ire- 


land by RichARD Cox Mi (omit- 
ting Capital Juſtic' infranominat, 7 
and held well by reaſon of precedents, 
Rex v. Meath, 308. 311 
8. Where the returns to writs of error 
have been only record et procefſ, dt 
guibus, Sc. ſequuntur in hac verba, 
without any rep at all, Rex v. 
Meath, | | 308 
9. In caſe of the removal of orders or 
_ convictions by certiorari, entire credit 
mult be given to the returns made by 
the juſtices, 293. 382. 393 
„ 1 
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10. But if the juſtices make a falſe 2. In ſome caſes the law gives a double | 


return, whereby juſtice and the par- 
ties are abuſed, they may be puniſhed, 
Reg. v. Simpſon, 382 


REVOCATION. 


1. If uſes be revocable by writing under 

the proper hand and ſeal of A. the 
revocation is a perſonal act, Duke of 
Norfolk's Caſe, cited, 


2. If a power of revocation by writing 
have a clauſe, ** that then and thence- . 


4 forth the uſes ſhall be revoked,” yet 
the revocation may be by will, though 
that takes no effect till death, Thom- 
linſon DV. Dighton, 


3. Caſes relating to powers of revo- 
cation not much favoured, Coventry 
vi. Coventry, 478 


4. One makes a voluntary ſettlement, 


with power of revocation on tender 


of a guinea, and afterwards makes 
another voluntary ſettlement of the 
ſame lands to different uſes, the tender 
of the guinea not being proved, the 
court of chancery refuſed to ſet aſide 
the firſt ſettlement, Coventry v. Co- 
wentry, | 476 
5. A woman makes a ſettlement in fa- 
vour of her huſband, with a power of 
revocation, and afterwards ſends let- 
ters of inſtructions to have a deed pre- 
pared in purſuance of this power, for 
revoking the ſettlement, but dies be- 


fore the deed is executed. The fſet- 


tlement not revoked, Coventry w. Co- 
. entry, | 473 
6. But had the wife been hindered from 


executing her power by any act of the - 


huſband, this would have been a ſuffi- 
cient ground for relief in equity, ib. 


7, Want of formalities, and circumſtan- 
ces in the caſe of a revocation (when 
omitted through neceſſity), may be 
ſupplied by equity, Coventry v. Co- 


RIGHTS axp REMEDIES. 


| In-what caſe there ſeems to be no 
7 remedy, Reg. V. Doug bton, 81 


ag: 


73 


8. Ts A bee legis 


remedy for the ſame right « Vo 
Heathcote, facts 59 


If the covenants be mutual, the re- 
medies ought to be ſo too, Lewis . 
Lechmere, | " 505 


3» 


RULES or COURT. 


1. If a cauſe has not been at all proſe- 
cuted during four Terms, proceſs can- 
not be revived without a Term's no- 


tice, Harvey v. Wright, 40 


2. And note, a Term”s notice is ſo to be 


underſtood, that a whole Term muſt in- 
tervene between notice and trial, 3b. 


3- When and where a copy of a rule of 
court ſhall be allowed as evidence, 
Stennil v. Brown, 109 


4. The method of making a ſubmiſſion 
to an arbitration a rule of court. 
Clarke v. Ekvick, | 332 


RULES or LAW and EQUITY. 


I. Rules of law the boundaries and 
fences of property, Coventry v. Co- 
ventry, 476 

2, Every one 1s preſumed to know the 
law, ib. 


3. No limiting @ fee upon a the 
common law, Marks v. gw 


423 

4. A freehold can never be in ſuſpence 
or abeyance, ſave in caſes of abſolute 
neceſſity, Thornby v. Fleetwood, 361. 


364 
conſtructio quam 
verba oftendunt, a rule both at oil an2 
common law, Thornby v. Fleetwood, 

Tz 117. 410 

6. Things that ought to be done, are in 
equity conſidered in the ſame light 
as if they were done, Roper v. Rat- 

C liffe, | 240. 526 
7. It is a rule in equity, that he who has 
law and equity both on his fide, fhall 
be preferred to one who has an equi- 
table right only, Coe v. Goodfellow, 
Os | 555 494 


SCIRE 
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4+ Yet bonds taken for execution fees 


8. 


SCIRE FACIAS. 

x. One may plead in bar or abatement 
to a fire facias, as well as to other 
actions, Alice v. Gale, 112 
2. To a /cire facias the plea in bar 1s 
concluded with an executio nem, as in 
other caſes by an actie non, ib. 
3. Where a ſcire facias is a judicial writ, 
it will not abate for want of form, 
Shuttleworth wv. Patterſon, 270, 271 
4 © Si fbi viderit expedire omitted in 


a ſeire facias, and yet held good, 16. 


5. A fire facias on recognizance of bail 
is a judicial writ, Feddat v. e 


6. Not neceſſary to ſet forth in a /cire 


Facias againit bail, the awarding of a 


capias againſt the principal, Vincent v. 
Atuend, | 5 
7. Motion in arreſt of judgment upon 
divers exceptions to a fire facias 
brought for the repeal of a patent for 
fairs, 258, Kc. 354, 355 


8. In caſe a patent is = to the 
e 


ſubject, a Aire faczas held to be a writ 
of right, Vincent v. Atwood, 260. 354 


9. At what diftances both of time and 
place, the holding of fairs and markets 


may be granted without prejudice to 
each other, the jury the proper judges, 
Vincent v. Atwoed, 35 
10. Where a ſcire facias is an original 
writ (as Bere it is), it will not abate 
upon the demile of the crown, Vincent 
v. Atxocod, 258, 259. 355 
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x. In what caſe a bond taken by the 
* ſheriff to indemnify him in the exe- 


cution of a writ has been held good. 
” 8 
2. By the common law he is to take no 


Reg. v. Heathcote, 


fees for doing his office, Mitchel v. 


Reynolds, 139 


3. But now he has fees given him by 
ſtatute, ib. 


3. And ſhould the vendor ſell and 


are void; and why, 85, 86. 139 


5. Promiſe for the payment of them, 
good, Mitchel o. Reynolds, 85 


6. In an information againſt D. for ex- 
erciſing the office of alderman of Lon- 
don, not being duly choſen, challenge 
to the array by the crown, becauſe one 

of the ſheriffs was one of the perſons 
returned to the court of aldermen, al- 
lowed, Reg. v. Delme, 198, 199 


7. And the queſtion to be tried being, 
Whether the right of election lay in 
the freemen of the ward only, or in 
all that paid ſcot and lot; it was af- 
terwards allowed for good caufe of 
challenge to the array, becauſe re. 
turned by a ſheriff that was concerned 
in intereſt as a freeman of the city, 
Reg. v. Delme, 199 

SOLDIER. 

1. A foldier is privileged from being 

held to ſpecial bail by act of parlia- 
ment, | 4. 111 

2. This privilege extends to troopers, and 
to the gunners of the king's ſhips 


though warrant officers, Jobnſton Vs 
Pewth, 3346, 347 


3. Among ſoldiers, poſſeſſion of goods 


for a certain time, after taking from the 
enemy, alters the property, A/feviedo 
v. Cambrizge, h | : 79 

4. What the laws determine in this 
Point, ſee © PROPERTY,” 


'SPECIFICK PERFORMANCE. 


1. A ſheriff that refuſes to aſſign a bail - 
bond, is not only liable to an action at 
law, but may be compelled in chancery 

to a ſpeciſick performance, Kitten v. 
Fagg. a 289 


2. In caſe of a contract for lands, a bill 


lies in equity againſt the vendor for 
ſpecifick performance, 4:cherley v. Ner- 
non, 527 
COn- 


vey the land afterwards to another, 
having notice of the precedent con- 
tract, the ſecond vendee may in ſuch 
caſe be compelled to a ſpeci fick per- 
| | formance, 
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| formance, Atcherley V. ; Pernoti, oy 
— OE Te, Ls 
4. The vendor may bring his bill for a 
ſpecifick performance, as well as the 
 vendee, Lewis v. Lechmere, 505 
5. Whether it be conſiſtent with the rules 
of equity to decree a performance in 
ſpecie of a purchaſe of lands at a very 
extravagant and unreaſonable price, 
TLeauis v. Lechmere, 503, &c. 
6. Where it was determined in the court 
of exchequer to inforce a ſpecifick 


performance of ſuch contracts, if the 
price was reaſonable at the time of the 


contract, how diſproportionable ſoever 


after accidents might make it, Lewis 


v. Lechmere, 504 
7. Bill brought by the vendor for a ſpe- 
cifick performance of articles for the 
urchaſe of an eſtate at 40 years pur- 
chaſe, diſmiſſed with coſts, becauſe the 
title was not laid before the vendee's 
Counſel within the time limited, Lewis 
vv. Lechmere, En 503, Oc. 
g. Where the vendor had covenanted 
to convey freehold, and one acre or 
tro proved copyhold, the court refuſed 
to decree a ſpecifick performance of an 
extravagant bargain, notwithſtanding 
the vendor offered to procure an en- 
franchiſement of the copyhold, or to 
make any compenſation in the price, 


Lewis v. Lechmere, : 504 


9. By marriage articles land is agreed to 
be ſettled in ſpecial tail, remainder to 
a fourth ſon of the huſband's father. 
The eſtate-tail being ſpent, and no ſet- 


tlement made, a bill is brought by the 


heir of the remainder-man-againſt the 
heir of the huſband, for a ſpecifick 
performance of the articles. And it 
appearing in the cauſe, that the huſ- 
band's father had a power of charging 
the eſtate with the payment of 130901. 
which it was not probable he would 
have departed from, but in conſide- 
ration of his ſon's giving his conſent to 


his 


2. The Judges have authority to mould 


2 bond to ſettle, &c, one third of 
whatever lands ſhould come to him by 


the death of his father. The obligor 


not permitted to forfeit the penalty of 

3 but the bond taken as evi- 
dence of an agreement to ſettle, &c. 
and a ſpecific performance decreed, 
Hobſon v. Trevor, 507, &c. 


11. A. ſeiſed of a copyhold eſtate at · 


tempts to ſurrender it to the uſe of his 
will, with a reſolution to deviſe it to B. 
his fiſter's ſon; but a ſurrender not 


hang, practicable by reaſon of ſome 
_ accidents, he prevails wich his ſiſter, 


who was heir at law, to give a bond to 


her ſon, conditioned to ſurrender at 


his requeſt, upon the payment of zool. 
A. dies, B. receives the rents and 
profits ſome time, and then dies in- 
teſtate, leaving only two ſiſters. The 


mother adminiſters, and having pro- 
cured herſelf to be admitted tenant of 


the e &c. deviſes it by will to 
one of her daughters and ſiſter of B. 


The other brings her bill againſt the 
deviſee for a ſpecifick performance of 


the condition of the bond, by which 


. the would be entitled to a moiety of 
the land. Decreed, that the mother 


ſhould be conſidered as a truſtee for B. 


and that a ſurrender and conveyance 


ſhould be made accordingly upon the 
payment of the 200l. with intereſt 
from the death of 4. Parks v. Wilſon, 


515, &c. 
STATUTES 1x ane. 


It is the proper buſineſs of acts of 
| parliament to make alterations in the 


common law, Thoruby v. Fleetwood, 
411 


ſtatute laws according to reaſon and 
beſt convenience, to the trueſt and beſt 
uſe, Thornby v. Fleetwoed, 412 


3. Statutes ought not to be ſo expounded 


as to elude the force of them, Reg. . 


that of the ſettlement under which . | 

the anti claimed, a conveyance es 28 : | 344 
was decreed accordingly,  O/zood v. 4. The intention of the act ſhould be 
Stroud, : 533 ſupported, Roper v. Ratclife, 239 


10. A. enters into 2. treaty of marriage g. And. where the words are doubtful. 
for his daughter with B. and gives him that expoſition ought to prevail, which 


wall 
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will render the act the moſt effectual, 
Reg. v. Simpſen, 343. 346 
6. Care muſt be taken to put ſuch a 
conſtruction upon the ws as may 
make the parts conſiſtent with each 
other, Roper v. Ratcliffe, 239. 483 
7. The words of an act of parliament are 
to be underſtood in a legal ſenſe, unleſs 
the ſubje& matter of the act does appa- 
rently hinder it, Roper v. Ratcliffe, 
| : F 234 
8. The beſt way of interpreting ſtatutes, 
is by the rules of common law in like 
caſes, as far as is conſiſtent with pre- 
ſerving the end and defign of the act, 


245- 345+ 359, 300. 379. 395- 411 


9. Statutes mg natural equity are 


void, v. Fleetwood, 115 


10. Statutes made for the advancement 


of religion, muſt receive as ſtrong an 


' Interpretation for the attainment of 


that end as poſſible, 117. 356. 410 
11. Penal ſtatutes commonly receive the 
moſt mild and favourable interpre- 
tation, Ratcliffe v. Roper, 
12. Yet penal ſtatutes that are remedial 


laws, or defigned for the advancement 


of the public good, may be extended 
dy equity, 95, 117. 242. 281, 282. 
. 356. 410 

13. Savings or exceptions in flatutes, 
muſt not be ſo expounded as quite to 
overthrow the purview, T hornby v. 
Fleatwood, 115. 408 


14. A 
reſtrained by a preceding one, Roper 

. V. Ratcliffe, 242. 485 
15. Whatever is a neceſſary and una- 
voidable conſequence of an act of par- 
liament, is to be eſteemed a part of the 
act, as much as if it was inſerted totidem 
verbis, Thornby v. Fleetavead, 410, 

| ents 7 0 $05 

16. Upon the repeal of a ſtatute that re- 
pealed a former ſtature, the firſt ſtatute 
is revived again, Thornby v. Fleet- 

8 412 

17. Repeals by implication not to be al- 
lowed of, where it is poſſible to make 
ſtatutes conſiſtent, Thornby v. Fleet- 


15 Simpon, 
93 


ſubſeguent clauſe may be 


18. And where it is not, the * ſtatute 
ſhould be ſo interpreted as to th 
little as poſſible of a precedent one, 118 


g 19. Where a ſtatute gives a penalty, and 


does not ſay to whom, there (commo 
Iy) the crown ſhall have it, _ 1 
| | 364. 409 
20. Vet where a penalty is given by way 
of damage, there (though not ſaid to 
whom) the penalty ſhall follow the loſs. 
T bornby v. Fleetwoed, I 21 


21. In penal laws, computation of time 
1s generally taken incluſively, Reg. v. 
Green, | | 212 


22. Where the ſtatute makes the of. 
fence, no other remedy can be purſued 
but what the ſtatute gives; otherwiſe 
of a Erime indictable before, Rex v. 
Dixon and his Wife, 337 

23. In ſummary proceedings upon ſta- 

tutes, Whether it be neceſſary to ob- 

ſerve the rules of common Jaw, or 

only thoſe- of natural juſtice, Reg. v. 

= bs Sc, 


24. When matters of record, or ſpeci- 
alties entered into with ceremony are 
made void by ſtatute, the meaning 
(commonly) is no more than that they 
may be awoided in a proper manner; 

for acts of parliament do always ſup- 

. poſe neceſſary incidents, Reg. v. Cor 
poration of Buckingham, 180 
matter z# p, : ib, 

STATUTES PARTICULAR Ex- 


PLAINED. 
I. Taz STATUTE 9. Hen. z. 


Magna Char ta. 


1. Mandamus's founded upon MacNν 
| CHARTA, cap. 29. Reg. v. Heathcote, 
ns 53 

2. Liberty of the ſubje& precarious be- 
fore this ſtatute, Partridge's Caſe, 106 
3. Monopolies ſaid to be contrary to 
Macna CHarTa, Mitchel v. Rey- 
nolds, | 133 


4. This ſtatute does not annul the mono- 
polices that were then in being, 


but 
pro- 
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provides againſt new ones, Partridge's 


II. Tas srarurz of Marlbridge, C. 23. 
52. Hen. 3. ; 


Fo Prokibits farmers to make waſte, 
Hammond v. Webb, 282 


2. Expounded by equity, though a penal 
law, <7 ibs 


3. Farmers extends to rangers, ib. 


4. Making waffe means to waſte by 
neglect, N 


III. Tag srATurE of Gloucefter, 
7. Ed. 1. | 


Es De Religiofir. 
1. Diſables the church from taking lands 


by any manner of conveyance, Roper 
v. Ratcliffe, 236 


Yet if the church brought their action 
for ſuch lands as they defired to pur- 
chaſe, and judgment was ſuffered to go 
by default, this was held to be out of 


2, 


the ſtatute, | 85 ib. 
- 
IV. Tur sTaruTs Ven. 2. c. 1. 
| 13. Ed. 1. 
De Donis. 


1. Deſigned to ſecure the eſtate of the 
ance ſtor to the iſſue, 375. 469. 476. 
5 

2. Declares a fine levied of intailed lands 
to be ip/o jure null, 43. 179. 245 


3. Vet it has been interpreted to mean 
voidable only, Lord Say and Selt's Caſe, 

| 43 
4. So that ſuch a fine would make a 
diſcontinuance, Reg. v. Buckingham, 
5 | _T79+ 245 

5. Where this ſtatute has been expounded 
in ſeveral inſtances by the rules of 
common law, Thornby v. Fleetawoed, 

| | 360 

6. It is now much altered by ſubſequent 
ſtatutes, and judgments that have been 
given in the courts of law, Woedright 
. Wrigbt, 


33 2. Extended by equity to a miſtreſs, 


; Execution, | 
1. The ſheriff to extend a moiety of the 


debtor's land upon an elegit, Atcherley 
v. Lernon, | 526. 


2. A fee-farm rent may be extended, ib, 


VI. Taz sTATUTE 13. Edw. 1. c. 46. 


| Approvements. 

1. Where fences made upon juſt ap- 
provement are thrown down, this ſta- 
tute gives a remedy againſt the ad- 
joining towns, if they do not indie ſuch 
as are puilty of the fact, Reg. v. Gra- 
elthorp, | 157 

2. But an action will not lie upon this ſta- 
tute before a reaſonable time has been 

allowed for indicting the offenders, 
ibs 

3. According to Lord Coke (2. Inſt. 406.) 
a year and a day ſhould be allowed. 


4. No precedent of any leſs time, ib. 


5. This ftatute does not extend to every 
lord (of waſte), but to ſuch only as 
have a right to approve, 158 


| VII. Tus sTATUTE 28. Ed. ES 18. 


1. Declaratory of the common law, 
Silk v. Hill, 82 


2. Requires fifteen days between the refie 
and the return of all ſummons and at- 


tachments, ib, 
VIII. Tax srarurzof York, 12. Ed. 2. 
5 C. 5 : 4 
Sheriff. 


To ſet their names to their returns, Rex 
v. Biſbop of Meath, 308 


IX. Tus STATUTE 25. Ed. 3. 2 5. c. 2. 
Treaſon. 


1. Petty treaſon for a ſervant to 
maſter, 


kill a 
95 
16. 


X. Tax 
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. Tas STATUTE 1. Rich. 2. 0. 12. 


Gaolers. 


= Gives an action of eſcape agaiaſt the 
__ wardenof Tus Freer, 95 
2. Extended by equity to all gaolers, #6. 


XI. Tas STATUTE 5. Hen. 4+ Cx 14 


Fines. 
To be —_ 42 
AI. Taz STATUTES 23. Hen. 6. c. 10. 
Sher: ffs. 


I, . Compellable to take bail, Kition v. 
Fagg, 288 


2. Yet doubted formerly if a ſheriff re- 


turned a cc corpus (as he muſt not- 
witaſtanding this ftatute), and had not 
the body in court at the day of the re- 
turn, whether he was not liable to an 
action, Kittor v. F agy, 18. 
3. But the law now ſettled that he is not 
hable, according to a 3 21. 
and 22. Car. 2. . th, 


4. Bends taken by the merk otherwiſe 
than for appearance only, void, H rexc+ 
v. Britton, 327 
. here theſe. bonds' for 
"have been held void for defects in the 
form of the condition; and where not, 
Wrench v. Britton, 327, 328 

6. Neither the writ, nor any part of it, 


need be inſerted in the conditios of 
the bond, French v. Britton, 328 


7. Bond conditioned * ad reffondend” 
ee J. R. de placito tranſgreſſi 8 : 


Se. ac etiam bille,” omitting © 
J. R.“ and yet held good, Wiewh 


v. Britton, 327, 328 


XIII. Tae erurn 3. Hen. 7. c. 10. 
Error. 


1. 1 to reſtrain the abuſe * wrigs duce a ceſſer of the eſtate- tail, 


of error brought only or delay, Holroi 
. Ebizon, 275 


2. Gives coſts and damages to be aſ- 


ſeſſed at the diſcretion of the juſtices 


| before whom ſuch wrIits are ſued, Hole 
rei Ve Etizon, 274» Sc. 


the land tothe king, 


MATTERS: 
3- Whether the llatute ought to receive 


a ſtrict or liberal interpretation, Holroi 
D. Ebixon, 275. 277 


4. Though the words of the ſtatute are 
general, yet ſome caſes reſolved out of 
it, Helrei v. Ebizon, 276, 277 


5. Motion for allowing intereſt by way 
of damages (from the time of the firſt 
judgment) upon writs of error brought 
into B. R. denied, 274. Cc. 


XIV. Tas STATUTE 14. and 15. Hen. 8. 
„ 
Phyficians. 


1. Confirms the charter for incorpo- 
rating the College of Phyſicians, Col- 
lege of Phyficians v. Dr. Ne, 353 


2. Pennedin very ſtrong terms, 16. 


3. What privileges are granted by the 


charter, ſee PRHTSICIANSs.“ 


XV. Tus STATUTE . Him, 8. c. 13. 
Pluralities, page 412. 


XVI. Tas STATUTE 24. Hen. 8. c. 12. - 


Appeals. . 
In cauſes eccleſiaſtical muſt be brought 
within fifteen days after ſentence, 
Savil v. . Kirby, 386 


W b es ved 56 Mena 6 U 


Treaſon. + 


1. Gives entailed lands to the crown in 
_ caſe of treaſon, which were before pre- 
ſerved to the children, Thornby v. 
Fleetwood, _ 


2. Therefore a tenant in tail may be 
attainted of treaſon without corruption 
of blood, Thernby v. Fleetwood, 367 


3- For corruption of blood would pro- 
367 
4. And by a ceſſer of the tail, the eſtate 

would be taken from the crown and 


go to the remainder-man, contrary to 
the meaning of the act, which gives 


367 


XVIII. Trae 


XVIII. Tas srarvrz 27. Hen. 8. c. 10. 


Statute of Uſes, 423. 


XIX. Tur STATUTE 27. Hen. 8. e. #4- 


F. ranchiſes. „ 


Several franchiſes reſumed, becauſe dero- 
gatory to the prerogative, and tending 
to the delay of juſtice, Caſe of Uni- 
very of Cambridge, . 128, 129 


'XE Tus $TATUTE 32. Hen. 8. c. 1. 
Statute nnen 425: 469. $ 32. | 


XXI. Tas STATUTE 33. Hen. 8. c. 9. 


| Plays. | 
1. Inflicts a penalty of 40s. fer day for 
keeping a gaming-houle, Rex v. Dixon, 
336 
The penalty may be recovered by in- 
5 though not one of the ways 
of proceeding directed by the ſtatute, 
Rex v. Dixon, | 336, 337 


XXII. Tassrarvrz 33. Hen. 8. c. 20. 
| . Treaſon. 


. The firſt gatute that ever gave leave 
"= try a man in his abſence, Reg. v. 
| Sampſon, 45 341 

2. Repealed by implication by ſtatute 
I. and 2. P. and M. c. 10. which 


leaves all trials to the courſe of ＋ 
common ws 3 


XXIn. Tas rervrs f. and 5j. Ed. 6. z. 


©. 4 | 
 Switing i in the Church-yard. 
1. The offender %% fache excommuni- 
. Reg. v. M bifebouſt, 65 


2. Yet a precedent conviction held pe- 
ceſſary, Reg. v. Corporation of - Buck- 
inghams | 179 


XXIV. Tur STATUTE 1. and 2. P 8 
and M. c. 10. 
Treaſon. 


XXV. Tz STATUTE 35 Hen. 8. c. 20. 
Vor. X. 
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XXVI. Taz STATUTE 5. Eliz. e. 4. 


Labourers. 


1. Gives juſtice of peace power tocompel 
men to ſerve in n Clerk: v. 
Lee, . 263 


2. Heid by 9 equity of the 1 


that they ſhould likewiſe have power 


to give ſuch ſervants. redreſs. as to 
their wages, though there be no ex- 
preſs words ig 8 to * purpoſe, 
x ' ; T7 SW A 4 ib, 


XXVII. Tuzs: STATUTE 5- Eliz. c. 10. 
Apprentices. 


Reſolved obiter, that ſerving five years | 


out of Expland, and two in England, is 


enough to ſatisfy the . Reg. v. 


Morgan, 70 


2. A wife who has lived with her huſ- 
band ſeven. years, may continue. the 
trade after his death, the 


3- Any perſon that has lived hiven years 
with one uſing a trade, though not 
qualified to do fo, may ſet up the trade 
himſelf, as well as if he had lived with 
one never ſo well n 77 


| Num ks STATUTE 23. Eis. c. 3 


Fines. 
1. Deſigned to regulate, not annul fines, 
Lord Say and Sele's Cafe, 43 
2. Extends only to fines taken by Vedi 


Mis, ibs 


The 4 of the concord to he certi- 
fied by the Judge before whom the fine 
was levied, 42 


4. Whether the 4 declared void- by 
this ſtatute, are any otherwiſe void 
than as they are youdable by writ of 


error, 43, 44 
XXIX. "Hon STATUTE 27. Eli, c. 8 


Error. 


Writs of error into the exchequer-cham- 


ber given by this ſtatute, Holroi v. 
Eöbixon, 2 275 


K k | | XXX. Tan 


# 
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XXX. Tun STATUTE 27. Eliz, ©. 12. 
1 
1. Oaths appointed to be taken by the 
under-ſheriff, Kitten v. Fagg, 288 
2. Whether acts done by one that exe- 
cutes the office of under-ſheriff with- 
out taking theſe oaths, be valid, K::- 
ton v. Fag. 289, 290 


XXXI. Taz STATUTE 29. Eliz. e. 4. 
Of their fees for ſetving execution, 4 — 
8 


cbel D. Reynolds, > in 5 


XXII. Tas srarur:z 31. Eliz, c. 6. 
1. A fimoniacal preſentation void, 176, 

4 == 177 
2. And though inſtitation or even in- 
duction follow ſuch / preſentation, yet 
the church may be preſented to with- 
out bringing a guare impedit, 176, 
SD . 2 | : 177. 407 
3. For the ſtatute makes all void, in the 
ſame manner as if the incumbent was 
naturally dead, | 177 

4. To an action brought for tithes a ſimo- 
niacal contract is a good defence, 


XXXIII. Tas srATvrE 1. Jac. 1. c. 4. 
3 2 Papiſti. 
1. Of the conſtruction of the flatrte, 
88 116, Cc. 387, Sc. 407, Sc. 


2: The end ande deſign of it, and the 
reaſon why it was made, Thornby v. 
Flectauocd, 4185606, 407 
3. Diſables perſons brought up in Popiſh 
_ ſeminaries abroad, in reſpect of them- 
ſelves only, but not their heirs, from 
inheriting or enjoying any lands, &c. 
during their non-conformity, Zhornby 
v. Fleetwood, + 115 
4. Inflias penalties upon the officers of 
the ports that ſuffer them to paſs, and 
uon the maſter and mariners of the 
ſhip, 1horaby v. Fleetwood, 124 


7. Whether the crown, 


5. Whether lands may veſt in Papiſts 
educated in foreign ſeminaries, not- 
withitanding the incapacity incurred 
by this aR, ſo as to enable them to 
levy a fine, or ſuffer a common reco- 
very, 114, Se. 357, Sc. 407, &c. 

6. Whether ſuch Papiſts, upon con- 
forming, are only freed from their in- 
capacity for the future; or whether 
they ſhall then enjoy thoſe eſtates their 
former incapacity. kept from them, 

116. 122. 411 

or the remain. 
der- man (in cafe of an eſtate - tail and 
no iſſue) ſhall have the meſne profits 
till conformity, 120. 123. 409 

8. Whether perſons diſabled by this act, 
may purchaſe for the benefit of their 

heirs, 8 121. 363 


9. Whether their diſability is removed 


by a general pardon, 124. 365 
10. Whether this act, or any part of it, 
was repealed by 3. Jac, 1. c. 5. or by 
3. Car. 1. c. 2. 118. 122. 356, 357. 
| | 409 
XXXIV.THESTATUTE 1. Jac. 1. c. 15. 
Bankrapts, | 
1. Explanatory of flat. 13. Eliz. c. 7. 
5 PE, pod FO 
2. Debts owing to the bankrupt aſſign- 
able to the creditors, Miles v. Hilliams, 
| 7s. 36g 
3. And the ſame remedy given the aſ- 
ſignees for the recovery of ſuch debts 
as the bankrupt himſelf had, Miles v. 
Williams, I" „ - 546 
4. Debts due to the wife of the bankrupt 
before coverture, within the ftatute, 
Miles v. Williams, 244. 245 
5. A deed made in truſt for the adyan- 
tage of the bankrupt, with defign to 
defraud creditors, amounts to an act of 
bankruptcy, Cock v. Goodfe{low, 493» 
; De" LENS: 


XXXV. Taz STATUTE z. Jac. 1. c. 5. 
| Papi. „ 

1. Made upon the occafion of the gun- 

powder treaſon, 7 Hornby v. F — 
1 85 4 70 


| 2. De- 
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g. Deſigned to lay Papiſts under ſeverer 
penalties than before, 118, 122 
3. Reſtrains convicted recuſants from the 


practice of law, phyſick, &c. 118 


4. Supplies ſeveral defects in ſtatute 
1. Ja. 1. e. © 122 


3. Provides againſt ſending children 


abroad any where; whereas, by 1. 


Jac. 1, they were only reſtrained from 


| being ſent to Popiſh ſeminaries, 123 
6. Gives a penalty to the informer, ib. 
7. Not ſaid in 1. Jac. 1. who ſhall have 
the meſne profits of their eſtates, but 
bers they are granted to the next of 
Ein, | 123, 409 
8. This ſtatute likewiſe diſables Popiſh 
recuſants convict to preſent to any 
benefices, and veſts the right of pre- 
ſenting to ſuch benefices in the chan- 
celler and ſcholars of the two univer firies 
teſpectively, | 2 oy 
9. Whether the univerfity of Cambridge, 


being incorporated by the name of 


chancellor, maſters, and ſcholars, may 
ſue upon this act by the name of chan- 
cellor and ſcholars, 207, 208 


XXXVI. THESTATUTS 3. Jac. 1. c. 2. 
| Papiſts. 


1. Takes notice of 1, Jac.'1. c. 4. as an 
- aR in force, and that ought to be put 
in execuiign, 118. 123, 124 
2. Exceeds 1. lac. 1. and 3. Jac. 1. both 


in the purview and the penalty, 123 


3. Relates to eſtates already veſted, 118 


XXXVII. TassrArurt z. Jac. 1. c. 8. 


Error. 


1. Special bail to be put in by plaintiff 
in error of judgment upon debt, or 
contract for the payment of . 
* : 2 c 

2. Extends only to caſes where the judg- 
ment does neceſſarily import a debt to 
be due; for otherwiſe, delay not ſo 


prejudicial, e 


3. What caſes have been adjudged cut 
of the ſtatute, ſe BAIL 1N Civil 
| Cass, 5 4 10, 11, 12 


XXXVIII. Taz STATUTE 3. Jac, 1. 


| c. 13. 
Killing ef Conie. 
See ſtat. 22. and 23. Car. 2. c. 25. 


1. Relates only to warrens incloſed, Rex 
v. Weſton, 279 


2. The ſummary way of proceeding by 


conviction before juſtices not 1 
this ſlatute, | ibid. 


XXXIX. Tag STATUTE 21. Jac. 1. c. z- 


Monopolics. : 
Limits the time for which a grant may 


be made of a new invention to fourteen . 


years, Mitchel v. Reynolds, 131 


XL. Taz srarurz 21. Jac. 1. c. 16. 
| Statute of Limitations, 

1. Not to be taken advantage of for- 

merly, unleſs it was pleaded ; but now 

the law is otherwiſe, Stafford v. Forcer, 

! 313 

2. A bare acknowledgment of a debt will 

not amount to a new promiſe ſufficient 

to prevent the operation of the ſtatute, 

„ | . 

3. But 7 deny that I owe you any thing ; 

prove it, and 1 will pay you,” held 

. ſufficient, gy Ns 16. 

4. If this ſtatute be pleaded to an a/- 

fumffit brought by an executor on a 

promiſe to the teſtator, no new promiſe 

do the executor can avoid the plea, 313, 


314 


8 Actions of aſſumpſit not mentioned in 
the ſaving clauſe, Aubrey v. Fortęſcue, 
206 


6. The ſaving elauſe not to be extended 


by equity, 2 48. 
7. Where held, that the ſhutting up of 


the courts tempore guerre, would not 


- avoid the ſtatute, | ib. 


XLI. Taz ature 13. Cat. 2. {.2. 


C. 1. 


Qualification Act. 


1. Corporation officers to receive the ſa. 


_ crament within a year before their 
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100. 


election, Reg. v. Aldberough, 
173 


Whether the offices af: fuch as are not 
0 qualified be void, or only wordable, 
65. 100. 179 


3. How the word placed may be inter- 
preted in this ſtatute, Reg. v. Buct- 
ing han, 5 

4. See alſo Reg. v. Whittborn, 66, mots 


XLI.. Tur STATUTE 13. Car. 2. c. 2. 


Proceſs. 


1. dere after iflue joined, and any judg- 
ment had, there ſhall not need to be 
— days between the zeffe and the 

return of the writ, Silk v. Hill, 82 


2. . Of the conſtruQion of the ſtatute, 15. 


XIII. Tur STATUTE 13. _ 255 


1 
8 


1. Any perſon becoming chargeable may 


be removed to the laſt pariſh where he 


as E ſertied, Reg. v. Deughton, | 


81 


. Buz not to an extra-parochial place 
be there are no om̃cers to receive 
- him, ib. 


3: Ner to the pariſh where he lived be- 
fore removing to the extra-parochial 
Fe, becaule not his laft fer: = 

> 16. 

4 Any poor . coming to ſettle on a 
tene ment under the value of 1ol. per 

aun. removeable by two juſtices with- 

in forty days after fuch coming, Rex 
v. Beaucler, 431 


tenement of 7 per ann. will en- 
title to a ſettlement where the bouſe 


5-A 


is, though part of the land ſhould lie 


in a different pariſh, 389 


6. Far the law preſumes, that it is not 


probable that one ſhould become 


chargeable, who has credit enough to 


get intruſted with the management of 
a farm of ſuch value, ib. 


7. 1 f a man takes ſeveral diſinct tene- 

ente in different pariſhes, that in the 
-* whofe amount to more than 1ol. per 
| | ana. yer he gains no ſettlement, if each 


177 


of them ſingly is under chat value, 85 
denbam v. Lamerton, 390 


8. But perſons coming to reſide upon their 
own lands, though but 208. per ann, 
not removeabie, Rex v. Beaxcher, 431 


XLIV. Tus STATUTE 22. & 855 Car. 2. 
c. 10. 


Statute of Diftributions. 


1. A fame covert may ſue ingly opon 
this act in the 8 court, Daerb V. 
—_— 63 
The huſband may releaſe his wife's 
" (Gi of an inteſtate's eſtate, *' 36, 


3. But if it be not releaſed bv him, it is 
ſo much the wife's that ſhe 1 15 have 
it by ſurvivorſhip, 64 


4. A rule has obtained in equity, that the 
_ refeduum of a teſtator's eſtate not diſ- 
poſed of by his will, ſhall be divided 
according to this ſtatute, Lord Lan/- 


Auen s Caſe, _ 99 
XLV. THESTATUTS 22. & 27 Car. 2. 
e. 35. 

Killing of Conte. 


1. Extends to all warrens incloſed or not 
incloſed ; for the words though not in- 
elofed are not refiriQive, Rex v. Weſton, 


280 
2. Gives the ſhort way of conviction be- 
fore 3 , 


XLVI. Tuz STATUTE 29. Car. 2. c. 3. 
Statute of Frauds and Perjuries. 


1. Whether the figning of three wit» 
neſſes at three ſeveral times, in the 
preſence of the teſtator, be a good exe- 
cution of a will within this ſtatute, 
o 15 


2. (V. B. It has been held good, ſee 


Rep. of Cafes in Equity, 259, Oc.) | 
3. The timE when any judgment is given 
muſt be marked on the roll, Taylor v. 
Mathews, 325 
4. And though the judgment, by being 


entered without continuances, may 


have relation to a preceding term, yet 
ii ſhall not bind land, but from the day 

* 
„ 


ſo marked, 
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g. If this ſtatute be not inſiſted on, chan- 
cery will compel the performance of 
an agreement, though not in writing, 
Nab v. Nab, | 5 


6. Not neceſſary that truſts relating to 
| perſonal eſtate ſhould be in writing, 
| 5 495 
XLVII. Tus sTATUTE 31. Car, 2. c. 2. 
| Habeas Corpus Act. | 
1. Perſons committed by warraxt for 
treaſon or felony, to be bailed, if not 
indicted the next Term or ſeſſions after 
their commitment, provided they enter 
their prayer the firſt week of the Term, 
or firſt day of the ſeſſions, to be brought 
to trial, Rex v. Leonard, 429 
2. Reſolved, that ſuch perſons as ſtand 
committed by rule of court, are not 


intitled to claim the benefit of this act, 
| 5 


xL VIII. THESTATUTE.L. Jac. 2. c. 1j. 


Poor. | : 
1. Notice in writing of coming to live 

ia a pariſh, neceſſary to a ſettlement, 
St. Mary v. St. Lawrence, . 14 

2. But payment of taxes or exerciſing 


offices, upon the equity of the adi, 
judged equivalent to notice in writing, 


20. 


XLIX. Tas srATur 1. Will. & Mary, 
„ 


Papiſts. 


1. Record of the default a conviction of 
itſelf, Fawvajer v. Crofts, "200: 


2. So that in pleading a conviction upon 
this ſtatute, the ſpecial concluſion of 
 ideo convictus eft, need not be aſed, 16. 


L. Tas STATUTE 2. Will. & Mary, 
"20 I. 1. c. 5. | 


I. Goods diſtrained for rent may be ſold 
_ after notice left of the diſtreſs with the 
cauſe thereof, Potter v. Pinkney, 26 Ss 

| 20 
2. Notice to the leſſee ſufficient; for the 
owner of the goods may not be RP, 

es LE, e 


3. In what manner the notice ought to be 


pleaded, in a juſtification under the 


ſtatute, 1 
LI. Taz STATUTE 3. and 4. Will. & 
Mary, c. 10. : 

Deer-flealers. 


1. Exceptions taken to a convĩction upon 
this ſtatute, Reg. v. Simpſon, 248 
2. The conviction may be taken either 
by the juſtices of the county where the 
fact is committed, or of that where 
the party is apprehended, Reg. v. 
Simpſon, 1 342 
3. No particular form of proceeding 
preſcribed, „ CT 
4. Oaly that the conviction be by oath of 
one credible witneſs, Reg. v. Simpſon, 
PI 2 

5. Agreeable to the courſe of the com- 


mon law, that the party ſhould be 


ſummoned , , 2 50 


6. Whether the ſummoas aced be e 


ſonal ſummons, 342. 345 


7. If the party do not appear upon ſum- 
mons, the juſtice may proceed to con- 
viction in his abſence, 250. 341, Sc. 

„ _— 378, Se. 

8. But a juſtice has no power to iſſue 
his warrant to compel the appearance 
of the party, 345: 381 


9. Yet after conviction, the conſtable or 


other officer, or proſecutor himſelf has 
power to detaia the offender (in caſe he 
be preſent) for fear of eſcape, 342 
10. For want of ſufficient diftreſs, the 
puniſhment by this ſtatute is pillory 
and a year's impriſonment, 341 
11. Judgment of the juſlices final, 16. 
LII. THs STATUTE: 3. and 4. Will. & 
Mary, c. 11. | 
- Poors- 


1. Of the reaſon and deſign of the ſtatute, 
St. Mary Reading v. St. Lawrence, 14, 


1 ; * 5 
2. Settlement gained by executing any 


public annual office, 14 

3. Or by payment of taxes, 11. 14 

KK$--- 4+ Bat 
| Wo 


—— —— I — ä — 2A rr Pr. 


— 


„help the creditor in caſe of alienation, 


N 
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4. But payment of a ſcavenger's rate, 
being a ward rate, adjudged no ſettle- 
ment, FL *S4 


ger ETA, 
6. The warden of a borough intitled to 
a ſettlement in the pariſh where he lives 
during the exerciſe of his office, though 
not choſer by the pariſh, 13. Ic. 


85. And yet executing the office of a ſea · 
venger would have been a ſettlement ;* 


15 


of becoming liable to the payment of 
the whole debt, in caſe ever ſo little 
was found to deſcend, 19 


LIV. Taz srarvrz 5. and 6. Will. 
& Mary, c. 11. 


Certiorari. 


i. D-figned to diſcountenance the re. 
moving of ſuits by certiorari, Reg. v. 
Muſcott, 194 


7. Hiring for a year and ſervice acccr- 2, If an indictment be removed by cer- 


dingly make a ſettlement, = © 


83. And though a perſon hired for a year 


ſhould not ſerve out the whole time; 
pur he has ſerved as long before ſuch 
iring as to make up a year's ſervice 
In the whole, it has been adjudged 
ſufficient to ſatisfy the meaning as well 


as the words of the act, South Syden- 


bam v. Lamerton, 390 


9. For one that is hired for a year's 
© ſervice is preſumed to be of ſufficient 
ſtrength to maintain himſelf by his 
bodily labour, and conſequently a per- 


4 


tiorari from the ſeſſions into B. R. the 
proſecutor ſhall have coſts upon the 
conviction of the defendant, 193 
3. Notwithſtanding which, the proſecutor 
ſhall be allowed to be an evidence; 
becauſe otherwiſe the removing of ſuits 
would be encouraged, and the intention 
of the act defeated, 194 


LV. Tag STATUTE 5. and 6. Will. & 
ES AN 


Coaches. | 


| fon not likely to become chargeable, Uſual with the commiſſioners of hackney 


15. 390 


III. Tas srarurz 3. and 4. Will. 


& Mary, c. 17. 
Frauds. 


+. In debt upon bond the heir may 
Plead riens per diſcent ; and if it be 
found for the plaintiff, the jury ſhatt 


then inquire of the value of the lands 
18 


deſcended, Fefry v. Barrow, 
2. Whether the inqu ſition may be taken 


by any other jury beſides tt which 


tried the cauſe, 9 


3. Whether a verdict that found the de- 2, If no particular time of day be ſpeci- 


." ſcent of ſufficient lands to diſcharge 


the debt, ſhould be decmed equivalent 


to an inquifition, __ Rp. 


4. Or whether the verdiQ was void for 
gacertainty, becauſe it did not appear 
whether the jury meant the legal or 
te equitable debt, 
4 The end deſigned by the act was to 


| | 19 
'6. And alſo the heir, by enabling kim to 
plead riens per diſtent without the ric 


» 
* 
** 


9 


coaches to conv ict upon this act without 
appearance, aſter a ſummons, Reg. v. 
| | 344 


LVI. Taz STATUTE 8. and 9. Will, z. 
C. 27. 
Gaelers; | | 


1. Gives an action of eſcape againſt the 
marſhal of the King's bench, or the 
warden of the Fleet, if they or their 
deputies refuſe to produce a priſoner 
after a day's notice, Parks v. Craw- 


ford, 394 


fied in the notice, the priſoner need not 
be produced tiil the cloſe of the even- 
ing, Parks v. Crawford, 396, 397 
3. Inferior officers of the priſon not com- 
prehended under the word deputy, ib. 


18, 19 LVIL THESTATUTE g.and 10. Will. 3. 


. 11. 

| Poor, 
1. Reaſon of making the act, Rex v. 
Beaucleer, 430, 431 
| 2, No 
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3. No certificate-man to gain a ſettle- 
ment, unleſs he take a tenement of 
10l. per ann. or execute {ome annual 
office, Rex vs Beauclecer, 430 


3. Held notwithſtanding, that a certifi- 


cate-man was ſettled by the deſcent of 


a copyhold upon his wife, though but 
208. per ann. 55 ib. 


LVIII. Tassrarur: 9. & 10. Will. 3. 
eee | 
Arbitration, 


1. Submiſſion to arbitration, to be made 
a rule of court, if che parties agree to 
: have it ſo, Clarke v. Ekwick, 332 


2. Afﬀidavit to be made by a witneſs of 
the arbitration-bond, that ſuch agree- 
ment was inſerted in the condition of 
it, Clarke v. Elwick, ib, 
3. If a witneſs refuſes to make the affi- 
davit, the Court will compel him to it, 
rather than the ſtatute ſhouid be eluded, 

_ Clarke v. Elkwick, 332» 333 


4. The party may at pleaſure reſort to 


this new remedy given by the ſtatute, 


even after judgment recovered upon 


the arbitrayon-band, 333 


LIX. Tus srarurziI. & 12, Will. 3. 
2 1. 


| Papiſts. | | 
1. Diſables papiſts (not conforming at 
18) to take lands either by deſcent or 
purchaſe, | 89, go. 482 
2. Purchaſe includes deviſe, 95. 234. 
| 242. 483. 537 


3. The [ſurplus of lands deviſed to be 


| ſold for payment of debts and legacies, 


is a real intereſt within this act, 93. 


W 234+ 483. 537 
4. And ſo are all “ profits out of lands” 
arifing from fale, as well as continuing 
* profits, Ratchffe v. Roper, g6 
5. So that papiſts are diſabled by this 
act, from charging their lands with 
portions for younger children of their 
own perſuaſion, Ratcliffe v. Roper, 91. 

| 94 

6, Whether their lands may be deviſed ro 
be ſold for the payment of debts owing 


to popiſh creditors, Roper v. dne. 

| | 2 39 
7. Whether papiſts that conform at 18, 
are capable of taking whatever lands 
were deviſed to them before they came 
to that age, Hill v. Filkin, 481, Cc. 
536, Se. 


8. See different interpretations of the act 


by Tord Chancellor MaccLESFIELD 


and Lord Chancelliy Kix , 485. 537 


Lx. Tas STATUTE f. Ann. c. 8. : 
King and Queen. 


1. Original writs not to abate upon the 


demiſe of the crown, Reg. ws Aires, 


| | 258 
2. Extends to a /cire facias brought for 


the repeal of a patent, Reg. v. Aires, 
| | | 355 


LXI. Tas $TATUTE 3. and 4. Ang. 


c. g. 
Bills, or Promiſſory Notes. + 
t. Promiſſory notes payable to 4. or 


order, transferable by indorſement, - 


Faſelyn v. L* Acier, 316 
2. The indorſee may maintain an action, 
as A. might have done before indorſe- 


ment, ib. 


LxII. Tus srarurs 4. and 5. Ann. 
8 c. 16. ERS. 


— 


Amendment of the Law. 


1. Enables the defendant in debt upon 
bond to plead payment, or to bring the 
money into court; but not to plead 


tender, refuſal, et uncore pri, Player 
26 


. Bandy, . — 
2. Such faults in form as would be cured 
by verdict, helped upon a ger eral de- 


murrer, Cale v. Hawkins, 252 


3. The defendany in any action, with 
leave of court, may plead ſeveral pleas, 
Haiton v. Fefferies, 280 

4. But the Court may not give bim leave 
to plead and demur, "7 280, 28x 


5. Whether this extends to a defendant 


In error, Herſon v. Aghionby, 326 
0 6. Wrie 


„ 


—— U U U - —[ů— . T ——— 4 rr rs > 


[ 
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j 


289 


Kitts v. Fagg, 289. 291 


9. Whether the under - heriff, though not 
particularly mentioned, be not included 
under thole words of the act, or other 
cer taking bail,” Kitten v. Fagg, 

: | 85 288 


LXIII. Tas sTaTUTE 4. and 5. Ann. 


c. 17. | 


| Bankrupts. 
1. Diſcharges bankrupts, upon their 


conformiog themſelves to the ſtatutes 
in that caie provided, from all debts 


owing at the time of bankruptcy, 
Miles v. Villiams, 100 


2. Debts contracted by the wife dan 
fola, diſcharged by the bankrupicy of 


the huſband, Miles v. H illiams, 160, 
| Oc. 243. Sc. 


3. But an executor or adminiſtrator is 


not diſcharged from the debts he uwwes 
as executor, &c. Miles v. N ulians, 


. | | | 161. 245 
4. Bankrupts obliged to make a diſco- 


very of their eſtates upon oath, under 


the pain of felony, 164. 246 


5 
2. Settles the privileges of Ambaſſadors 
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6. Writ of error ſhall not abate by the 

death of one of the plaintiffs "or; 
| {XY 


57. Bail bonds affignable vnJer the band 
and ſeal of the ſheriff, Xittos v. Fage, 


LXV. Taz ars 7. Ann. c. 12, 
. Ambaſſadors. | 
1. Declares the proceedings againſt the 
Muſcovite Ambaſſador upon an arreſt 
for debt null and void, | * 


8. Whether this circumſtance of the hand in reſpect of debt, ib. 

and feal makes the aſſignment a perſo- Bn | 
val act in the ſheriff, and ſuch as can- LXVI. Tus srarurz 8. Ann. c. 18, 
vot be performed by the under-ſheriff, Ade of Bread. 


1. Whether a juſtice of peace may pro- 
ceed upon default, Reg w. Green, 213 


2. Whether the three days allowed for 


information ought to be computed in. 
_ clufively or excluſively, Reg. v. Green, 
212 


EN A conviction upon this flatute quaſhed 


for want of certainty in the charge, 
| Rex v. Bradley, 155 


4. Another conviction quaſhed by reaſon 


the evidence was nut otherwiſe ſet 

forth than that the witneſs was ſworn 

de weritate præmiſſorum, Reg. ⁊. Green, 

| . ; 4 213 

LXVII. Tas 5TATUTE 9. Ann. c. 20. 
Maudamus . 

1. Speeds the proceedings upon man- 
damus's ; hut does not give any new 
mandamus in cafes where nene would 
lie before, Reg. v Heathcote, 54 

2. The returns o r.andamus”s to be kept 
to the ſame ſtrictneſs as before, Reg. 
Vs Mayor of Pomfret, 1208 

3. A ſpecial proviſion in the act to ſecure 
men from double vexation, _ * 55 


LXVLL. Tur STATUTE 10. Ann. c. 5. 


IXIV. Taz STATUTE 5. Ann. c. 14. | WV | 

2 | 7 © 1. A declaratory law, Miles v. Nilliame, 

* Pereſer vation of the Game. | 246 

_ 1. A on authorifed by a lord of 2 2+ It appears from this ſtatute, that a 

"; pr age kill game for his uſe, a qua- debt d ue from the bankrupt and ano- 

Ik Ification within this ſtatute, Reg. v. ther is within ſtat. 4. and 5. Ann. * 

3 Mathews, | | | 5 20 6 . Ws 

To . The offence in this ſtatute is the LXIX. Tae srarurz 12. Ann. ſ. 1. 
| _ keeping bf dogs, engines, &c. 27 =? > copper; Re 

Fe; 0 Poor, 


3. But one five pounds can be forloited 


If the maſter be a certificate-man, the 
= 3 in the ſame name, 0 


ſervant can gain no ſettlement, unleſs 
os 1 


of 2 


—_— - 5 
% ** = 5 
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| his maſter does; Rex v. Bury Pomrai, 
2+] | 7 OP 
LXX. Tus STATUTE 9. Geo. 1. c. 7. 
3 : : Settlement. 
No perſon whatever who ſhall be taxed 
to the ſcavenger, and ſhall pay the 
ſame, ſhall be deemed to have a ſettle- 
ment by reaſon of paying ſuch ſca- 


venger's rates, St. Mary v. St. Lau- 
6.» Fence, Reading, | IS, Nota, 
| LXXI. Tux STATUTE 11. Geo. "Wy 
* 8 C. 4. | . 
Corporation. 


In what caſes election may be made, 


though not on the charter-day, Rex v. 
Corporation of Banbury, 345 


. 


L XXII. Tas Srarvrz 11, Geo. 1. 


&. 18. 
: Freemen of London. 
In what caſes they may diſpoſe of per- 
ſonal eſtate, 455, notis 


LXXIII. Tae 
TE > 0x BYo 
3 Servants. 
In what caſes the juſtices have juriſdic- 
8 68, notis 
LXXIV. Tus Srarvr 31. Geo. 2, 
. 81. 
. Servant. : 
Juriſdiction of the juſtices, _ 
LXXV. Tas STartuTe 6. Geo. z. 
| | e. 25. 
Maſfers and Serwanti. 


In what caſes the juſtices have juriſdie- 
tion, Es | 68, notts 


68, notis 


STATUTE 18, Geo. 3. 
c. 60. 


7 ; Difenter 1. 
On what terms diſſenters from the church 


of England may purchaſe real eſtates, 
. 232 
SUMMONS. ; 


1. Where it was held a perſon might be 
* disfranchiſed without being ſummoned, 


IXXVI. Taz 


STATUTE 20. Gets 2. 


5. An eſtate - tail may be ereated by 


becauſe he lived out of town, and le 
was his duty to have attended, Reg. v. 

„„%§öÜ—[6õ + © OOO 

2. Ordinarily ſufficient if a ſummons be 

left at the uſual place of the party's 
abode, Reg. v. Simpſon, * 345 

SUPERSEDEAS. 

1. Writs that iſſue out of B. R. erro- 
neouſly, are frequently ſuperſeded be- 
fore the return, Rex v. Theed, 358 

2. Whether a /uper/edeas can iſſue after 


execution without a Judge's hand? 
Parker v. Lilly, 103 


' SURRENDER: 
If copyhold lands are given by will to 


younger children, equity will compel 
the heir at law to ſurrender to them, 


Cock v. Goodfellow, 497 
Tos 
TAIL 


1. An eftate-tail reſults from an opera- 
tion of law, Woodright v. Wright, 377 

2. And is created on purpoſe to uphold 
and preſerve the intention of the teſ- 


tator, which would otherwiſe be often 
defeated, | ' ib, 


J. Deviſe to J. S. and the heir of his 


body, paſſes an eſtate-tail, Yoodright v. 
Wright, 374, 375 
4. What the difference between an eſtate 
in tail and in fee chiefly conſiſts in, 
371 
plication, Target v. Grant, 403 
6. But intails by implication are never 
allowed of, but in ſupport of the in- 
tention of the teſtator, and in favour 
of the heir at law, Target v. Grant, 
8 | ib. 

7. If lands are given to J. S. and the 
heirs males of his body, a daughter's 
ſon is not inheritable, becauſe the cle 
muſt be conveyed through all males, 
Thornby v. Fleetwood, 41g 


8. An 


— 


4. An eftate-tail upon failure of iſſue re- 
werts to the donor and his heirs, 
Tiers v. Fleetwood, 411 
9. Remainder can never take place but 
upon the ceſſer of the eſtate-tail, 120. 
„ 366. 414, 415 
10. If heſband and wife be N in 
ſpecĩal tail, and the huſband only levies 

| — and the wife enters, 


ſhe becomes tenant in tail again; 


though the entail cannot defcend, be- 
cauſe the iſſue is barred by the father's 
fine, T hernby Vo Fletwoed, 412, 413 


11. In what other cafe an eſtate- tail may 


ceaſe for a time and riſe again, Zbornby 
132. If cy gue truſt in tail ſuffers a 
common recovery, or levies 2 fine, it 


will bar the entail in equity, Cart- 


. ewright v. Cartwright, 514 

13. _ the iſſue in tail is _ _ 
in-chancery to perfect the 

Fabre aſſurance of his anceſtor, 469. 

| = 470. 478 


14. Entailed land was not forfeited for 


treaſon before ſtat. 26. Hen. 8. c. 13. 
but was preſerved to the children, 
T heraby v. Flaetweed, 3 12 


Where the attainder of a tenant in 
tail was held to work no corruption of 
blood, and why? Thernby v. Fleetaurod, 
| 367 
TERM OF YEARS. 
A term will begin ſometimes in equity, 
| before it docs in law, Butler v. Durn- 
, 3 135 
: | 5 T 1 NI E. | | 
If an act be to be performed on a certain 
day, and no particular time appcinted 
for the doing it, the law intends the 
laſt hour of the day to be the time of 
| performance, Parks v. Crawford, 396 


- 


£2 TITLE. 
Though the defendant has no title, yet 
© that will not avail the plaintiff, except 
de can make out a good one in him- 


ſelf, Thornby v. Flectwped, 415 


d * 


414 


* 
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TOWN-CLEREK. 
An office for life, unleſs reſtrained by 


charter or preſcription, Reg. V Cor- 
poration of Durham, 147 
a TRADE. 5 


1. Bond conditioned to forbear the exer- 
| Ciſe of a trade, during a certain time, 
and in a cettain place, adjudged good, 

27. $5. 130 

2. But if it do not appear in the condi- 
tion of the bond to have been entered 
into upon a juſt and valuable confides 
ration, it will be void, Mitchel v. Rey- 
nolds, | 130. 136 

3. So likewiſe if the breach of the con- 

dition does not apparently tend to the 
damage of the obligee, the reſtraint is 
void, Mitchel v. Reynalds, 133. 135 
4. Or if it be a general reſtraint, 28. 
os 131, 132 
Vet a perpetual reſtraint in a parti- 
; cular OD hawk. 1 3 
6. If it be a total reſtraint in all places 
for a certain time, guære, Mitchel v. 
Reynolds, | 85. 137 


7. Of the difference taken between 2 
bond and a promiſe, 27. 85. 130. 
136, Oc. 
8. Of reſtraints upon trade by by-laws, 
fee BY-LAws. «Faces 
9. Of reſtraints by cuſtoms, ſee Cus- 
| TOM. : | 
10. Maſter of a ſp dies in a trading 
voyage, and his — trades with 
his effects: Dec reed the ſueceſſor 
mould be conſidered as a truſtee, and 
account for the profit, with reaſonable 
deductions for labour and ſkill, Brown 
v. Lition, _ 5 
11. If the ſucceſſor had loft his prede- 
ceilor's money in trade by misfortune, 
and not through want of care, the 
Counſel ſaid he would not have been 
_ Chargeable, Brown v. Litton, 20 
12. Vet ordinarily, in caſe a truſtee 
trades with money in. his hands with- 
out authority, the loſs ſhall be ar his 
own peril, though the profit muſt be 
, a1 
IT Ho d- 


4 tarts of PRENCIFAL MATTEES, 


13. A power to place out children's for- | 
tunes to intereſt, or otber way of im- 
 provement, muſt be underfiood exclu- 


five of trade, Cock v. Goodfellow; 495 


TRAVERSE. 
1. Whatever is neceſſarily ſuppoſed in a 
plea, may as well be traverſed as if it 
was ex | Muſter v. Yateman, 302 


2. The defendant in tranfitory actions 
cannot traverſe the time and al- 
ledged in the plaintiff's declaration, 

without a ſpecial juſtification, Cale v. 

Hawkins, RL 253 

3. Where the king may take iſſue upon 

the defendant's traverſe, Reg. v. Blag- 

den, Ee 297, 298 

4. And where not, Reg. v. Blagden, 211, 

| 9 212. 296, c. 


85 And in what caſe he is bound 
MM 


* 


to do 
298 


TREASON. 


1. Levying war to pull down ingloſures, 


bawdy-houſes, & c. is treaſonable, Rex 
v2. Darrell, 
3. Promiſe of pardon no objection to an 
evidence in the caſe of treaſon, Rex 
v. Darrell, 321, 322 


TRESPASS 


1. A poſſeſſory right only, without pro- 
perty, ſufficient to maintain an action 


of treſpaſs, Templeman v. Croſs, 25. 37 


3. But without poſſeſſion treſpaſs not 
maintainable, Skinner v. Me- ton, 141 


3. Treſpaſs is a formed action, 140 


4. Declaration in treſpaſs tres pecias terræ 
F regit, Sc. adjudged naught upon er- 
ror, Skinner v. Newton, 140 
5. Though there be no fence, yet the 
declaration mult be claꝝſum fregit, for 
every man's ground 1s fenced in the 
eye of the law, ibid. 


6. Death of one defendant will not abate 
the action, unleſs it be pleaded that he 


died ante impetrationem brevis, Pollard's 
| 251 


Caſe cited, 


322 


TRIAL. 


1. The grinting new trials began about 
the year 1652, Reg. v. Helflan, 202 
2. Grantable as well for a fault-in the 
Judge as jury, in cauſes tried at 27 
prius, Reg. v. Helftoai, 202, 203 
3. Hut not for the miſtake of Counſel, 
though the canſe was loft for want of 
their inſiſting upon a material point of 
law, when ſtirred, ibid. 
4. Yet Lord Chief Juſtice Pax RR 
thought, if the party had no other re- 
medy, a new trial ought to be granted 
_ when the point is not only noe 
inſiſted upon, but expreſsly waved 
the — | * hf 


5. A bill of exceptions prayed at a trial 
at bar, Lord Say and Sele Caſe, 48 


TRUST and TRUSTEE. + 


1. As ſure a remedy for a breach of truſt 
in chancery, as for any legal right in 
court of law, Roper v. Ratcliffe, 234. 

. | 235 

2. If a truſtee is impowered to put mo- 
ney out to intereſt, he is accountable 
for intereſt, though he ſhould let it tie 
by him, and make none, Browns v. 
Litton, . | '21 

3. If an eſtate is deviſed to truſtees to be 
ſold, yet the truſtees are not obliged 
to ſell it, notwithſtanding the poſitive 
directions of the teſtator, as long as 
c:ftui que truſt is ſatisfied without it, 
Roper v. Ratcliffe, 235. 237 

4. Bond conditioned for * of 
ſo much money to 4. 4. aſſigning 
over to the obligor ſuch a judgment 
againſt B. If the money be —3 and 
no judgment aſſigned, 4. becomes a 

_ truſtee in equity for the judgment, 
Turner v. Godavin, 4821 

A. buys ggol. South. Sea ſtock, - 

. gets it transferred to B. Some ed 
after B. mortgages 10ool. then ſtock 
to the Company, and ſells out all the 
reſt that he had remaining in his name, 
excepting only o. The ſtock riſing, 
A. deſires to have the truft-ſtock'tra- 
ferred to him. H. transfers 5 col. and 

| - promiſes 


ATA Z OP PRENCIPAL MATTERS, 


;miſes to be accountable for the reſt. 
pon the fall of the ſtock, 4. brings 


truſt⸗ſtock fold by the defendant, or at 
the time the transfer was requeſted. 
Decreed the defendant ſhould be deem- 
ed not to have ſold, but mortgaged the 
_ truſt-ſtock ; and that he was account- 
able to the plaintiff only for ſtock and 
dividends. Note, A. never ſc 


: » 498, tc, 
6. What truſts ſhall be deemed void and 

fraudulent uad creditors ; and what 
= 247. 489, Sc. 
7. If a man articles to ſell lands, and 


recovers damages againft the vendee 


for non-performance of his contract; 
whether by this recovery at law the 
vender ſhall ceaſe to be a truſtee in 
equity for the vendee, Lewis v. Lech- 
mere, . 506 


«. 


— 4 


V. 


VARIANCE. 


1. Writs of error directed to Ther. 
Dem. Trevor, quaſhed, becauſe the 
return was by © Thom, Trevor Mil,“ 
Nutton v. Crow, 283. 285 
2. Record deſcribed in the writ of error 
was of a treſpaſs committed by thirty - 
one perſons, the record returned was 
of a treſpaſs by thirty-two, and held 
3. That ſhall not be variance, which 
may de helped by any conſtruction the 
rules of language will admit of, Coo+ 
VENIRE FACIAS r VISNE. 
1. If the wevire is made returnable upon a 
day gertain, when it ought to have 
| on one of the com- 


deen returnable upon one of t 
mon return days, it is a diſcontinuance, 


and not helped by ſtatute where the 
x king is partys Rex w. Bifop of Meath, 


= | 3 
„ A new venire ſhall be awarded when 
tze entry to the firſt is 


nt preves 


his bill for the value of the ſtock when © 


| d the 
Fool. that was transferred, Le Croy v. 


358, 369 


368 


PCECOmeS non 
. Ibid, — 


1. The Court will make any intendment 
to ſupport a verdict, rather than it 


- ſhould de void, Mufen v. Tateman, 


| | | | ol 

2. Improper words aided by verdlet, 
| Jackſon v. Laveright, re BUD 
35 If the iſſue be material, defects in 
Pleading cured by verdict, Mafor v. 
Tateman, 230 


4. A defeQive declaration miy be helped 
by verdict, Parker v. Langley, 145. 210 


5. Becauſe it is to be ſuppoſed that the 
verdict could not have been found, un- 
leſs there had been evidence given at 
the trial of that matter wherein the 
pleading was defective, Maſton v. 7ate- 
many 229, 300 

6. As where a grant of a thing is al. 
ledged, which in its own nature could 
not be granted otherwiſe than by deed, 

| if the jury find the grant, it muſt be 
ſuppoſed evidence was given ſufficient 
to prove the deed, Mufion v. Yateman, 


| | 301 
7. Where bad and defective pleadings 
were not aided by verdict, ib, 
3. Where variance between the writ and 
the count was not helped by a verdict, 
Stafford v. Beneath, | 69, 70 
9. If the jury find what is no part of the 
iſſue, it is a void finding, Muftor v. 
Yateman, © 300 


—  VILERIN. 


Villeins took lands for the benefit of their 


lords, Thoraby v. Fleetword, 122 


UNDER-SHERIFF, 


1. All miniſterial acts done by the under. 


ſheriff, of the ſame authority as if done 
by the ſheriff himſelf, Kitton v. Fagg. 
288 

2. If a ſtatute appoints an act to be done 
by the ſheriff, and preſcribes no parti- 
cular manner for the doing it that 
makes it neceſſary to be a perſonal act, 
it may be performed by the under- 
ſheriff, though he be not mentioned in 
the ſtatute, Kitton v. Fagg, 290 


3. An 


> 
' 


» 
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3. An under-ſheriff, though not named, 
is included in ſeveral acts of parlia- 
ment, by virtue of his office, Kitton 
Vs F. agg, | Yo 289 


/ 


_ UNIVERSITIES. 

1. Vice-chancellor of Cambridge may 
claim conuſance of the pleas where 
any members of the univerſity are de- 
fendants, by virtue of a charter granted 

by queen Elixabetb, Caſe of Uni venſity 
of Cambridge, . 126 
2. This charter, being confirmed by act 
of parliament, gives power to proceed 
ſecundum legem et 'conſuetudinem 


Fitatis, ibid. 


3 Claim of conuſance too late after im- 


parlance, notwi:hſtanding the excluſive 
words of the charter, Caſe of Univerſity 
of Cambridge, | 129, 130 


USE, oa USES. 


1. Where a covenant to ſtand ſeiſed to 

the uſes declared in marriage articles, 
was decreed to be no conveyance, 
Trevor v. Trevor, © 


uniber- 


436, Sc. 


WARRANTY. 


1 A collateral warranty was one of the 


harſheſt and moſt cruel points of the 
common law, Bath v. Sherwin, 3» 4 


2. Warranty, in the nature of it, imports - 
as well warranty of the property as 
Poſſeſſion, Hacket v. Glover, 143 

3. Covenant may be brought upon it 
without ſhewing any Ps: 142 

Nr 

1. Nuncu ative wills to be put in writing 
within fix days after their making, 

 Nab v. Nab, 3 405 

2. Before the ſtatute of Frauds, not ne- 
ceſſary for a will to be under the hand 
of the teſtator; ſufficient by ſtat. 32. 


Hen. 8. if reduced to writing by his 


direction, Coventry v. Coventry. 469 
3. The ſame will is often proved in both 


_. courts, . viz. temporal and ſpiritual 
Savil v. Kirby, „„ 3³⁸ 


4. Becauſe proof in the one court eſta- 


/ bliſhes it for lands, the other for chat- 


tels only, 


iz. 


2. In caſe of a conveyanee by way of 5. In the interpretation of wills, the in- 


uſe upon condition of the 1 of 
ſuch a ſum at ſuch a day, the heir may 
pay the money if the anceſtor die be- 
fore the day, Marks v. Marks, 421. 
35 $54 
USURY. 


Where an uſurious contract was held good 


in favour of an innocent perſon, Turton 
v. Benſon, + 449 


W. 
WARRANT. 


1. Commitment by rule of court, no 


commitment by warrant within the Ba- 
Seat corpus act, Rex v. Leonard, 429 


2. The ſpecies of treaſon need not be 
expreſſed in the warrant, becauſe pro- 


' ceſs the ſame in one ſort of treaſon as 


in another, Harvey of Comb!s Caſe, 334 


Ll 


* tention of the teſtator ought to be ſup- 
ported as much as pothble, Gore v. 

_ Gore, 42 254: 3 
6. And Judges have been commended 
for being affuti in finding out ways to 

do ſo conſiſtent with the rules of law, 
Gore v. Gore, - 5032 
7. Great latitude of conſtruction to be 
allowed in the words of a will, Marks 
v. Marks, 44540. 523 
8. Becauſe the law ſuppoſes it to be 
made when a man is ineps confilii, 
Marks v. Marks, 422, 423 


9. If the intention of the teſtator be 


plain, an eſtate in fee or in tail ſhall 


| | paſs by ſuch words in a will as would 


not have been ſufficient to have con- 


|  veyed thoſe eſtates by deed, Lord Cay 
and Sele's Caſe, | 8 | E 46 
10. See alſo | 3 


11. If a will refers to any writing, it is 
as well as if the writing was inſerted 
verbatim, Lord Lanſdowne's Cafe, 99 

| 12. How 
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12. How farparol proof may be admitted 
to explain a will, 99, 100 
F3- One adds a codicil to his will with 


theſe words, I do hereby revoke that 


2 * of my will wherein 1 make 4. 
* B. and C. three of my truſtees :” 
Decreed, that no part of the will was 


| revoked, but barely the names of thoſe 


- three truſtees, Atcberley v. Fernen, 520, 


Co 


34. Where a will cancelled upon a falſe 


ſuppoſition, was ſet up again in equity, 
467 


Coventry v. Coventry, 7 


16. The doctrine of the republication of 
"wills, 8 : 


: 96, Sc. 

16. The making a codicil, guatexys a co- 
dicil, will not amount to a new pub- 
Beation, Lord Lanſdeume's Caſe, 98 
37. Nor the inſerting a new legacy, or 


another executor ; and this before the 


' Ratwe of Frauds, 97 
18. Whether a parol declaration would 
amount to a new publication before 
79. Whether the ſame forms be not ne- 
ce 


y now, fince that ſtatute, to the 
firſt 


republiſhing of a will as to the 
making ? 7 * eee 
20. A will flood revoked as to the real, 
but not the perſonal eftate ; when the 
teſlator (having faid the day before 
de deſigned to republiſh his will) 
brings bis will in one hand and a co- 
. gicil in the other, and ſays, “This js 
my will, and this I defign as a co- 
_ «© dicil to my will;“ and then the co- 
dicil was duty executed according to 


the ſtatute of Frauds and Perjurjes; 


whether this amounts to a republica- 
tion, the will itſelf being neither read 
nor executed as the ſtatute requires 


96, Sc. 


WITNESSES. 


1. It is principle of the common law, 
that evidence ſhall be given by per- 
ſons diſintereſted, Reg. v. Maſcot, 193 


3. Yet in ſome criminal caſes intereſted 
perſons are allowed to be witneſſes by 
Treaſon of neceſſity, Reg. v. Muſcot, 

193» 194 


gs 


3. They who produce a witneſs may ex. 
amine him in chief only ; but the party 
againſt whom he is produced, may ex. 
amine him upon a voir dire, whether 
he be concerned in intereſt, Ca/e of rhe 
Corporation of Bewdley, 151 
4. But in caſe other evidence be offered 
to prove him intereſted, then the wit- 
neſs himfſeif ſhall not be examined 
upon a voir dire, Reg. v. Muſcat, 193 
5. No one ſhall be allowed to give evi- 
dence about any matter in favour of 
the hundred to which he belongs, Reg. 
v. Hornſey, e 150 
6. The ſame, though he be ſo poor at 
preſent as to pay no taxes, for he may 
hope to become rich, ib. 
7. Though a witneſs is not immediately 
concerned in the event of a cauſe, yet 
if he be any way intereſted in the 
queſtion upon which the cauſedepends, 
it is a ſufficient objection to his evi- 
dence, Reeves v. Symonds, 292 
8. As where an action is brought by a 
commoner, for his right of common- 
ing, no perſon that claims a right of 
common upon the ſame title may be 
allowed for a witneſs, ib. 
9. So when an action was brought againſt 
A. for a quantity of ſtockings, and A. 
pleaded, that it was not he but B. who 
bought them, and ſent them to France 
in the way of trade, B. was not per- 
mitted to ſwear himſelf to be the buyer, 
becauſe upon that queſtion depended 
the right to the profit which had been 
made of the ſtockings, Reeves v. Sy- 
monds, 291, 292 
10. A witneſs being brought to eſtabliſh . 
2 charter, his evidence was objected to 
by reaſon of his being a mortgagee 
under the corporation, as was inferred 
from an anſwer of his to a bill in chan» 
cery ; but this anſwer being ambigu- 
ous, the Court was of opinion he ſhould 
be admitted to explain his anſwer, Reg. 
v. Bewdley, 5 151 


11. The evidence of bawds is rejected in 


all caſes by the ſpiritual court, as in- 
famous perſons, Sawil v. Kirby, 385 


12. Whoever ſubſcribes his name as a 


witneſs to any thing, does thereby un- 
| | dertake 
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dertake to give his evidence when it 
ſhall be wanted, and if he refuſes, the 
Court will compel him to it, Clarł v. 
Etwick, 333 


WORDS ACTIONABLE AT LAW, 
"OR NOT. 


1. AQtions for words of no great anti- 


quity, Harriſon v. T hornborough, 197 


2. Precedents in this kind of actions, not 
of the ſame authority as in other ac- 


tions, becauſe words alter their ſigni- 


fication, 8 ib. 
3- Theſe actions were at firſt ſo far diſ- 
countenanced, as that whenever the 
words were capable of two conftruc- 
tions, the Court always took them 
mitiori ſenſu, | 15. 
4. But the rule that now prevails is to 
take them in the moſt natural ſenſe, 


and as they muſt have been underſtood 


by the perſons to whom they were 
ſpoken, | 6 : f | 4 RES 198 
g. The reaſon of this different practice 
now and formerly, 1097, 198 
6. No action lies for ſuch ſort of words 
as whore,” bawd,“ &c, Savil v. 
* Kirby, V 
7. Words that hurt the credit of tradeſ- 
men- are actionable, Arne v. Johnſton, 

| l 

8. * Yoy are a ſoldier, I ſaw you in your 
«© red coat doing duty, your word is 
<5 not to be taken,” {oten of an up- 
holſterer, held actionable; becauſe im- 
plying a deſign todefraud his creditors, 
by reaſon that a ſoldier is a privileged 
perſon, ; | En ib. 
% Two dyers are 
«« aught I know, H. will do ſo too 
« within this time twelvemonth, ac- 
tionable, Harriſon v. Tbornborough, 

| | 196, &C, 


10. Where an action was brought for 


theſe words, broken,” “run away, 
* and will never return again,“ and 
197 


the Court divided, 
11. . H. got a witneſs to forſwear him- 
«« ſelf in ſuch a cauſe ; you or he hired 
* one B. to forſwear himſelf,” action- 
able, even if B. did not forſwear him- 


ſelf, | 196, &. 


gone off, and, for 


12. If one ſay ** A. or B. did, &c.” cle 
ther 4. or B. may bring an action, 
with an averment that neither of them 

I did, &c. ; | 198 


WORDS SUABLE IN THE gpIRI. 
TUAL COURT; OR NOT. 

1. You are 2 whore,” or“ You are 2 
* bawd,” are words puniſhable in the 

_ ſpiritual court, Savil v. Kirby, 38g 

2. But « You keep a bawdy houſe,” not 
ſuable there, becauſe puniſhgþle by in- 
ditment, : : ity 


WORDS INDICTABLE, OR Nor. 


1. Words not indiQable, unleſs they have 
a direQ and immediate tendency (and 
not by conſtruction or implication) to 


a breach of the peace, Reg. v. Lang- 


2. Calling a juſtice of peace (in his ab» 
ſence) * aſs, fool, and coxcomb, for 
making fuch a warrant,” held not 
indictable, Reg. v. Wright/on cited, ib. 
3+ Saying of a juſtice of peace, * th 
* he would judge in den 16-ne | *: 
© before him according to his affec- 
„tien,“ held not indiQtable, Reg. w. 
Coley cited, e 
4. S. ayĩing of a juſtice of peace, : He de- 
s erves to be hanged for making ſuch 
c a numſcull order,“ held not indict- 
. able, Reg. v. Lycaſell, = 7 


5. Laying his hand upon his ſword, and 


ſaying, ** If it was not affize-time, I 
«« v-0uld not take ſuch language from 
«« you,“ held no aſſault, Tuberwille v. 
Savage, cited, ib. 


6. One was. indicted for ſaying * juſtices 


at their ſeſſions, when brought before 
them by warrant, * This is oo juſtice 
«« of peace's buſineſs, you ſhall not try 
this matter: have a care what you 
do, I Rr Ly in me: if I had 
„ 170u in another place!“ judgmen 
arre ed, becauſe words — — 
indi able, as not carrying with them 
any neceſlary intendment of a chal- 
lenge: or intent to break the peace, eſ- 
pecially when ſpoken by a wheelwright, 
Reg. Ys Nun, 136, 187 
7. Where 


4A TABLE OF- PRINCIPAL MATTERS. | 


„. Where theſe words, You lie, and I 
e will maintain it with my life,” writ- 
ten in a letter to a lord, were held 
+ fioable in the Star- chamber, Lord Dar- 


-  wRITS. 
3. Jodicjal, writs, what, Reg. v. Airer, 
| wes | "= 
>. Deſects in form may abate original, 


: but not judicial writs, Sbartſec worth v. 
e 


Patterſon, 
3. If judicial writs ifſue out that are not 
warranted by the record, they myſt be 
_ _ quaſhed, HFeddal v. Focar, 30 
4. Death of the plaintiff abates the writ 
or ſuit, Reg! v. Aires, 258 
5. By the common law, no difference in 
© this reſpe& between the kin, and the 
ſudject, NE: 3 
6. Bot by the ſtatute 1. Ann. c. 8. no 
original writ will abate upon the de- 
© miſe of the crown, 15. 
7. Formerly a writ of error would have 
abated by the death of one of tbe 
plaintiffs in error, Herfon v. * 


„ Se ages 32 
Dot firce ſtat. 4. & g. Ann. che law is 
adjudged to be otherwiſe, — #6, 
9 m of error muſt he directed to the 
Chief juſtice by his natural name, and 
nat by his name of office; and the rea- 


. fob why, Netten v. Crow, 283, 284 


* 
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10. Writ of error directed to“ Thar, 
% Flemming, Capital Fuftic' ad pla- 
„% cita,” quaſhed, becauſe coram nobis 

tenend. aſſignat omitted, don v. 
Gaqſalve cited, - bo 285 

11. Exception taken to a writ of error 

for calling the writ gudd permittat by 
the name of guare impedit, over-ruled ; 
becauſe though this name (guare im- 


9 pedit) had never been uſed before in 


writs of error, yet the miſtake havin 
long prevailed in judicial writs hed 
Acts of parliament, it was become a le- 
| gal name, Rex v. Biſbep of Meath, zog. 
12. Exception taken to the writ Fg: 
appeal of murder, that the in the 
word f appel{ar? way tyrned up, 4 
_ drington v. Charlton, 86 
13. In an action of debt, if wo ſums be 
demanded. by the writ when only ore 
is due, whether a releaſe may be en- 
tered for that which is not due withaut 
falfifying the writ? Weddal v. Focar, 

- "PE; * . OZ 
14. Where the variance between the belt 
and the declaration is incurable, and 
where not, 99. 79.210 


15. Where a mandamus to reſtore a man 
to his office is called a writ of reſtitu- 


tion, Reg. v. Corporation of \Backing- 
h ham, ; | nk. Pin e 173 


16- Whether his election to the office be 


an eſſential part of ſuch a writ? Reg. 


v. Corporation of Buckingham, 174. 176 
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